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Note: 

Omissions  in  the  testimony  of  witnesses  reproduced  on 
appendix-pages  159  to  305  and  314  to  406,  and  omissions 
in  other  matter  reproduced  in  the  Appendix,  are  indicated 
by  short  lines  of  dots,  such  as :  .  .  .  .  or 

•  •••••«« 

or  by  a  direct  statement  at  the  point  of  omission  that  a  part 
of  the  document  reproduced  has  been  omitted  at  that  point, 
as,  for  instance,  on  appendix-page  409. 

Omissions  in  the  Interference  testimony  reproduced  on 
appendix-pages  91  to  134  are  indicated  by  the  gaps  in  the 
question-numbers  (which  in  the  original  are  numbered 
serially). 

In  all  excerpts  of  testimony  reproduced  in  this  Appen¬ 
dix,  the  pages  of  the  originals  (from  which  such  testimony 
was  reproduced  in  the  Appendix)  are  indicated  by  numerals 
in  parentheses  within  the  excerpts  of  such  testimony  in  this 
Appendix ; — 

the  excerpts  of  testimony  on  appendix-pages  91  to  134 
being  reproduced  from  the  396-page  printed  Tran¬ 
script  of  Record  which  is  Plaintiff’s  Exhibit  2, 

the  excerpts  of  testimony  on  appendix-pages  159  to  305 
being  reproduced  from  two  volumes  of  the  1226- 
page  printed  Transcript  of  Testimony  which  are 
Plaintiff’s  Exhibits  18-A  and  18-B,  and 

the  excerpts  of  testimony  on  appendix-pages  314  to  406 
being  reproduced  from  the  typewritten  Tran¬ 
scripts  of  depositions  which  are  Plaintiff’s  Ex¬ 
hibits  107  to  111,  inclusive. 


Table  of  Contents 


Volume  1 
page 

Index  of  Exhibits  .  xiii 


Docket  Entries . 

Complaint  . 

Answer  to  Complaint . 

Stipulation . 

Findings  of  Fact . 

Conclusions  of  Law . 

Judgment . 
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Plaintiff- Appellants ’  Statement  of  Points 

under  Rule  75-d . 

Plaintiffs’  Exhibit  1-a: . 

Petition  forming  part  of  Taylor  application  Ser.  No. 
225,682,  filed  August  19,  1938. 

Plaintiffs’  Exhibit  1-b: . 

specification  &  claims  of  Taylor’s  application  Ser.  No. 
225,682,  filed  August  19,  1938,  as  amended  as  of  the 
time  when  the  application  was  Allowed  on  July  12, 
1939,  and  also  as  of  the  time  when  the  application  was 
Allowed  the  second  time  on  March  12,  1942. 

Plaintiffs’  Exhibit  1-c: . 

Taylor’s  Oath  dated  August  1,  1938,  forming  part  of 
his  Application  Ser.  No.  225,682,  as  filed  on  August 
19,  1938. 

Plaintiffs’  Exhibit  1-d:  . 

two  sheets  of  Drawings  forming  part  of  Taylor’s  Ap¬ 
plication  Ser.  No.  225,682,  filed  August  19,  1938. 

Plaintiffs’  Exhibit  1-e: . 

First  Notice  of  Allowance  issued  by  Commissioner 
of  Patents  on  July  12,  1939,  in  Taylor’s  application  Ser. 
No.  225,682,  filed  August  19,  1938,  advising  that  the  ap¬ 
plication  has  been  examined  and  Allowed  with  4 
claims. 
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Plaintiffs ’  Exhibit  1-f : .  46 

Letter  of  January  15,  1940  of  Chief  Clerk  of  the  U.  S. 

Patent  Office,  acknowledging  receipt  on  January  10, 

1940,  of  the  Final  Fee  and  advising  that  such  Final  Fee 
is  being  withheld  by  Patent  Office  “pending  investiga¬ 
tion  of  a  possible  Interference”. 

Plaintiffs  ’  Exhibit  1-g: .  47 

Letter  of  February  3,  1940  of  Commissioner  of  Patents, 
in  Taylor’s  application  Ser.  No.  225,682,  filed  August 
19,  1938,  advising  that  application  “has  been  withdrawn 
from  the  issue  files  of  this  office”. 

Plaintiffs’  Exhibit  1-h: .  47-48 

Second  Notice  of  Allowance  issued  by  Commissioner 
of  Patents  on  March  12,  1942,  in  Taylor’s  application 
Ser.  No.  225,682,  filed  August  19,  1938,  advising  that 
the  application  has  examined  and  Allowed  with  4 
claims. 

Plaintiffs’  Exhibit  1-i: .  49 

letter  of  September  13,  1943,  of  Commissioner  of 
Patents,  in  Taylor’s  application  Ser.  No.  225,682,  filed 
August  19,  1938,  advising  that  this  application  “allowed 
March  12,  1942,  has  been  withdrawn  from  the  issue 
files  of  this  office”  and  further  advising  that  “until  a 
new  Notice  of  Allowance  is  sent  you  the  Final  Fee  will 
not  be  required.” 

Plaintiffs’  Exhibit  l-j: .  49-50 

Letter  of  September  20,  1943,  of  Examiner  in  U.  S. 

Patent  Office,  advising  that  Taylor’s  application  Ser. 

No.  225,682,  filed  August  19,  1938,  has  been  withdrawn 
from  Issue  because  “there  is  pending  before  the  Court 
of  Customs  and  Patent  Appeals  an  appeal  upon  the  In¬ 
terference  issue  decided  in  applicant’s  favor  in  this 
office.” 
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Plaintiffs*  Exhibit  1-k:  .  5(} 

letter  of  February  11,  1944,  of  Examiner  in  U.  S. 

Patent  Office,  advising  that  in  Taylor’s  application  Ser. 

No.  225,682,  filed  August  19,  1938,  “Action  is  sus¬ 
pended  pending  final  disposition  of  the  question  of 
public  use  arising  out  of  Interference  No.  78,008.  Ex 
parte  prosecution  of  this  case  will  be  resumed  by  the 
Office  when  it  is  finally  determined  whether  the  statu¬ 
tory  Bar  of  prior  public  use  is  applicable  against  the 
instant  applicant.” 

Plaintiffs*  Exhibit  1-1: .  5l| 

Specification  and  Qaims  of  Taylor's  application  Ser. 

No.  225,682,  filed  August  19,  1938,  as  amended  on  Feb¬ 
ruary  25,  1947,  on  April  1,  1947,  and  on  October  15, 

1947,  and  as  it  was  on  the  date  of  the  Examiner’s  “final 
rejection.” 

Plaintiffs’  Exhibit  1-m: .  61 

Letter  of  October  22,  1947  of  Examiner  in  U.  S.  Patent 
Office  finally  rejecting  Taylor’s  application  Ser.  No. 

225,682,  filed  August  19,  1938. 

Plaintiffs*  Exhibit  1-n: .  62-64 

Taylor’s  Appeal  of  April  13,  1948  to  the  Board  of 
Appeals. 

Plaintiffs*  Exhibit  l-o: .  64-69 

Examiners  Statement  of  July  1,  1948  to  Board  of 
Appeals. 

Plaintiffs*  Exhibit  1-p: .  70-75 

Decision  of  Board  of  Appeals  of  March  29,  1949. 

Josserand*s  Petition  forming  part  of  his  Application 
Serial  No.  301,713  filed  October  28,  1938,  for 
Drive-In  Theatres  (being  parts  of  Plaintiffs* 
Exhibit  2  and  of  Defendant’s  Exhibit  3) .  76 
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Josserand’s  Specification,  Claims  &  Oath  forming 
parts  of  his  application  Serial  No.  301,713  filed 
October  28, 1938,  for  Drive-In  Theatres ; — being 
Plaintiffs  (Taylor’s)  Exhibits  74-b  to  74-k,  in¬ 
clusive  (and  also  being  parts  of  Plaintiffs’  Ex¬ 


hibit  2  and  of  Defendant’s  Exhibit  3) .  76-85 

Plaintiffs  (Taylor’s)  Exhibit  74-b .  76-77 

Plaintiffs  (Taylor’s)  Exhibit  74-c .  77-78 

Plaintiff’s  (Taylor’s)  Exhibit  74-d .  78 

Plaintiff’s  (Taylor’s)  Exhibit  74-e .  79 

Plaintiff’s  (Taylor’s)  Exhibit  74-f .  80 

Plaintiff’s  (Taylor’s)  Exhibit  74-g .  81 

Plaintiff’s  (Taylor’s)  Exhibit  74-h  .  82 

Plaintiff’s  (Taylor’s)  Exhibit  74-i  . .  83 

Plaintiff’s  (Taylor’s)  Exhibit  74-j  .  84 

The  signature-and-oath  sheet  of  Josserand's  applica¬ 
tion: — being  page  10  of  Defendant’s  Exhibit  3 
(and  also  being  Plaintiff’s  Exhibit  74-k) .  85 

Plaintiffs  ’  Exhibit  97 : .  89 

Commissioner’s  Letter  dated  November  8,  1939,  under 
Rule  93,  in  Josserand’s  Application  Serial  No.  301,713 
filed  October  28,  1939,  for  Drive-In  Theatres. 

Plaintiffs  ’  Exhibit  98 : .  90 

Josserand’s  Affidavit  dated  January  3,  1940,  under 
Rule  93,  filed  in  his  Application  Serial  No.  301,713 
filed  October  28,  1939,  for  Drive-In  Theatres. 


Josserand’s  Preliminary  Statement,  under  Oath 
dated  March  25, 1940,  filed  on  March  28, 1940,  in 
Interference  78,008;  being  on  pages  37  and  38 
of  Plaintiffs’  Exhibit  2 . 90-91 

Testimony  of  (Josserand’s  interference-witness) 

Richard  Townsend  on  May  26, 1941  (PX2)  ....  91-94 

Testimony  of  (Josserand’s  interference-witness) 
Joseph  W.  Townsend,  Sr.  on  May  26,  1941 


(PX  2)  .  94-98 

Testimony  of  (Josserand’s  interference-witness) 

William  Grace  on  May  26, 1941  (PX  2) . 98-100 

(iv) 
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Testimony  of  Louis  P.  Josserand  on  May  26,  1941, 
in  Interference  78,008,  as  a  witness  on  his  own 

behalf  (PX  2) . 100-ljl0 

Testimony  of  Louis  P.  Josserand  on  July  2,  1941, 
in  Interference  78,008,  as  a  witness  on  his  own 
behalf  (PX  2) . 110-lJl3 

Testimony  of  (Taylor’s  interference-witness)  An¬ 
drew  J.  Warren  on  August  5, 1941  (PX  2)  . . .  .113-1115 
Testimony  of  (Taylor’s  interference-witness)  Ber¬ 
nard  McComb  on  August  5, 1941  (PX  2) . 115-l[L8 

Testimony  of  (Taylor’s  interference-witness) 

Charles  Oscar  Wallace  on  August  5,  1941 

(PX  2)  . 118-ltL9 

Testimony  of  (Taylor’s  interference-witness)  Ed¬ 
ward  C.  Valot  on  August  5, 1941  (PX  2) . 120-121 

Testimony  of  ( Josserand ’s  interference-witness) 

Ted  Townsend,  on  rebuttal,  on  September  4, 

1941  (PX  2)  . 121-1(22 

Testimony  of  (Josserand’s  interference-witness) 

Joseph  W.  Townsend,  Sr.,  on  rebuttal,  on  Sep¬ 
tember  4,  1941  (PX  2) .  123 

Testimony  of  (Josserand’s  interference-witness) 

John  Harris,  on  rebuttal,  on  September  4,  1941 

(PX  2)  . 123-lij7 

Testimony  of  (Josserand’s  interference-witness) 

Mrs.  Curtis  Howard,  on  rebuttal,  on  September 

4,  1941  (PX  2) . 127-ljU 

Testimony  of  Louis  P.  Josserand,  on  rebuttal,  on 
September  4,  1941,  in  Interference  78,008 

(PX  2)  . ...131-134 

Excerpts  from  Josserand’s  Interference-Brief  filed 
October  31,  1941  before  the  Board  of  Inter 
ference  Examiners,  in  Interference  78,008,  as  tc 
Conception  and  Reduction  to  Practice . 
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Excerpts  from  Josserand’s  Petition  for  Rehearing, 
filed  before  the  Board  of  Interference  Exam¬ 
iners  on  February  3, 1942,  in  Interference  78,008  136 

Excerpts  from  Josserand’s  Brief  filed  September 
30,  1942  before  the  U.  S.  Court  of  Customs  and 
Patent  Appeals,  Patent  Appeal  Docket  4745  ...  136-138 

Excerpts  from  Josserand’s  Reply  Brief  filed  June  1, 

1943  before  the  U.  S.  Court  of  Customs  and 
Patent  Appeals,  Patent  Appeal  Docket  4745  . . .  139 

Excerpts  from  Josserand’s  Brief  in  CCPA  filed  Sep¬ 
tember  25,  1943  in  opposition  to  Taylor’s  Peti¬ 
tion  for  Rehearing  in  the  TJ.  S.  Court  of  Customs 
and  Patent  Appeals,  Patent  Appeal  Docket 
4745  . 139-140 

Plaintiffs’  Exhibit  7: . 140-142 

Josserand’s  Answer  filed  October  18,  1943,  in  opposition 
to  Taylor’s  Petition  for  Institution  of  Public  Use  Pro¬ 
ceedings. 

Plaintiffs’  Exhibit  11: . 143-149 

Taylor’s  Motion  filed  November  13,  1943,  in  the  Public 
Use  Proceedings,  to  require  Josserand  to  make  an  offer 
of  proof  and  to  bar  Josserand  from  taking  testimony  in 
the  Public  Use  Proceedings  in  conflict  with  his  and  his 
witness’  testimony  in  the  Interference. 


Plaintiffs’  Exhibit  12:  .  149 

Examiner's  Official  Action  of  November  27,  1943  deny¬ 
ing  Taylor’s  Motion  (of  plaintiffs’  Exhibit  11). 

Plaintiffs’  Exhibit  13: . 150-152 


Taylor’s  Petition  filed  January  18,  1944,  to  the  Commis¬ 
sioner  of  Patents,  to  require  Josserand  to  make  an  offer 
of  proof  and  to  bar  Josserand  from  taking  testimony 
in  the  Public  Use  Proceedings  in  conflict  with  his  and 
his  witness’  testimony  in  the  Interference. 

(vi) 


Table  of  Contents  (continued) 


Volume  1 
page 

Plaintiffs’  Exhibit  14: . 152-153 

Commissioner’s  decision  dated  January  20,  1944  deny¬ 
ing  Taylor’s  Petition  of  plaintiffs’  Exhibit  13. 

Plaintiffs’  Exhibit  15: . 153-158 

Taylor’s  renewed  Petition  filed  February  5,  1944  to  the 

Commissioner  of  Patents,  to  require  Josserand  to  make 
an  offer  of  proof  and  to  bar  Josserand  from  taking  testi¬ 
mony  in  the  Public  Use  Proceedings  in  Conflict  with 
his  and  his  witness’  testimony  in  the  Interference. 

Plaintiffs’  Exhibit  16: . 158-159 

Commissioner’s  decision  dated  February  7,  1944,  deny¬ 
ing  Taylor’s  renewed  Petition  of  plaintiffs’  Exhibit  15. 

Testimony  of  Josserand ’s  public-use-witness  Mrs. 

Curtis  Howard  on  February  19, 1944  (PX  18-a) .  159-168 

Testimony  of  Louis  P.  Josserand  on  February  19 
&  20,  1944,  in  Public  Use  Proceedings  (PX 
18-a)  . 168-206 

Testimony  of  (Josserand ’s  public-use-witness)  Asa 
H.  Emenhiser  on  February  25  &  26,  1944  (PX 
18-a)  . 207-216 

Testimony  of  (Taylor’s  public-use-witness)  Sher¬ 
man  A.  Searls  on  February  24, 1944  (PX  18-a)  .219-225 

i 

Testimony  of  (Taylor’s  public-use-witness)  Asa  H. 
Emenhiser  on  February  28, 1944  (PX  18-a)  . . . 

Testimony  of  Louis  P.  Josserand  on  March  27, 1944, 

in  Public  Use  Proceedings  (PX  18-a) . 224-229 

Testimony  of  (Taylor’s  public-use-witness)  I.  P. 

Haring  on  March  28,  1944  (PX  18-a) . 229-23i 

Testimony  of  (Taylor’s  public-use-witness)  E.  M. 

Ryan  on  March  29, 1944  (PX  18-a) . 232-234 

Testimony  of  (Taylor’s  public-use-witness)  Harry 

Rigdon  on  March  29, 1944  (PX  18-a) . 234-235 


(vii) 
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Testimony  of  (Taylor’s  pnblic-ns e-witness)  R.  W. 

Boney  on  March  30, 1944  (PX  18-a) . 235-237 

Testimony  of  (Taylor’s  pnblic-use-witness)  E.  L. 

Dorsey  on  March  30, 1944  (PX  18-a) . 237-240 

Testimony  of  (Taylor’s  poblic-nse-witness)  T.  W. 

Burke  on  March  30, 1944  (PX  18-a  &  PX  18-b)  .240-244 

Testimony  of  (Taylor’s  public-use-witness)  G.  K. 

Marshall  on  March  30,  1944  (PX  18-b) . 244-247 

Testimony  of  (Taylor’s  public-use-witness)  J.  P. 

Kaiser  on  March  30, 1944  (PX  18-b) . 247-249 

Testimony  of  Louis  P.  Josserand,  on  March  30, 1944, 

in  Public  Use  Proceedings  (PX  18-b) . 249-250 

Testimony  of  (Taylor’s  public-use-witness)  Giosue 

Martini  on  March  31, 1944  (PX  18-b) . . .  .250-254 

Testimony  of  (Taylor’s  public-use-witness)  William 

D.  McGarvey  on  March  31, 1944  (PX  18-b) - 255-258 

Testimony  of  (Taylor’s  public-use-witness)  E.  M. 

Ryan  on  March  31, 1944  (PX  18-b) . 258-261 

Testimony  of  (Taylor’s  public-use-witness)  Pete 

Kovacevich  on  March  31, 1944  (PX  18-b) . 261-264 

Testimony  of  Lester  B.  Clark,  on  April  2  &  3, 1944,  in 

Public  Use  Proceedings  (PX  18-b)  . 264-280 

Testimony  of  (Taylor’s  public-use-witness)  T.  H. 

Dodson  on  April  3, 1944  (PX  18-b) . 281-285 

Testimony  of  Louis  P.  Josserand,  on  April  4, 1944,  in 

Public  Use  Proceedings  (PX  18-b) . 285-286 

Testimony  of  (Taylor’s  public-use-witness)  Alex 

Koefoed  on  April  4, 1944  (PX  18-b) . 286-290 

Testimony  of  Louis  P.  Josserand,  on  April  4  &  5, 

1944,  in  Public  Use  Proceedings  (PX  18-b)  . .  .290-298 

Testimony  of  (Taylor’s  public-use-witness)  Harry 

Nevelson  on  April  6, 1944  (PX  18-b) . 298-300 

(viii) 
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Testimony  of  Louis  P.  Josserand,  on  April  7,  1944, 

in  Public  Use  Proceedings  (PX18-b) . 300-301 


Testimony  of  (Taylor’s  public-use-witness)  W.  W. 

Smith  on  April  15, 1944  (PX  18-b) . 301-302 

Testimony  of  Louis  P.  Josserand,  on  April  15, 1944, 

in  Public  Use  Proceedings  (PX  18-b)  . 303-305 


Excerpts  from  Josserand’s  Public  Use  Brief,  filed  in 
the  Patent  Office  on  January  19,  1945  (which 
Brief  was  duplicated  as  “Exhibit  B”  annexed 
to  Josserand’s  Brief  filed  in  the  U.  S.  Court 
of  Customs  &  Patent  Appeals  on  September  3, 

1946) . 305-308 


Excerpts  from  Josserand’s  Brief  filed  on  September 
3, 1946  in  the  U.  S.  Court  of  Customs  &  Patent 
Appeals  in  Opposition  to  Taylor’s  Petition  to 
Re-open  (which  Brief  is  Plaintiffs’  Exhibit 
20) . 309-3K) 

Plaintiffs’  Exhibit  105: . 309-312 


Commissioner’s  decision  dated  July  11,  1949  holding 
that  there  is  prima  facie  fraud  in  Josserand’s  inter¬ 
ference-testimony  and/or  public-use-testimony. 


Plaintiffs’  Exhibit  106: . 312-314 

Commissioner’s  decision  dated  August  29,  1949  deny¬ 
ing  Josserand’s  motion  to  suspend  further  proceedings 
on  the  Petition  to  strike  Josserand’s  application  Serial 
No.  301,713. 

Testimony  of  William  Grace  on  February  7,  1951 

(PX-107)  . 314-345 

* 

Testimony  of  Richard  Townsend  on  February  8, 

1951  (PX-108)  . 345-355 

Testimony  of  Ted  Townsend  deposition  of  February 

8,  1951  (PX-109)  . 355-369 

Testimony  of  Jos.  W.  Townsend  on  February  9, 1951 

(PX-110)  . 369-394 

(«)  I 


Table  of  Contents  (continued) 


Volume  1 
page 

Testimony  of  John  Harris  on  February  10,  1951 


(PX-111)  . 395-406 

Plaintiff’s  Exhibit  3(4): .  407 

News-item  on  page  5  of  ‘‘The  Galveston  Daily  News” 
of  Thursday,  July  5,  1934  (this  was  Josserand’s  Exhibit 
4  and  Taylor’s  Exhibit  1  in  Interference  78,008). 

Plaintiff’s  (Taylor’s)  Exhibit  73: .  407 

Advertisement  on  page  2  of  the  “Galveston  Tribune” 
of  Thursday,  July  5,  1934. 

Plaintiff’s  Exhibit  3(5): .  408 

Advertisement  on  page  2  of  “The  Galveston  Daily 
News”  of  Saturday,  July  7,  1934  (being  Josserand’s 
Exhibit  5  and  Taylor’s  Exhibit  2  in  Interference 
78,008). 


Plaintiff’s  (Taylor’s)  Exhibit  81: . 408-409 

Agreement  dated  June  24,  1939  between  Louis  P.  Jos- 
serand  and  M.  Alex  Rogers. 

Plaintiff ’8  (Taylor’s)  Exhibit  84: .  410 

Lester  B.  Clark’s  docket-book-entry  for  Josserand’s 
application  in  interference. 

Plaintiff’s  (Taylor’s)  Exhibit  96: .  410 

Lester  B.  Clark’s  letter  of  October  14, 1939  to  Josserand. 

Plaintiff’s  (Taylor’s)  Exhibit  83: .  411 

Lester  B.  Clark’s  diary-entries  on  October  24,  1939 
(not  showing  however  the  matter  erased  therefrom  by 
Josserand,  as  testified  to  by  Clark  and  Josserand). 

Plaintiff’s  (Taylor’s)  Exhibit  75-b: .  412, 

Lester  B.  Clark’s  photostatic  retained-copy  of  the  second 
sheet  of  Josserand’s  application-drawing. 

Plaintiff’s  (Taylor’s)  Exhibit  57-a  (excerpt) : -  413 

drawing  and  text  on  which  Josserand  filed  Copyright 
Application  dated  September  29,  1939  and  on  which 
Certificate  of  Copyright  Registration  issued  on  October 
2,  1939. 
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Plaintiff’s  (Taylor’s)  Exhibit  62: .  414 

Josserand’s  letter  of  May  3,  1940  to  Forrest  A.  Bennett. 

Plaintiff’s  (Taylor’s)  Exhibit  61  (excerpt) : . 

drawing  and  text  like  Plaintiff’s  Exhibit  57-a,  but 
modified. 

Plaintiff ’8  (Taylor’s)  Exhibit  85: .  4^5 

Asa  H.  Emenhiser’s  letter  of  June  28,  1941  to  Jos- 
serand. 

Plaintiff’s  (Taylor’s)  Exhibit  82: . 

Josserand’s  letter  of  July  8,  1941  to  Asa  H.  Emenhiser. 

Plaintiff’s  (Taylor’s)  Exhibit  31: . 416-417 

Memorandum  of  Agreement  dated  July  19,  1941  be¬ 
tween  Josserand  and  Asa  H.  Emenhiser. 

Plaintiff’s  (Taylor’s)  Exhibit  33: .  418 

Josserand’s  letter  of  July  25,  1941  to  Asa  H.  Emen¬ 
hiser. 

Plaintiff ’8  (Taylor’s)  Exhibit  86: .  418 

Asa  H.  Emenhiser’s  letter  of  July  28,  1941  to  Josserand. 

Plaintiff’s  (Taylor’s)  Exhibit  34: .  419 

Josserand’s  letter  of  August  9,  1941  to  Asa  H.  Emen¬ 
hiser. 

Plaintiff’s  (Taylor’s)  Exhibit  36: . 419-420 

Josserand’s  letter  of  September  6,  1941  to  Asa  H. 
Emenhiser. 

Plaintiff’s  (Taylor’s)  Exhibit  49: . 

Josserand’s  letter  of  December  28,  1943  to  Asa  H. 
Emenhiser. 

Plaintiff’s  (Taylor’s)  Exhibit  50: .  42l 

Josserand’s  letter  of  January  20,  1944  to  Asa  H. 
Emenhiser. 

Plaintiff’s  (Taylor’s)  Exhibit  51: . 421-422 

Josserand’s  letter  of  February  12,  1944  to  Asa  H. 
Emenhiser. 
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Defendant’s  Exhibit  1-A: . 423-426 

Douthwaite  patent  2,045,180  of  June  23,  1936  (filed 
August  9,  1935). 

Defendant’s  Exhibit  1-B : . 427-435 

Hollingshead  patent  1,909,537  of  May  16,  1933  (filed 
August  6,  1932). 

Defendant’s  Exhibit  1-C: . 436-439 

Josserand  patent  2,101,718  of  December  21,  1937  (filed 
December  14,  1933). 

Defendant’s  Exhibit  2: . 440-446 

Field  (British)  patent  264,325  of  1927. 
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Plaintiffs’  Exhibit  1,  parts  “a”  to  “p”,  inclusive, 
being  parts  of  Taylor’s  patent-application 
Serial  No.  225,682,  filed  August  19,  1938  and 
formal  Actions  of  Patent  Office  therein  and 
papers  filed  by  applicant  . 

Plaintiffs’  Exhibit  2:  printed  Transcript  of  Rec¬ 
ord  of  Interference  78,008;  the  testimony  in 
this  Record  reproduced,  in  part . 


reproduced 
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in 

Appendix 
at  pages: 


33-75 


9)1-134 


Plaintiffs’  Exhibit  3(1):  a  profile  drawing  en-  j 

titled  “Drive-In  Theatre”,  made  by  Josserand  j 

during  week  of  May  19, 1941  (App.  103/Q52). 

This  drawing  was  Josserand’s  Exhibit  1  in 

the  Interference  . not  reproduced 

A  duplicate  of  this  drawing  is  Plaintiffs’  ' 

Exhibit  107-B  accompanying  Deposi-  j 

tion  of  Wm.  D.  Grace  (which  deposi¬ 
tion  is  Plaintiffs’  Exhibit  107-A  and 
is  reproduced  at  Appendix-pages  314  I 

to  345)  | 


A  duplicate  of  this  drawing  is  Plaintiffs’ 
Exhibit  110-B  accompanying  Deposi¬ 
tion  of  Jos.  W.  Townsend,  Sr. 
(which  deposition  is  Plaintiffs’  Ex¬ 
hibit  110-A  and  is  reproduced  at 
Appendix-pages  369  to  394) 

Plaintiffs’  Exhibit  3(2) :  page  13  of  April  22,  1934 
issue  of  the  “Houston  Post”.  This  news¬ 
paper  page  was  Josserand’s  Exhibit  2  in  the 
Interference  . 

Josserand’s  Exhibit  3:  a  clay  model  of  a  drive-in 
theatre  made  by  Josserand  on  Saturday,  May 
24,  1941  (App.  104/Q84)  . 
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Plaintiffs*  Exhibit  3(4):  news-item  on  page  5  of 
Thursday,  July  5,  1934  issue  of  “The  Galves¬ 
ton  Daily  News”.  This  news-item  was  Jos- 
serand’s  Exhibit  4  and  Taylor’s  Exhibit  1  in 
in  the  Interference . 

Plaintiffs’  Exhibit  3(5) :  advertisement  on  page  2 
of  the  Saturday,  July  7,  1934  issue  of  “The 
Galveston  Daily  News”.  This  advertisement 
was  Josserand’s  Exhibit  5  and  Taylor’s  Ex¬ 
hibit  2  in  the  Interference  .  408 

Plaintiffs’  Exhibit  3(6) :  news-item  on  page  2  of 
the  Thursday,  July  26,  1934  issue  of  “The 
Galveston  Daily  News”.  This  news-item  was 
Josserand’s  Exhibit  6  in  the  Interference. ..  .not  reproduced 

Plaintiffs*  Exhibit  3(7):  a  profile  drawing  made 
by  Josserand  during  week  of  May  19,  1941 
(App.  104/Q76)  entitled  “Drive-In  Theatre”. 

This  was  Josserand’s  Exhibit  7  in  the  Inter¬ 
ference.  (A  duplicate  of  this  drawing  was 
Taylor’s  Exhibit  64  in  the  Public  Use  Pro¬ 
ceedings  and  is  now  Plaintiffs’  Exhibit  64) . .  .not  reproduced 

Plaintiffs’  Exhibit  3(8):  photograph,  made  in 
May,  1941.  This  photograph  was  Josserand’s 
Exhibit  8  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  3(9):  photograph,  made  in 
May,  1941.  This  photograph  was  Josserand’s 
Exhibit  9  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  3(10):  a  printed  copy  of  Jos¬ 
serand’s  patent  2,102,718.  This  was  Josser¬ 
and’s  Exhibit  10  in  the  Interference.  (This 
was  Taylor’s,  now  Plaintiffs’,  Exhibit  55) . . .  436-439 

Plaintiffs’  Exhibit  3(11) :  Lester  B.  Clark’s  para¬ 
phrased  copy  of  the  Interference  count.  This 
was  Josserand’s  Exhibit  11  in  Interference,  .not  reproduced 
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reproduced 

in 

Appendix 
at  pages  i 

Josserand’s  Exhibit  12:  drawing  of  proposed 
Houston  theatre.  The  Decision  of  the  Board 
of  Interference  Examiners,  dated  January  16, 

1942,  excluded  this  Exhibit  . not  reproduced 

Josserand’s  Exhibit  13 :  drawing  of  proposed 
Houston  theatre.  The  Decision  of  the  Board 
of  Interference  Examiners,  dated  January  16, 

1942,  excluded  this  Exhibit  . not  reproduce^ 

Josserand’s  Exhibit  14 :  building  permit.  The  De¬ 
cision  of  the  Board  of  Interference  Exam¬ 
iners,  dated  January  16,  1942,  excluded  this 
Exhibit  . not  reproduced 

Josserand’s  Exhibit  15 :  group  of  6  letters  and  one 
telegram  exchanged  between  Josserand’s  at¬ 
torney  and  Taylor’s  attorney  in  June  of  1941. 

The  Decision  of  the  Board  of  Interference 
Examiners,  dated  January  16,  1942,  excluded 
this  Exhibit . not  reproduced 

Plaintiffs’  Exhibit  3(16):  photograph  of  drive-in 
theatre  built  in  Houston  in  1940.  This  was 
Josserand’s  Exhibit  16  in  Interference . not  reproduced 

Plaintiffs'  Exhibit  3(17) :  advertisement  of  drive- 
in  theatre  built  in  Houston  in  1940,  in  Sun¬ 
day,  June  16,  1940  issue  of  “The  Houston 
Chronicle”.  This  was  Josserand’s  Exhibit 
17  in  the  Interference  . not  reproduced 

Plaintiffs*  Exhibit  5(1) :  clipping  from  the  Thurs¬ 
day,  July  5,  1934,  issue  of  “The  Galveston 
Daily  News”.  This  was  Josserand’s  Exhibit 

4  and  Taylor’s  Exhibit  1  in  the  Interference. .  407 

Plaintiffs’  Exhibit  5(2) :  clipping  from  the  Satur¬ 
day,  July  7,  1934,  issue  of  “The  Galveston 
Daily  News”.  This  was  Josserand’s  Exhibit 

5  and  Taylor’s  Exhibit  2  in  the  Interference,  .not  reproduced 
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reproduced 

in 

Appendix 
at  pages: 

Plaintiffs’  Exhibit  5(3) :  photograph  showing 
bulkhead  construction  in  the  1933-Camden 
drive-in  theatre.  This  was  Taylor’s  Exhibit 
3  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(4) :  blue-print  showing  grad¬ 
ing  details  of  the  Union,  N.  J.,  drive-in  the¬ 
atre.  This  was  Taylor’s  Exhibit  4  in  the 
Interference  . not  reproduced 

Plaintiffs’  Exhibit  5(5) :  drawing  made  by  Taylor 
prior  to  February  12,  1937,  showing  the  in¬ 
vention  in  issue.  This  was  Taylor’s  Exhibit 

5  in  the  Interference . not  reproduced 

Plaintiffs*  Exhibit  5(6) :  drawing  of  invention  in 
issue,  made  by  Taylor,  and  witnessed  on  No¬ 
vember  26,  1937.  This  was  Taylor’s  Exhibit 

6  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(6A):  print  of  Taylor’s  Ex¬ 
hibit  6,  bearing  Paul  &  Paul’s  file  No.  297- 
37.  This  was  Taylor’s  Exhibit  6 A  in  the 
Interference  . not  reproduced 

Plaintiffs’  Exhibit  5(7A) :  Taylor’s  plan-view 
drawing  of  March  19,  1938,  of  the  Detroit 
drive-in  theatre.  This  was  Taylor’s  Exhibit 

7  A  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(7B):  Taylor’s  profile  draw¬ 
ing  of  March  19,  1938,  of  the  Detroit  drive-in 
theatre.  This  was  Taylor’s  Exhibit  7B  in  the 
Interference . not  reproduced 

Plaintiffs’  Exhibit  5(8A) :  Taylor’s  plan-view 
drawing  of  February  14,  1938,  of  the  Cleve¬ 
land  drive-in  theatre.  This  was  Taylor’s  Ex¬ 
hibit  8A  in  the  Interference . not  reproduced 
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reproduced 

in 

I 

Appendix 
at  pages: 

Plaintiffs’  Exhibit  5(8B):  Taylor’s  profile  draw¬ 
ing  of  March  19,  1938,  of  the  Cleveland 
drive-in  theatre.  This  was  Taylor’s  Exhibit 
8B  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(8C) :  print  of  8B.  This  was 

Taylor’s  Exhibit  8C  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(8D) :  letter  dated  March  22, 

1938,  from  Taylor  to  W.  W.  Smith.  This 

was  Taylor’s  Exhibit  8D  in  the  Interference. .  not  reproduced 

Plaintiffs’  Exhibit  5(9A) :  Taylor’s  plan-view  .  j 

drawing  of  May  5,  1939,  of  the  Savannah, 

Ga.,  drive-in  theatre.  This  was  Taylor’s  Ex¬ 
hibit  9 A  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(9B) :  Taylor’s  profile  draw¬ 
ing  of  May  9,  1939,  of  the  Savannah,  Ga., 
drive-in  theatre.  This  was  Taylor’s  Exhibit 
9B  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(10A):  Taylor’s  plan-view 
drawing  of  May  16,  1938,  of  the  Valley 
Stream,  L.  I.,  drive-in  theatre.  This  was 
Taylor’s  Exhibit  10A  in  the  Interference  . . .  .not  reproduced 

Plaintiffs’  Exhibit  5(10B) :  Taylor’s  profile  draw¬ 
ing  of  May  16,  1938,  of  the  Valley  Stream, 

L.  I.,  drive-in  theatre.  This  was  Taylor’s 

Exhibit  10B  in  the  Interference  . not  reproduced 


Plaintiffs’  Exhibit  5(11):  list  showing  the  dates 
of  drawings  of  drive-in  theatres  laid  out  by 
Taylor  (embodying  the  invention-in-issue) 
and  the  dates  when  the  construction  was  fin¬ 
ished.  This  was  Taylor’s  Exhibit  11  in  the 


Interference 


not  reproduced 


Plaintiffs’  Exhibit  5(12A):  a  page  from  Taylor’s 
work-book.  This  was  Taylor’s  Exhibit  12 A 
in  the  Interference  . not  reproduced 
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reproduced 

in 

Appendix 
at  pages: 

Plaintiffs*  Exhibit  5(12B) :  a  page  from  Taylor's 
work-book.  This  was  Taylor’s  Exhibit  12B 
in  the  Interference  . not  reproduced 

Plaintiffs’  Exhibits  5(13A);  5(13B) ;  5(13C)  & 

5(13D) :  4  photographs  of  a  “rampless”  drive- 
in  theatre  in  Mt.  Holly,  N.  J.,  having  nothing 
but  a  continuous  and  generally  “flat”  car-sup¬ 
porting  surface.  This  was  Taylor’s  Exhibit 
13A  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibit  5(14) :  drawing  made  by  Tay¬ 
lor’s  witness,  Marshall  N.  Hammon,  showing, 
graphically,  the  profile  according  to  the  di¬ 
mensions  testified  to  by  Josserand’s.  This 
was  Taylor’s  Exhibit  14  in  the  Interference,  .not  reproduced 

Plaintiffs’  Exhibit  5(15) :  photograph  of  Los  An¬ 
geles  drive-in  theatre.  This  was  Taylor’s 
Exhibit  14  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibits  5(16A);  5(16B)  &  5(16C): 

W.  W.  Smith’s  hotel  bills  from  the  Arcady 
Hotel  for  the  period  from  October  13  to  No¬ 
vember  8,  1939.  This  was  Taylor's  Exhibit 
16A  in  the  Interference . not  reproduced 

Plaintiffs’  Exhibits  5(17)  &  5(18) :  2  photographs 
of  drive-in  theatre  at  Copeland,  Calif.  These 
were  Taylor’s  Exhibits  17  &  Exhibit  18  in 
the  Interference  . not  reproduced 

Plaintiffs’  Exhibit  5(19):  letter  dated  March  22, 

1938,  from  Taylor  to  W.  W.  Smith.  This 

was  Taylor’s  Exhibit  19  in  the  Interference,  .not  reproduced. 

Plaintiffs*  Exhibit  5(20) :  letter  dated  October  21, 

1939,  from  W.  W.  Smith  to  Park-In  Theatres, 

Inc.  This  was  Taylor’s  Exhibit  20  in  the  In¬ 
terference  . not  reproduced 
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reproduced 

in 

Appendix 
at  pages : 

Plaintiffs’  Exhibit  6:  Taylor’s  Petition  to  the 
Commissioner  of  Patents  filed  October  11, 

1943  for  Institution  of  Public  Use  Proceed¬ 
ings  . not  reproduced 

Plaintiffs’  Exhibit  7:  Josserand’s  Answer  (in  op¬ 
position  to  Petition  for  Public  Use  Proceed¬ 
ings)  filed  October  18,  1943  .  140-i42 

Plaintiffs’  Exhibit  8:  Commissioner’s  letter  dated 
October  18,  1943,  restoring  jurisdiction  of 
Interference  78,008  to  the  Board  of  Interfer¬ 
ence  Examiners  to  consider  Petition  for  In¬ 
stitution  of  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  9:  Recommendation  (under 
Rule  126)  of  the  Board  of  Interference  Exam¬ 
iners,  dated  October  26,  1943,  recommending 
rejection  of  claim  14  of  the  Josserand  appli¬ 
cation,  on  the  ground  of  public  use . not  reproduced 

Plaintiffs*  Exhibit  10:  Commissioner  Order  dated 
October  30,  1943,  instituting  Public  Use  Pro¬ 
ceedings  and  referring  the  conduct  of  such 
proceedings  to  Examiner  of  Division  33  . . .  .not  reproduced 


Plaintiffs’  Exhibit  11:  Taylor’s  Motion  filed  No¬ 
vember  13,  1943,  in  the  Public  Use  Proceed¬ 
ings,  to  require  Josserand  to  make  an  offer 
of  proof  and  to  bar  Josserand  from  taking 
testimony  in  the  Public  Use  Proceedings  in 
conflict  with  his  and  his  witness’  testimony  in 
the  Interference . 
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I 

i 


I 

143-149 


Plaintiffs’  Exhibit  12:  Examiner’s  letter  dated 
November  27,  1943,  denying  Taylor’s  request 
that  Josserand  be  required  to  make  a  detailed 
offer  of  proof  in  respect  to  the  testimony 
which  he  intends  to  offer  in  the  Public  Use 
Proceedings  . 


i-49 
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reproduced 

in 

Appendix 
at  pages: 

Plaintiffs’  Exhibit  13:  Taylor’s  Petition  to  the 
Commissioner  dated  January  18,  1944,  to 


direct  the  Examiner  to  require  Josserand  to 

file  detailed  offer  of  proof .  150-152 

Plaintiffs’  Exhibit  14:  Commissioner’s  Decision 
of  January  20,  1944,  denying  Taylor’s  Peti¬ 
tion  of  Plaintiffs’  Exhibit  13 .  152-154 


Plaintiffs’  Exhibit  15:  Taylor’s  renewed  Petition 
filed  February  5,  1944  to  the  Commissioner 
of  Patents,  to  require  Josserand  to  make  an 
offer  of  proof  and  to  bar  Josserand  from  tak¬ 
ing  testimony  in  the  Public  Use  Proceedings 
in  conflict  with  his  and  his  witness’  testimony 


in  the  Interference .  153-158 

Plaintiffs’  Exhibit  16:  Commissioner’s  Decision 
dated  February  7,  1944,  denying  Taylor’s 
renewed  petition  of  Plaintiffs’  Exhibit  15 _  158-159 

Plaintiffs’  Exhibit  17:  Examiner’s  Decision  dated 
November  20,  1945,  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 


Plaintiffs*  Exhibit  18-A  &  18-B:  two  volumes  of 
printed  record  of  testimony  in  Public  Use 
Proceedings  before  the  Examiner  of  Divi¬ 
sion  33  in  Interference  78,008 ;  reproduced  in 
part .  159-305 

Plaintiffs’  Exhibit  19:  Taylor’s  Petition  to  Re¬ 
open  in  the  U.  S.  Court  of  Customs  and  Pat¬ 
ent  Appeals  in  Patent  Appeal  Docket  No. 

4745,  and  brief  in  support  thereof,  filed 

March  4,  1946  . not  reproduced 

Plaintiffs’  Exhibit  20:  Josserand’s  brief  filed  Sep¬ 
tember  3,  1946  (in  response  to  Taylor’s  Peti¬ 
tion  to  Re-open)  excerpts  from  which  are 
reproduced  at  pages .  308-309 
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reproduced 

in 

Append^ 
at  pages : 

Plaintiffs’  Exhibit  21 :  sketch  made  during  cross- 
examination  of  Mrs.  Curtis  Howard.  This 
was  Taylor’s  Exhibit  21  in  the  Public  Use 
Proceedings  . not  reproduced 


Plaintiffs’  Exhibit  22:  sketch  made  during  cross- 
examination  of  T.  C.  Dunn.  This  was  Tay¬ 
lor’s  Exhibit  22  in  the  Public  Use  Proceed¬ 
ings  . not  reproduced 


Plaintiffs’  Exhibit  23:  copy  of  Josserand  patent 
2,102,718; — Figure  3  of  which  was  marked 
during  cross-examination  of  Josserand.  This 
was  Taylor's  Exhibit  23  in  the  Public  Use 
Proceedings  . 


not  reproduced 


Plaintiffs*  Exhibit  24:  copy  of  photograph  which 
was  Josserand’s  Interference-Exhibit  9, 
marked  during  cross-examination  of  Josser¬ 
and.  This  was  Taylor’s  Exhibit  24  in  the 
Public  Use  Proceedings . not  reproduced 


Plaintiffs’  Exhibit  30-e:  large  mailing  envelope 
of  Josserand’s  attorney  mailed  to  Asa  H. 
Emenhiser  on  September  11,  1941.  This  was 
Taylor’s  Exhibit  30-e  in  the  Public  Use 
Proceedings  . 


not  reproduced 


Plaintiffs’  Exhibit  31:  memorandum  agreement, 
dated  July  19,  1941,  between  Josserand  and 
Asa  H.  Emenhiser.  This  was  Taylor  s  Ex¬ 
hibit  31  in  the  Public  Use  Proceedings .  416-417 


Plaintiffs’  Exhibit  32:  letter  dated  July  8,  1941, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  32  in  the  Public  Use 
Proceedings  .  416-416 


Plaintiffs’  Exhibit  33:  letter  dated  July  25,  1941, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  33  in  the  Public  Use 
Proceedings  .  418 
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Plaintiffs’  Exhibit  33-c:  envelope  in  which  Plain¬ 
tiffs’  Exhibit  33  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  33-e  in  the  Public  Use  Proceed¬ 
ings  . not  reproduced 

Plaintiffs’  Exhibit  34:  letter  dated  August  9, 1941, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  34  in  the  Public  Use 
Proceedings  .  419 

Plaintiffs’  Exhibit  35:  letter  of  August  11,  1941, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  35  in  the  Public  Use 
Proceedings  . not  reproduced 

v  A 

Plaintiffs’  Exhibit  35-e :  envelope  postmarked  Au¬ 
gust  11,  1941,  in  which  Plaintiffs’  Exhibit  35 
was  mailed.  This  was  Taylor’s  Exhibit  35-e 
in  the  Public  Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  36:  letter  dated  September  6, 

1941,  from  Josserand  to  Asa  H.  Emenhiser. 

This  was  Taylor’s  Exhibit  36  in  the  Public 

Use  Proceedings .  419-420 

Plaintiffs’  Exhibit  36-e:  envelope  in  which  Plain¬ 
tiffs’  Exhibit  36  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  36-e  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

Plaintiffs’  Exhibit  37:  letter  dated  October  21, 

1941,  from  Josserand  to  Asa  H.  Emenhiser. 

This  was  Taylor’s  Exhibit  37  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  38:  letter  dated  March  4,  1942, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  38  in  the  Public  Use 
Proceedings  . not  reproduced 
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Plaintiffs*  Exhibit  38-e:  envelope  in  which  Plain¬ 
tiffs’  Exhibit  38  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  38-e  in  the  Public  Use  Proceed¬ 
ings  . not  reproduced 

I 

Plaintiffs*  Exhibit  39:  letter  dated  May  28,  1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  39  in  the  Public  Use 
Proceedings  . not  reproduced 

Plaintiffs*  Exhibit  39-e:  envelope  in  which  Plain¬ 
tiffs’  Exhibit  39  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  39-e  in  the  Public  Use  Proceed¬ 
ings  . not  reproduced 

Plaintiffs’  Exhibit  40:  letter  dated  July  12,  1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  40  in  the  Public  Use 
Proceedings  . not  reprdduced 


Plaintiffs’  Exhibit  40-e :  envelope  in  which  Plain¬ 
tiff’s  Exhibit  40  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  40-e  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

Plaintiffs*  Exhibit  41:  letter  dated  August  31, 

1943,  from  Josserand  to  Asa  H.  Emenhiser. 

This  was  Taylor’s  Exhibit  41  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs'  Exhibit  41-e:  envelope  in  which  Plain¬ 
tiffs’  Exhibit  41  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  41-e  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 


Plaintiffs'  Exhibit  42 :  letter  of  September  27, 1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  42  in  the  Public  Use 
Proceedings  . . not  reproduced 
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Plaintiffs’  Exhibit  42-e :  envelope  postmarked 
September  27,  1943,  in  which  Plaintiffs’  Ex¬ 
hibit  42  was  mailed.  This  was  Taylor's  Ex¬ 
hibit  42-e  in  the  Public  Use  Proceedings _ not  reproduced 

Plaintiffs’  Exhibit  43:  letter  of  October  7,  1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  43  in  the  Public  Use 
Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  43-e :  envelope  postmarked  Oc¬ 
tober  7,  1943,  in  which  Plaintiffs’  Exhibit  43 
was  mailed.  This  was  Taylor’s  Exhibit  43-e 
in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  44:  letter  of  October  9,  1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  44  in  the  Public  Use 
Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  44-e :  envelope  postmarked  Oc¬ 
tober  9,  1943,  in  which  Plaintiffs’  Exhibit  44 
was  mailed.  This  was  Taylor’s  Exhibit  44-e 
in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  45:  Telegram  dated  October 
16,  1943,  from  Josserand  to  Asa  H.  Emen¬ 
hiser.  This  was  Taylor’s  Exhibit  45  in  the 
Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  46:  letter  of  November  7,  1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  46  in  the  Public  Use 
Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  46-e:  envelope  postmarked  No¬ 
vember  7,  1943,  in  which  Plaintiffs’  Exhibit 
46  was  mailed.  This  was  Taylor’s  Exhibit 
46-e  in  the  Public  Use  Proceedings . not  reproduced 


(xxiv) 


Index  of  Exhibits  (continued) 


reproduced 

hi 

Appendix 
at  pages : 

Plaintiffs’  Exhibit  47 :  letter  dated  December  19, 

1943,  from  Josserand  to  Asa  H.  Emenhiser. 

This  was  Taylor’s  Exhibit  47  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  47-e:  envelope  in  which  Plain¬ 
tiffs’  Exhibit  47  was  mailed.  This  was  Tay¬ 
lor’s  Exhibit  47-e  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

Plaintiffs’  Exhibit  48:  telegram  dated  December 
27,  1943,  from  Josserand  to  Asa  H.  Emen¬ 
hiser.  This  was  Taylor’s  Exhibit  48  in  the 
Public  Use  Proceedings . not  reproduced 

Plaintiffs*  Exhibit  49:  letter  of  December  28,  1943, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  49  in  the  Public  Use 
Proceedings .  420 

Plaintiffs’  Exhibit  49-e :  envelope  postmarked  De¬ 
cember  28,  1943,  in  which  Plaintiffs’  Exhibit 
49  was  mailed.  This  was  Taylor’s  Exhibit 
49-e  in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  50:  letter  of  January  20,  1944, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  50  in  the  Public  Use 
Proceedings .  421 

Plaintiffs’  Exhibit  50-e:  envelope  postmarked  Jan¬ 
uary  20,  1944,  in  which  Plaintiffs’  Exhibit  50 
was  mailed.  This  was  Taylor’s  Exhibit  50-e 
in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs*  Exhibit  51 :  letter  of  February  12,  1944, 
from  Josserand  to  Asa  H.  Emenhiser.  This 
was  Taylor’s  Exhibit  51  in  the  Public  Use 
Proceedings .  421f422 
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Plaintiffs*  Exhibit  51-e:  envelope  postmarked 
February  12,  1944,  in  which  Plaintiffs’  Ex¬ 
hibit  51  was  mailed.  This  was  Taylor’s  Ex¬ 
hibit  51-e  in  the  Public  Use  Proceedings  . . .  .not  reproduced 

Plaintiffs*  Exhibit  52:  typewritten  description  re¬ 
lating  to  drive-in  theatres,  dated  July  26, 

1941.  This  was  Taylor’s  Exhibit  52  in  the 

Public  Use  Proceedings . not  reproduced 


Plaintiffs’  Exhibit  53:  photostat  of  publicity  ma¬ 
terial  concerning  drive-in  theatres,  bearing 
two  pictures.  This  was  Taylor’s  Exhibit  53 
in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  54:  blue-print . not  reproduced 

Plaintiffs’  Exhibit  55:  copy  of  Josserand  patent 
2,102,718.  This  was  Taylor’s  Exhibit  55  in 
the  Public  Use  Proceedings.  A  copy  is  De¬ 
fendant’s  Exhibit  1-C .  436-439 

Plaintiffs’  Exhibit  56:  copy  of  advertisement. 

This  was  Taylor’s  Exhibit  56  in  the  Public 

Use  Proceedings  . not  reproduced 


Plaintiffs*  Exhibit  57:  certified  copy  of  sheet  of 
publicity  drawing  and  description  of  drive-in 
theatre  (having  a  few  holes  therein)  prepared 
by  Chartered  Institute  of  American  Inventors 
and  signed  by  Josserand,  and  copyrighted  by 
him  on  October  2,  1939.  This  was  Taylor’s 
Exhibit  57  in  the  Public  Use  Proceedings  . .  .not  reproduced 

Plaintiffs’  Exhibit  57-a:  Same  as  Plaintiffs’  Ex¬ 
hibit  57,  but  with  the  holes  filled  in.  This 
was  Taylor’s  Exhibit  57-a  in  the  Public  Use 
Proceedings .  413 
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Plaintiffs*  Exhibit  58:  Certificate  of  the  Register 
of  Copyrights,  attached  to  Plaintiffs’  Exhibit 
57,  certifying  that  Plaintiffs’  Exhibit  57  is  a 
true  copy  of  matter  received  in  the  Copyright 
Office  on  October  2,  1939,  and  registered  un¬ 
der  Class  I  No.  24436.  This  was  Taylor’s 

Exhibit  58  in  the  Public  Use  Proceedings  . .  .not  reproduced 

I 

Plaintiffs*  Exhibit  59:  Certified  copy  of  applica¬ 
tion  dated  September  29,  1939,  for  the  copy¬ 
right  of  Plaintiffs’  Exhibit  57.  This  was 
Taylor’s  Exhibit  59  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

•  j 

Plaintiffs*  Exhibit  60:  Certificate  of  Copyright 
Registration  issued  to  Josserand  on  October 
2,  1939,  on  Plaintiffs’  Exhibit  57,  in  Class  I, 

No.  24,436.  This  was  Taylor’s  Exhibit  60  in 

the  Public  Use  Proceedings . not  reproduced 

Plaintiffs*  Exhibit  61:  another  copy  of  the  sheet 
of  publicity  material  (which  are  Plaintiffs’ 

Exhibits  57  &  57-a)  on  which  are  superim¬ 
posed  inked  changes  on  Figure  3  of  the  draw¬ 
ing  and  the  handwriting:  “backing  may  be 
eliminated  by  driving  over  the  parking 
ramps”.  This  was  Taylor’s  Exhibit  61  in 
the  Public  Use  Proceedings . * .  4l4 


Plaintiffs*  Exhibit  62:  letter  dated  May  3,  1940, 
from  Josserand  to  Forrest  A.  Bennett.  This 
was  Taylor’s  Exhibit  62  in  the  Public  Use 
Proceedings . .  414 


Plaintiffs*  Exhibit  63:  unexecuted  and  unsigned 
Application  for  Building  Permit,  dated  May 
18,  1934.  This  was  Taylor’s  Exhibit  63  in 
the  Public  Use  Proceedings . not  reproduced 
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Plaintiffs’  Exhibit  64:  photostatic  reproduction  of 
the  profile-drawing  of  Josserand’s  Exhibit  7 
in  the  Interference.  This  was  Taylor’s  Ex¬ 
hibit  64  in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  65:  Photostat  of  a  portion  of 
the  map  of  Galveston  which  included  area  of 
East  Beach,  marked  by  Josserand  during  his 
cross-examination.  This  was  Taylor’s  Ex¬ 
hibit  65  in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs*  Exhibit  67:  print  of  City  Map  of  Gal¬ 
veston,  including  East  Beach.  This  was  Tay¬ 
lor’s  Exhibit  67  in  the  Public  Use  Proceed¬ 
ings  . not  reproduced 

Plaintiffs’  Exhibit  68:  photostatic  copy  of  that 
page  of  “Meter  Ledger  12”  of  the  Galveston 
Water  Works,  which  reflects  H.  Lampis’ 
water-consumption  (under  “Service  No. 

11,657”)  in  1933,  1934,  1935  and  1936.  This 
was  Taylor’s  Exhibit  68  in  the  Public  Use 
Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  69:  photostatic  copy  of  that 
page  of  “Meter  Ledger  13”  of  the  Galveston 
Water  Works,  which  reflects  the  Edgewater 
Cabanas’  water-consumption  (under  “Serv¬ 
ice  No.  12,679”)  in  1933,  1934,  1935  and  1936. 

This  was  Taylor’s  Exhibit  69  in  the  Public 

Use  Proceedings . . . not  reproduced 

Plaintiffs*  Exhibit  70:  photostatic  copy  of  the 
“Service  Record”  of  the  Galveston  Water 
Works,  showing  a  one-inch  (1")  “tap”  (un¬ 
der  “Service  No.  9,214”)  to  R.  A.  Lyons,  Jr., 
the  owner  of  property  on  East  Beach,  later 
leased  to  H.  Lampis  and  water-serviced  to 
the  latter  under  “Service  No.  11,657”.  This 
was  Taylor’s  Exhibit  70  in  the  Public  Use 
Proceedings  . not  reproduced 
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Plaintiffs*  Exhibit  71:  photostatic  copy  of  page 
398  of  the  “Service  Record”  of  the  Galveston 
Water  Works,  showing  a  one-inch  (1*)  “tap” 
to  Edgewater  Cabanas.  This  was  Taylor’s 
Exhibit  71  in  the  Public  Use  Proceedings  . . .  .not  reproduced 

Plaintiffs*  Exhibit  72:  photostatic  copy  of  upper 
portion  of  page  2  of  the  Thursday,  July  5, 

1934,  issue  of  “The  Galveston  Daily  News”, 
containing  advertisement  of  “Drive-N-The- 
ater”  (East  Beach).  This  was  Taylor’s  Ex¬ 
hibit  72  in  the  Public  Use  Proceedings . not  reproduced 


Plaintiffs’  Exhibit  73:  photostatic  copy  of  the  up¬ 
per  portion  of  page  2  of  the  Thursday,  July 
5,  1934,  issue  of  the  “Galveston  Tribune”, 
containing  advertisement  of  “Drive-N-The- 
ater”  (East  Beach).  This  was  Taylor’s  Ex¬ 
hibit  73  in  the  Public  Use  Proceedings . 

Plaintiffs’  Exhibit  74  (“a”  to  “i”,  inclusive): 
Lester  B.  Clark’s  file-carbon-copy  of  Josser- 
and’s  application  Serial  No.  301,713  in  Inter¬ 
ference  and  under  Public-Use  Proceedings. 
This  was  Taylor’s  Exhibit  74  (“a”  to  “i”)  in 
the  Public  Use  Proceedings . 

Plaintiffs’  Exhibits  75-a  and  75-b:  Lester  B. 
Clark’s  retained  photostatic  copies  of  Figure 
1  (75-a)  and  Figures  2,  3  &  4  (75-b)  of  the 
drawings  of  Josserand’s  application  Serial 
No.  301,713  involved  in  Interference  and  un¬ 
der  Public-use  Proceedings.  These  were 
Taylor’s  Exhibits  75-a  &  75-b  in  the  Public 
Use  Proceedings.  Plaintiffs’  Exhibit  75-b 
reproduced  at . 
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Plaintiff!*  Exhibit  76:  Josserand’s  large  penciled 
plan-view  (on  tracing-paper)  of  symmetrical, 
concentric,  radial-parking  plan  of  his  patent 
2,102,718.  This  was  Taylor’s  Exhibit  76  in 
the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  77:  Josserand’s  large  penciled 
plan-view  (on  tracing-paper)  of  asymmetric, 

"spiral”,  angular-parking  plan  like  Figure  1 
of  his  application-drawing  at  App.  87.  This 
was  Taylor’s  Exhibit  77  in  the  Public  Use 
Proceedings . not  reproduced 

Plaintiffs’  Exhibit  78:  Josserand’s  large  penciled 
plan-view  (on  tracing-paper)  of  asymmetric, 

"spiral”,  angular-parking  plan  like  Figure  2 
of  his  application-drawing  at  App.  88.  This 
was  Taylor’s  Exhibit  78  in  the  Public  Use 
Proceedings . not  reproduced 

Plaintiffs’  Exhibit  79:  another  of  Josserand’s  large 
penciled  plan-views  (on  tracing-paper)  of 
symmetrical,  concentric,  radial-parking  plan 
like  Figure  1  of  his  patent  2,102,718.  This 
was  Taylor’s  Exhibit  79  in  the  Public  Use 
Proceedings . not  reproduced 

Plaintiffs’  Exhibit  80:  another  of  Josserand’s  large 
plan-view  drawings  of  another  symmetrical, 
concentric,  radial-parking  plan.  This  was 
Taylor’s  Exhibit  80  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

Plaintiffs’  Exhibit  81:  Agreement  dated  June  24, 

1939,  between  Josserand  and  M.  Alex  Rogers. 

This  was  Taylor’s  Exhibit  81  in  the  Public 

Use  Proceedings .  408-409 
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Plaintiffs*  Exhibit  82:  Lester  B.  Clark’s  marked 
copy  of  Josserand  patent  2,102,718.  This  was 
Taylor’s  Exhibit  82  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

Plaintiffs’  Exhibit  83:  the  October  24,  1939,  page 
of  Lester  B.  Clark’s  office-diary  (not  showing, 
however,  the  word  “revising”  which  had  been 
erased  by  Josserand  just  prior  to  the  produc¬ 
tion  of  this  document:  App.  271-2).  This  was 
Taylor’s  Exhibit  83  in  the  Public  Use  Pro¬ 
ceedings  .  4^1 

Plaintiffs’  Exhibit  84:  page  of  Lester  B.  Clark’s 
“docket  book”  containing  entry  for  Josser- 
and’s  application  Serial  No.  301,713,  in  Inter¬ 
ference  and  under  Public-Use  Proceedings. 

This  was  Taylor’s  Exhibit  84  in  the  Public 

Use  Proceedings .  4i0 

Plaintiffs*  Exhibit  85:  letter  of  June  27, 1941,  from 
Asa  H.  Emenhiser  to  Josserand.  This  was 
Taylor’s  Exhibit  85  in  the  Public  Use  Pro¬ 
ceedings  .  4jl5 

Plaintiffs’  Exhibit  85-e:  envelope  postmarked 
June  27,  1941,  in  which  Plaintiffs’  Exhibit  85 
was  mailed.  This  was  Taylor’s  Exhibit  85-e 
in  the  Public  Use  Proceedings . 

Plaintiffs’  Exhibit  88:  letter  of  July  28, 1941,  from  j 

Asa  H.  Emenhiser  to  Josserand.  This  was 
Taylor’s  Exhibit  86  in  the  Public  Use  Pro¬ 
ceedings  .  4jl8 

Plaintiffs’  Exhibit  88-e:  envelope  postmarked  July 
28,  1941,  in  which  Plaintiffs’  Exhibit  86  was 
mailed.  This  was  Taylor’s  Exhibit  86-e  in 
the  Public  Use  Proceedings . not  reproduced 
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Plaintiffs’  Exhibit  87:  letter  dated  October  30, 

1939,  from  Robert  E.  Power  to  Josserand. 

This  was  Taylor’s  Exhibit  87  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  88:  letter  dated  November  7, 

1939,  from  Robert  E.  Power  to  Josserand. 

This  was  Taylor’s  Exhibit  88  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  89:  letter  dated  November  16, 

1939,  from  Josserand  to  Robert  E.  Power. 

This  was  Taylor’s  Exhibit  89  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  90:  letter  dated  November  18, 

1939,  from  Josserand  to  Robert  E.  Power. 

This  was  Taylor’s  Exhibit  90  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs*  Exhibit  91:  letter  dated  December  23, 

1939,  from  Josserand  to  Robert  E.  Power. 

This  was  Taylor’s  Exhibit  91  in  the  Public 

Use  Proceedings  . not  reproduced 

Plaintiffs’  Exhibit  92:  container  filled  with  sand 
from  the  East  Beach  at  Galveston,  by  the 
witness  Josserand.  This  was  Taylor’s  Ex¬ 
hibit  92  in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  93  (“a”  to  “c”  inclusive)  :  certi¬ 
fied  copy  of  Monthly  Meteorological  Sum¬ 
mary  of  the  U.  S.  Department  of  Agriculture, 

Weather  Bureau,  for  June  (“b”)  and  July 
(“c”)  of  1934,  for  Galveston,  Texas.  This 
was  Taylor’s  Exhibit  93  (“a”  to  “c”)  in  the 
Public  Use  Proceedings . .not  reproduced 
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Plaintiffs'  Exhibit  94:  certified  copy  of  the  rec¬ 
ords  of  the  Weather  Bureau  of  the  U.  S. 

Department  of  Commerce,  showing  the 
hourly  precipitation  of  Galveston,  Texas, 

July  1  to  25,  inclusive,  of  1934.  This  was 
Taylor's  Exhibit  94  in  the  Public  Use  Pro¬ 
ceedings  . not  reproduced 

Plaintiffs’  Exhibit  95:  letter  dated  February  2 
1942,  from  Asa  H.  Emenhiser  to  Josserand. 

This  was  Taylor’s  Exhibit  95  in  the  Public 

Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  96:  Lester  B.  Clark’s  file-copy 
of  his  letter  of  October  14,  1939  to  Josserand. 

This  was  Taylor’s  Exhibit  96  in  the  Public 

Use  Proceedings .  410 

Plaintiffs’  Exhibit  97:  the  Commissioner’s  letter 
of  November  8,  1939,  to  Lester  B.  Clark,  re¬ 
quiring  statement  under  Rule  93  as  to  Claims 
11, 12  and  13  of  Josserand’s  application  Serial 
No.  301,713.  This  was  Taylor’s  Exhibit  97 
in  the  Public  Use  Proceedings .  89 

Plaintiffs’  Exhibit  98:  Lester  B.  Clark’s  file-copy 
of  Josserand’s  affidavit  of  January  3,  1940  un¬ 
der  Rule  93.  This  was  Taylor’s  Exhibit  98  in 
the  Public  Use  Proceedings  .  90 

Plaintiffs’  Exhibit  99 :  the  Examiner’s  letter  dated 
January  3,  1940  (Paper  No.  3)  suggesting  a 
claim  for  interference  purposes,  under  Rule 
96,  in  Josserand’s  application  Serial  No. 

301,713.  This  was  Taylor’s  Exhibit  99  in  the 

Public  Use  Proceedings . not  reproduced 
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Plaintiffs'  Exhibit  100:  Lester  B.  Clark's  file-copy 
of  Amendment  filed  January  26,  1940,  in  Jos- 
serand’s  application  Serial  No.  301,713,  copy¬ 
ing  the  suggested  claim  for  interference  pur¬ 
poses.  This  was  Taylor's  Exhibit  100  in  the 
Public  Use  Proceedings . not  reproduced 

Plaintiffs'  Exhibit  102 :  another  photostatic  copy 
of  portion  of  City  Map  of  Galveston  including 
East  Beach.  This  was  Taylor’s  Exhibit  102 
in  the  Public  Use  Proceedings . not  reproduced 

Plaintiffs’  Exhibit  103:  another  photostatic  copy 
of  portion  of  City  Map  of  Galveston  including 
East  Beach.  This  was  Taylor’s  Exhibit  103 
in  the  Public  Use  Proceedings  . . not  reproduced 

Plaintiffs'  Exhibit  104:  Taylor’s  Petition  to  the 
Commissioner  of  Patents,  filed  February  23, 

1949,  to  strike  Josserand’s  application  from 

the  files  of  the  Patent  Office . not  reproduced 

Plaintiffs'  Exhibit  105:  Commissioner’s  Decision 
dated  July  11, 1949  holding  that  there  is  prima 
jade  fraud  in  Josserand’s  interference- 
testimony  and/or  public-use-testimony .  309-312 

Plaintiffs’  Exhibit  106:  Decision  of  Assistant 
Commissioner  of  Patents  of  August  29,  1949 
denying  Josserand’s  motion  to  suspend  fur¬ 
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COMPLAINT. 

(filed  Sept  28,  1949) 


By  way  of  complaint  against  defendant,  plaintiffs  allege 
and  represent  as  follows : 

1-a)  Plaintiff  Samuel  Herbert  Taylor,  Jr.,  is  a  resident 
of  Merchantville,  Camden  County,  New  Jersey. 

1-b)  Plaintiff  Park-In  Theatres  Company  is  a  limited 
partnership  created,  organized  and  existing  under  the  lim¬ 
ited  partnership  laws  of  the  State  of  New  Jersey,  composed 
of  Plaintiff  W.  W.  Smith  residing  at  825  Morris  Avenue, 
Bryn  Mawr,  Montgomery  County,  Pennsylvania  and  Plain¬ 
tiff  V.  C.  Smith  residing  at  414  Lippincott  Avenue,  River¬ 
ton,  Burlington  County,  New  Jersey,  general  partners,  ind 
R.  M.  Hollingshead,  3rd  residing  at  105  Midway  Avenue, 
Riverton,  Burlington  County,  New  Jersey,  0.  G.  Willits 
residing  at  Greys  and  Laurel  Lane,  Haverford,  Montgomery 
County,  Pennsylvania  and  H.  V.  Ellis  residing  at  125 
Browning  Road,  Merchantville,  Camden  County,  New  Jer¬ 
sey,  limited  partners,  and  said  limited  partnership  is  a  resi¬ 
dent  of  Camden,  Camden  County,  New  Jersey. 

1-c)  Plaintiff  Park-In  Theatres  Company  is  the  owner 
of  an  interest  in  and  to  the  patent-application  of  Samuel 
Herbert  Taylor,  Jr.,  Serial  No.  225,682,  filed  August  jl9, 
1938,  referred  to  hereinbelow,  and  in  and  to  the  invention 
covered  thereby. 

2)  Defendant  Lawrence  C.  Kingsland  is  Commissioner 
of  Patents  of  the  United  States  and  has  his  official  resi¬ 
dence  in  the  District  of  Columbia. 

3)  This  Court  has  jurisdiction  over  this  action  and  over 
defendant,  under  Section  4915  of  the  Revised  Statutes  (35 
U.S.C.  63)  and  under  Section  1338(a)  of  Title  28,  U.  S. 
Code. 

4)  Heretofore,  namely  prior  to  August  19,  1938,  plain¬ 
tiff  Samuel  Herbert  Taylor,  Jr.  was  the  true,  original,  first 
and  sole  inventor  of  certain  new  and  useful  improvements 
in  Drive-In  Theaters,  not  theretofore  known  or  used  by 
others  in  this  country  and  not  patented  or  described  in 
any  printed  publication  in  this  or  any  foreign  country,  and 
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not  in  public  use  or  on  sale  in  this  country  prior  to  the  in¬ 
vention  and  discovery  thereof  by  said  Samuel  Herbert  Tay¬ 
lor,  Jr.,  or  for  more  than  two  years  prior  to  his  application 
for  Letters  Patent  therefor,  as  hereinafter  referred  to,  and 
for  which  invention  no  application  for  Letters  Patent  had 
been  filed  by  him  or  his  legal  representatives  or  assigns  in 
any  foreign  country  more  than  twelve  months  prior  to  his 
application  for  Letters  Patent  of  the  United  States,  here¬ 
inafter  referred  to,  and  which  invention  has  not  been  and  is 
not  abandoned. 

5)  Being,  as  stated  above,  the  true,  original,  first  and 
sole  inventor  of  said  invention  and  entitled  to  a  patent 
therefor,  the  said  Samuel  Herbert  Taylor,  Jr.,  on  or  about 
August  19,  1938,  duly  filed  in  the  United  States  Patent 
Office  an  application  for  Letters  Patent  on  said  invention  in 
Drive-In  Theaters,  said  application  complying  in  all  re¬ 
spects  with  the  requirements  of  the  law  in  such  cases  made 
and  provided,  and  complying  in  all  respects  with  the  Rules 
of  Practice  of  the  United  States  Patent  Office.  The  said 
application  was  filed  on  August  19,  1938  and  received  the 
Serial  No.  225,682. 

6-a)  The  aforesaid  application  of  Samuel  Herbert  Tay¬ 
lor,  Jr.,  Serial  No.  225,682  was  examined  in  the  United 
States  Patent  Office  in  accordance  with  the  provisions  of 
Section  4893  of  the  Revised  Statutes  (35  U.S.C.  36)  and 
the  Patent  Office  Rules  of  Practice  in  effect  and,  on  July  12, 
1939  said  application  was  officially  “allowed”  with  four 
claims,  namely  claims  9,  10,  11  and  12  which  were  deemed 
allowable  over  the  following  prior  patents: 

Vojacek  1,834,297  December  1,  1931 

Hollingshead,  Jr.  1,909,537  May  16,  1933 

Josserand  2,102,718  December  21,  1937 

Field  (Br.)  264,325  January  20,  1927 

On  December  18, 1939  the  Patent  Office,  in  accordance  with 
the  provisions  of  Rule  78  of  the  Rules  of  Practice,  entered 
an  amendment  to  allowed  claim  9. 

6-b)  Claims  9-12  of  Taylor  application  Serial  No. 
225,682  as  they  stood  “allowed”  on  December  18,  1939, 
read  as  follows: 
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“9.  In  a  drive-in  theater  an  inclined  parking  ramp 
for  elevating  the  front  end  of  an  automobile,  an  en¬ 
trance  area  merging  with  the  lower  portion  of  said 
parking  ramp,  and  an  oppositely  inclined  drive-oyer 
ramp  merging  with  the  higher  portion  of  said  parking 
ramp  to  permit  a  parked  automobile  to  leave  said  ramp 
by  forward  movement,  and  an  exit  merging  with  said 
inclined  drive-over  ramp.  ’  ’ 

“10.  In  a  drive-in  theater  an  inclined  parking 
ramp  for  elevating  the  front  end  of  an  automobile,  a 
driveway  merging  with  the  lower  portion  of  said  park¬ 
ing  ramp,  said  area  of  merger  being  flat  in  order  to 
provide  a  resting  place  for  the  rear  wheel  of  a  parked 
automobile,  and  an  oppositely  inclined  drive-over  ramp 
merging  with  the  higher  portion  of  said  parking  ramp 
to  permit  a  parked  automobile  to  leave  said  ramp  by 
forward  movement,  and  a  second  driveway  mer 
with  said  inclined  drive-over  ramp.” 

“11.  In  a  drive-in  theater  a  plurality  of  inclined 
parking  ramps  for  elevating  the  front  ends  of  automo¬ 
biles  parked  in  said  theater,  a  plurality  of  inclined 
drive-over  ramps  merging  with  the  higher  portions  of 
said  parking  ramps,  and  a  plurality  of  driveways,  each 
of  said  driveways  merging  with  the  lower  portion  of 
one  of  said  drive-over  ramps  on  one  side  thereof  and 
with  the  lower  portion  of  one  of  said  parking  ramps 
on  the  other  side  thereof.’ ’ 

“12.  In  a  drive-in  theater,  a  motion  picture  screen, 
a  series  of  inclined  arcuate  parking  ramps  positioned 
about  said  screen  as  a  center,  a  series  of  arcuate  in¬ 
clined  driveways  positioned  alternately  between  said 
inclined  ramps  and  merging  at  their  lower  portions 
into  the  lower  portions  of  adjacent  parking  ramps,  each 
of  said  inclined  driveways  being  formed  at  its  higher 
portion  into  an  inclined  drive-over  ramp  which  merges 
with  the  higher  portion  of  the  adjacent  parking  ranip, 
whereby  each  of  said  driveways  serves  as  an  entrance 
driveway  for  one  adjacent  ramp  and  an  exit  driveway 
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for  the  other  adjacent  ramp  by  means  of  said  drive- 

over  ramp.” 

6-c)  Within  the  6-month  period  provided  by  Revised 
Statute  4885  (35  U.S.C.  41)  from  the  aforesaid  date  of  July 
12,  1939  of  the  aforesaid  Notice  of  Allowance,  to  wit,  on 
January  10,  1940,  the  final  Government  fee  was  paid  into 
the  Patent  Office  in  respect  to  the  aforesaid  patent- 
application  Serial  No.  225,682,  and  under  said  Statute  (35 
U.S.C.  41)  and  Rule  167  of  Rules  of  Practice  of  the  United 
States  Patent  Office,  Letters  Patent  of  the  United  States 
were  thereupon  to  have  issued  on  said  application  Serial 
No.  225,682,  to  Samuel  Herbert  Taylor,  Jr.  on  February  6, 
1940  and  in  any  event  not  later  than  April  9,  1940  (35 
U.S.C.  41). 

7)  On  or  about  October  21,  1939,  a  business  associate 
of  plaintiff  Samuel  Herbert  Taylor,  Jr.  disclosed  to  one 
Louis  P.  Josserand,  in  Los  Angeles,  California,  the  drive- 
over  ramp  invention  of  Figure  3  of  said  application  Serial 
No.  225,682  and  the  fact  that  claims  on  such  drive-over 
ramp  invention  had  been  allowed  in  said  application,  but 
that  the  final  fee  had  not  yet  been  paid  into  the  Patent 
Office.  Immediately  upon  receiving  such  disclosure,  Jos¬ 
serand  took  a  train  from  Los  Angeles  back  to  his  home  in 
Houston,  Texas  and,  on  October  24,  1939,  had  his  patent- 
attorney  change  a  previously-prepared-patent  application 
covering  other  •  subject-matter,  to  include  (in  such  previ¬ 
ously-prepared  but  yet  unfiled  patent-application)  the 
feature  of  the  drive-over  ramp; — the  specification  (of  such 
previously-prepared  patent-application)  being  supple¬ 
mented,  the  drawings  being  modified  and  new  claims  being 
added  to  said  patent-application,  all  after  Josserand  *s  re¬ 
turn  from  Los  Angeles.  The  application,  as  thus  changed, 
was  then  mailed  to  the  Patent  Office  on  October  25,  1949 
and  was  filed  on  October  28, 1939,  being  identified  as  Serial 
No.  301,713. 

8-a)  On  February  27,  1940,  the  Commissioner  of  Pat¬ 
ents  declared  an  Interference,  identified  as  No.  78,008,  be- 


♦  i.e.  not  disclosing  the  drive-over  ramp  feature  or  construction. 
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tween  the  aforesaid  application  of  plaintiff  Samuel  Herbert 
Taylor,  Jr.,  Serial  No.  225,682, 

which  had  theretofore  been  “allowed”  on  July  12, 
1939,  and  on  which  the  final  fee  had  been  paid  into 
the  Patent  Office,  as  aforesaid,  and  on  which  Let¬ 
ters  Patent  should  have  accordingly  been  issued  to 
Samuel  Herbert  Taylor,  Jr.,  on  February  6,  1940 
or  not  later  than  April  9,  1940,  under  R.  S.  4885 
(35  U.S.C.  41), 

and  the  aforesaid  application  Serial  No.  301,713  of  Louis  jP. 
Josserand; — the  issue  of  said  Interference  comprising  the 
following  claim  which  had  been  copied  by  Josserand  from 
said  Taylor  application  Serial  No.  225,682  for  the  purpose 
of  evoking  an  Interference  (having  been  Taylor’s  allowed 
claim  11) : 

“In  a  drive-in  theater  a  plurality  of  inclined  pack¬ 
ing  ramps  for  elevating  the  front  ends  of  automobiles 
parked  in  said  theater,  a  plurality  of  inclined  drive- 
over  ramps  merging  with  the  higher  portions  of  said 
parking  ramps,  and  a  plurality  of  driveways,  each  of 
said  driveways  merging  with  the  lower  portion  of  one 
of  said  drive-over  ramps  on  one  side  thereof  and  with 
the  lower  portion  of  one  of  said  parking  ramps  on  the 
other  side  thereof.” 

8-b)  Incident  to  the  declaration  of  the  aforesaid  Inter¬ 
ference  No.  78,008,  the  Commissioner  of  Patents  withdraw 
from  issue  the  aforesaid  Taylor  application  Serial  No. 
225,682  and  withdrew  the  aforesaid  Notice  of  Allowance  of 
July  12, 1939  in  said  Taylor  application  Serial  No.  225,682. 

8-c)  Testimony  was  taken  on  behalf  of  each  party  to 
the  Interference.  Josserand ’s  testimony  was  ostensibly  to 
the  effect  that  a  certain  drive-in  theater  built  on  the  sand 
beach  at  Galveston,  Texas  in  July,  1934,  some  five  years 
prior  to  Josserand ’s  filing  date  of  his  application,  operated 
for  three  weeks  and  then  utterly  destroyed  by  a  windstorm, 
was  actually  built,  actually  incorporated  the  structure  of 
the  interference  count,  and  was  completed  and  used,  all 
under  Josserand ’s  plans  and  instructions.  That  testimony 
and  evidence  was  fraudulent  as  hereinafter  appears.  Tay- 
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lor  proved  conception  and  reduction  to  practise  prior  to 
any  other  dates  of  Josserand,  but  subsequent  to  the  1934 
date  of  Josserand ’s  fraudulent  proof. 

8-d)  The  Board  of  Interference  Examiners  awarded 
priority  to  Taylor  on  January  16,  1942. 

8-e)  Thereafter  Josserand  appealed  from  the  award 
of  priority  to  Taylor,  to  the  Court  of  Customs  &  Patent 
Appeals,  which,  in  a  decision  dated  July  6,  1943,  (reported 
at  138  F.  (2d)  58)  reversed  the  Board  of  Interference  Ex¬ 
aminers  and  awarded  priority  to  Josserand  on  the  basis  of 
Josserand  *s  fraudulent  testimony  and  evidence  in  the  said 
Interference  ostensibly  to  the  effect  that  the  Galveston 
theater  was  made  under  Josserand ’s  direction,  included  the 
subject  matter  of  the  Interference  count,  and  was  com¬ 
pleted  and  reduced  to  practice  in  1934.  A  petition  for  re¬ 
hearing  was  denied  (138  F.  (2d)  58). 

8- f)  Profert  is  hereby  made  of  the  printed  Transcript 
of  Record  on  Appeal  No.  4745  in  the  United  States  Court 
of  Customs  and  Patent  Appeals  in  Interference  No.  78,008, 
of  the  printed  Petition  for  Rehearing  and  of  the  opinion  of 
the  Court  reported  at  138  F.  2d  58. 

9- a)  It  appearing  from  the  evidence  offered  by  Jos¬ 
serand  that  whatever  may  have  been  present  in  the  Galves¬ 
ton  theater  had  certainly  been  in  public  use  more  than  two 
years  prior  to  Josserand  *s  filing  date,  Taylor,  never  con¬ 
ceding  that  the  Galveston  theater  actually  contained  the 
subject  matter  of  the  Interference,  but  always  contending 
to  the  contrary,  on  October  11,  1943,  filed  a  petition  to  the 
Commissioner  of  Patents  for  the  Institution  of  Public  Use 
Proceedings  against  Josserand ’s  application. 

9-b)  The  basis  or  ground  of  the  aforesaid  Petition  for 
the  Institution  of  Public  Use  Proceedings  was  that  there 
was  no  dispute  as  to  the  fact  that  there  was  some  sort  of  a 
drive-in  theater  on  the  beach  at  Galveston  in  July  of  1934 
and  that  such  drive-in  theater  was  publicly  operated  for 
profit  for  approximately  two  to  three  weeks  during  the 
month  of  July  1934,  and  that  the  only  dispute  with  respect 
to  said  1934  Galveston  theater  #  was  whether  it  did  or  did 

*  exclusively  relied  upon  by  Josserand  for  his  only  actual  reduction  to  prac¬ 
tice  and  for  Us  sole  basis  of  asserted  priority. 
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not  contain  or  embody  the  structure  defined  by  the  cot|nt 
of  the  Interference  and  that  on  this  latter  question  the  paifty 
Taylor  had  taken  the  position  in  the  Interference,  both 
before  the  Board  of  Interference  Examiners  as  well  as 
before  the  Court  of  Customs  and  Patent  Appeals,  that  me 
1934-Galveston  drive-in  theater  did  not  contain  or  embody 
the  structure  defined  by  the  count  of  the  Interference. 

9-c)  Thereupon  (on  October  18,  1943)  the  Commis¬ 
sioner  of  Patents  restored  jurisdiction  of  Interference  No. 
78,008  to  the  Board  of  Interference  Examiners  to  consider 
the  aforesaid  Petition. 

9-d)  On  October  26,  1943  the  Board  of  Interference 
Examiners,  ruled  that  the  evidence  taken  in  the  Interference 
made  out  a  prima  facie  case  of  public  use  when  such  evi¬ 
dence  is  given  the  interpretation  contended  for  it  by  jt>s- 
serand. 

9-e)  Thereupon,  on  October  30, 1943,  the  Commissioi[ier 
of  Patents  transferred  the  Public  Use  Proceedings  to  fhe 
Primary  Examiner. 

9-f)  Testimony  was  taken  in  said  Public  Use  Proceed¬ 
ings  first  on  behalf  of  Josserand  and  then  on  behalf  of 
Taylor.  In  the  Public  Use  Proceedings,  Josserand  de¬ 
liberately  and  intentionally  repudiated  the  testimony  he 
had  given  and  the  evidence  he  had  obtained  in  his  inter¬ 
ference  record,  and  which  was  the  sole  basis  of  the  award 
of  priority  to  him  by  the  Court  of  Customs  and  Patent  Ap¬ 
peals.  If  Josserand  had  actually  reduced  the  invention  to 
practice  in  the  1934  Galveston  theater,  he  could  not  obtain 
a  patent  thereon  because  that  theater  was  a  public  qse. 
Realizing  this,  Josserand  deliberately  testified  and  obtained 
evidence  in  the  Public  Use  Proceedings  that,  in  flat  contra¬ 
diction  to  his  Interference  testimony,  the  1934  Galvesjton 
theater  had  at  no  time  ever  been  completed,  was  only  an 
experimental  effort  of  an  incomplete  and  inadequate  char¬ 
acter,  that  it  never  actually  reduced  the  invention  in  issue 
to  practice,  that  it  was  ninety-five  percent  imaginary,  and 
that  his  Interference  testimony  gave  an  improper  and  er¬ 
roneous  impression  of  the  true  facts.  In  the  effort  to  Suc¬ 
ceed  in  both  the  Interference  and  the  public  use  matters, 


10 


Complaint 


Josserand  testified  and  took  the  position  that  he  conld  safely 
demonstrate  the  fraudulent  character  of  the  Interference 
testimony  because  he  could  rely  upon  the  award  of  priority 
to  him  by  the  Court  of  Customs  and  Patent  Appeals  as 
final.  Taylor’s  evidence  in  the  Public  Use  Proceedings  con¬ 
firmed  Josserand ’s  evidence  therein,  that  the  1934  Galveston 
theater  at  no  time  contained  any  reduction  to  practice  or 
other  evidence  of  invention  of  the  invention  in  issue.  Ac¬ 
tually  Josserand  did  not  reduce  the  invention  to  practice, 
nor  was  the  invention  in  public  use,  there  or  anywhere  else 
prior  to  Taylor’s  reduction  to  practice. 

9-g)  The  testimony  of  witnesses  called  on  behalf  of 
plaintiff  Taylor,  and  the  documentary  evidence  introduced 
on  behalf  of  Taylor,  in  said  Public  Use  Proceedings,  con¬ 
firmed  the  non-presence  of  the  structure  of  the  Interference 
count  in  the  1934-Galveston  drive-in  theater.  Josserand 
had  no  other  evidence  of  invention  or  reduction  to  practice 
of  the  invention  until  1940,  long  after  Taylor’s  filing  date. 

9-h)  On  November  20,  1945,  the  Primary  Examiner, 
utterly  misconceiving  that  public  use  proceedings  are  for 
the  benefit  of  the  whole  public  rather  than  for  the  particu¬ 
lar  petitioner,  and  illegally  applying  to  them  alleged  inter 
partes  estoppels  between  the  petitioner  (Taylor)  and  the 
application  (Josserand)  derived  from  their  previous  In¬ 
terference,  ruled  that  he  (the  Examiner)  was  bound  by  the 
decision  of  the  Court  of  Customs  &  Patent  Appeals  in  the 
Interference  that  the  Galveston  theater  did  actually  em¬ 
body  the  subject  matter  of  the  issue,  but  held  that  it  was  a 
public  use.  The  Examiner  thus  erroneously  refused  to 
consider  the  fraudulent  character  of  Josserand ’s  evidence, 
even  in  a  petition  on  behalf  of  the  public  of  the  United 
States,  and  refused  to  determine  what  was  actually  in  use, 
limiting  his  consideration  solely  to  the  issue  of  whether  the 
use  of  an  assumed  structure  was  a  public  one.  Owing  to 
the  nature  of  public  use  proceedings  as  conducted  by  the 
Patent  Office,  no  oral  hearing  was  granted  to  the  petitioner 
(Taylor),  and  no  appeal  was  granted  to  the  petitioner 
(Taylor)  from  the  ruling  of  the  Primary  Examiner  in  the 
public  use  proceedings.  Yet,  as  will  appear,  petitioner 
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(Taylor)  was  erroneously  held  bound  by  the  result,  with 
no  true  day  in  court  thereon,  and  no  right  of  appeal  there¬ 
from. 

9-i)  Thereafter,  the  Primary  Examiner  entered  a  final 
rejection  of  the  claims  of  Josserand  application  Serial  No. 
301,713  on  the  ground  of  public  use  and  this  rejection  was 
subsequently  affirmed  by  the  Board  of  Appeals. 

9-j)  Profert  is  hereby  made  of  all  the  papers  filed  in 
the  Patent  Office  in  the  aforesaid  Public  Use  Proceeding, 
including  the  printed  record  of  testimony  therein  and  of  the 
exhibits  in  the  Public  Use  Proceedings,  together  with  the 
decision  of  the  Primary  Examiner  dated  November  20, 
1945,  therein. 

9-k)  At  no  time  throughout  the  aforesaid  Public  tfse 
Proceedings  did  plaintiff,  Samuel  Herbert  Taylor,  Jr.,  take 
the  position  or  maintain  that  the  1934-Galveston  theater  em¬ 
bodied  or  contained  the  structure  defined  by  the  count  of 
the  Interference; — plaintiff’s  position,  throughout,  having 
been  that  if  (contrary  to  the  evidence  and  to  Taylor’s  urg¬ 
ing)  the  1934-Galveston  drive-in  theater  is  to  be  deemed  jby 
the  Patent  Office  to  have  contained  the  structure  defined  i>y 
the  Interference  count,  notwithstanding  Josserand ’s  and 
his  witnesses’  repudiation,  in  their  Public  Use  testimony, 
of  their  earlier  Interference-testimony,  then  the  Patent 
Office  would  have  to  deny  the  Interference  count  to  Jos¬ 
serand  on  the  ground  of  such  “public  use”. 

10)  After  the  Public  Use  record  had  been  completed, 
showing  the  fraud  by  and  on  behalf  of  Josserand,  and  by 
which  he  had  obtained  award  of  priority,  Taylor  petitioned 
the  Court  of  Customs  and  Patent  Appeals  for  a  review  of 
its  decision  awarding  priority  to  Josserand,  or  other  ap¬ 
propriate  action.  That  Court,  erroneously  concluding  that 
the  only  fraud  charged  was  intrinsic  and  erroneously  hold¬ 
ing  itself  unable  to  review  the  matter  because  of  its  assump¬ 
tion  that  the  fraud  was  intrinsic,  and  applying  improper 
legal  principles  to  the  situation,  denied  the  petition  (159  F. 
(2d)  249).  As  that  Court  is  not  a  court  under  the  Consti¬ 
tution,  but  is  only  an  administrative  appellate  body,  its 
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decisions  are  not  res  adjudicata  in  other  proceedings  and 
specifically  are  not  res  adjudicata  in  the  present  matter  of 
fraud ;  and  there  is  no  appeal  from  its  action  nor  any  rem¬ 
edy  from  it  except  insofar  as  this  Court  may  act  From 
the  stage  of  the  case  when  the  fraud  of  Josserand  became 
evident,  Taylor  has  had  no  existing  right  to  proceed  in  the 
established  Federal  Courts,  until  the  present  suit 

11-a)  On  or  about  February  23,  1949,  plaintiff  Samuel 
Herbert  Taylor,  Jr.,  and  others,  filed  a  petition  in  the 
Patent  Office,  that  the  Commissioner  of  Patents  strike  the 
aforesaid  Josserand  application  Serial  No.  301,713  from  the 
files  of  the  Patent  Office  because  of  Josserand ’s  fraud  in 
connection  with  the  prosecution  of  his  application  Serial 
No.  301,713,  and  more  specifically  in  connection  with  the 
Interference  proceedings  and  the  Public  Use  Proceedings 
referred  to  in  foregoing  paragraphs  8  and  9.  On  or  about 
March  29,  1949,  the  Assistant  Commissioner  of  Patents 
advised  Josserand  of  the  petition  by  Taylor,  and  stated 
that  he  would  accept  any  brief  by  Josserand  in  response 
thereto  filed  by  May  31,  1949.  On  or  about  May  31,  1949 
Josserand  filed  a  response  to  the  petition,  which  did  not 
in  any  respect  deny  the  fraud,  but  only  contended  that  the 
Commissioner  lacked  jurisdiction  of  the  matter. 

11-b)  On  July  11,  1949  the  Commissioner  of  Patents 
held  that  the  aforesaid  petition  had  made  out 

“a  prima  facie  case  of  fraud  by  and/or  on  behalf  of 
applicant  Josserand  in  the  testimony  presented  in  In¬ 
terference  No.  78,008  and/or  in  the  public  use  proceed¬ 
ings  which  was  instituted  upon  termination  of  the  said 
interference.”; 

the  Commissioner’s  Order  of  July  11,  1949  concluded  with 
the  ruling: 

“For  the  reasons  above  stated,  notice  is  hereby  given 
that  the  above-entitled  applicaion  (Serial  No.  301,713) 
will  be  stricken  from  the  files  of  this  Office  unless  the 
applicant  shall,  on  or  before  September  6,  1949,  show 
good  and  sufficient  cause  why  such  action  should  not  be 
taken.” 
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11-c)  On  August  29, 1949  the  Commissioner  of  Patents 
entered  a  further  order  denying  Josserand’s  motion  to  sijLS- 
pend  further  consideration  of  the  Petition  to  Strike,  but 
granting  Josserand  an  extension  of  time,  to  expire  on  Oc¬ 
tober  17,  1949,  in  which  to  file  a  response  to  the  aforesaid 
Order  to  show  cause. 

I 

11-d)  On  information  and  belief,  no  such  response  has 
yet  been  filed  by  Josserand  to  the  Order  to  show  cause  why 
his  application  Serial  No.  301,713  should  not  be  stricken,  j 

11- e)  Profert  is  hereby  made  of  the  printed  Petition  to 
Strike  the  Josserand  application,  together  with  the  Com¬ 
missioner’s  Order  to  show  cause  dated  July  11,  1949, 
referred  to  hereinabove. 

i 

12- a)  Plaintiff,  Taylor,  in  his  application  Serial  No. 
225,682  involved  in  this  suit,  disclosed  subject-matter 
distinct  from  and  patentable  over 

the  count  of  the  aforesaid  interference  J 

I 

the  disclosure  of  Josserand’s  aforesaid  application 
Serial  No.  301,713  (however  fraudulent)  and 

the  publicly  used  1934  Galveston  theater  (even  assum¬ 
ing,  contrary  to  the  fact,  that  said  Galveston 
theater  embodied  the  invention  of  the  said  inter¬ 
ference  count). 

12-b)  After  the  aforesaid  interference,  Taylor  amended 
his  aforesaid  application  to  contain  the  following  claims 
10,  12-15  (quoted  in  paragraph  12-f  hereinbelow)  to  said 
distinct  subject-matter,  the  same  (claims  10,  12-15)  being 
now  involved  in  this  suit; — said  (hereinbelow  quoted) 
claims  12-15  each  being  more  limited  or  narrower  in 
scope  than  claims  9-12  quoted  in  paragraph  6-b  hereinabove, 
and  said  (hereinbelow  quoted)  claims  10,  12-15  each  being 
more  limited  or  narrower  in  scope  than  the  count  of  tjhe 
aforesaid  interference  78,008. 

12-c)  The  aforesaid  claims  10,  12-15  (quoted  herein¬ 
below  in  paragraph  12-f  hereof)  are  patentable  over  the 
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prior  patents  cited  in  paragraphs  6-a  and  12-g  hereof 
(regardless  of  whether  said  prior  patents  are  taken  singly 
or  together  or  in  any  combination  with  each  other). 

12-d)  The  aforesaid  claims  10,  12-15  (quoted  herein- 
below  in  paragraph  12-f  hereof)  have  not  been  rejected  (by 
the  Primary  Examiner  or)  by  the  Board  of  Appeals  on  said 
prior  patents  alone  (taken  either  singly  or  together  or  in 
any  combination  with  each  other),  but,  insofar  as  (the 
Examiner’s  or)  the  Boards  rejection  of  the  hereinbelow 
quoted  claims  10, 12-15  was  in  any  way  predicated  upon  any 
of  the  aforesaid  prior  patents  (cited  in  paragraphs  6-a  and 
12-g  hereof),  such  rejection  of  said  claims  10,  12-15  was 
based  upon  either  the  aforesaid  interference  count  or  upon 
the  disclosure  of  Jo sse rand’s  aforesaid  patent-application 
Serial  No.  301,713  or  upon  the  aforesaid  1934  Galveston 
theater,  in  view  of  one  or  more  of  the  aforesaid  prior 
patents. 

12-e)  The  decision  and  holding  of  the  Primary  Ex¬ 
aminer  referred  to  in  following  paragraph  12-g  and  the 
decision  of  the  Board  of  Appeals  referred  to  in  following 
paragraph  13-a,  are  each  such  that  in  the  absence  of  the 
aforesaid  Interference  78,008  and  in  the  absence  of  Jos- 
serand’s  aforesaid  application  Serial  No.  301,713  and  in  the 
absence  of  the  aforesaid  1934  Galveston  theater,  the  afore¬ 
said  claims  10, 12-15  (quoted  hereinbelow  in  paragraph  12-f 
hereof),  would  not  have  been  rejected  upon  the  aforesaid 
prior-art  patents  (cited  in  paragraphs  6-a  and  12-g  hereof) 
but  would  have  been  held  patentable  to  plaintiff,  Taylor, 
over  such  prior  patents. 

12-f)  The  aforesaid  claims  10,  12-15,  so  included  or 
formed  by  the  amendment  referred  to  in  foregoing  para¬ 
graph  12-b,  and  also  referred  to  in  foregoing  paragraphs 
12-c,  12-d  and  12-e,  and  now  involved  in  this  suit,  read  as 
follows : 

4  4 10.  In  a  drive-in  theater  an  inclined  car-aiming 
ramp  for  elevating  the  front  end  of  an  automobile,  a 
drive-way  merging  with  the  lower  portion  of  said  car- 
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aiming  ramp,  said  area  of  merger  being  generally  fiat 
in  order  to  provide  a  resting  place  for  the  rear  wheel 
of  a  parked  automobile,  and  an  oppositely  inclined 
drive-over  ramp  merging  with  the  higher  portion  pf 
said  parking  ramp  to  permit  a  parked  automobile  to 
leave  said  ramp  by  forward  movement,  and  a  second 
driveway  merging  with  said  inclined  drive-over  ramp. 

i 

“12.  In  a  drive-in  theater,  a  motion  picture  screen, 
a  series  of  inclined  arcuate  car-aiming  ramps  posi¬ 
tioned  generally  about  said  screen  as  a  center,  a  series 
of  arcuate  inclined  driveways  positioned  alternately 
between  said  inclined  car-aiming  ramps  and  merging 
at  their  lower  portions  into  the  lower  portions  of 
adjacent  car-aiming  ramps ; — there  being  such  a  drive¬ 
way  between  any  two  of  said  car-aiming  ramps ; — each 
of  said  inclined  driveways  being  formed  at  its  higher 
portion  into  an  inclined  drive-over  ramp  which  merges 
with  the  higher  portion  of  the  adjacent  car-aiming 
ramp,  whereby  each  of  said  driveways  serves  as  an 
entrance  driveway  for  one  adjacent  car-aiming  ramp 
and  as  an  exit  driveway  for  the  other  adjacent  car- 
aiming  ramp  by  means  of  said  drive-over  ramp. 

“13.  In  a  drive-in  theater  having  a  motion-picture 
screen,  a  plurality  of  successive  elongated  and  trans¬ 
versely  inclined  car-aiming  areas  spaced  one  behind, 
the  other  at  successively  greater  distances  from  the 
screen,  each  of  said  elongated  car-aiming  areas  con¬ 
stituting  a  row  of  inclined  car-aiming  ramps,  inclined 
in  the  direction  of  the  screen,  for  inclining  automobiles 
thereon  in  the  direction  of  the  screen  so  as  to  aim  said 
automobiles  at  said  screen  for  a  full  view  of  the  motion 
picture  projected  thereon  through  the  limits  of  frames 
of  the  front  windshields  of  the  automobiles,  a  driveway 
disposed  between  each  two  successive  rows  of  cai?- 
aiming  ramps  and  generally  paralleling  the  same,  with 
the  edge-zone  of  each  of  said  driveways  nearest  the 
screen  merging  with  the  rear  edge-zone  of  the  row 
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of  car-aiming  ramps  immediately  in  front  of  the  drive¬ 
way,  and  with  the  rear  edge-zone  of  each  of  said  drive¬ 
ways  connected  with  the  front  edge-zone  of  the  row 
of  car-aiming  ramps  immediately  rearwardly  thereof, 
through  a  connecting  surface  of  gradually  changing 
inclination  merging  into,  and  constituting  a  drive-over 
ramp  directly  connecting,  the  rear  edge-zone  of  said 
driveway  and  the  front  edge-zone  of  the  row  of  car- 
aiming  ramps  immediately  behind  it,  said  drive-over 
ramps  being  of  such  gradual  inclination  and  the  change 
of  direction  of  inclination  in  the  zone  where  the  drive- 
over  ramp  merges  with  the  row  of  car-aiming  ramps 
being  so  gradual  that  cars  may  leave  the  higher  front 
ends  of  each  of  said  inclined  car-aiming  ramps  in  a 
forward  direction,  over  a  drive-over  ramp,  directly 
onto  a  driveway,  with  full  clearance  for  the  bottom  and 
rear-end  of  the  automobile  throughout  the  traverse  of 
the  automobile  from  its  car-aiming  ramp  onto  the  drive¬ 
way  ahead. 

“14.  In  a  drive-in  theater  having  a  motion-picture 
screen,  a  plurality  of  successive  elongated  and  trans¬ 
versely  inclined  car-aiming  areas  spaced  one  behind 
the  other  at  successively  greater  distances  from  the 
screen,  each  of  said  elongated  car-aiming  areas  con¬ 
stituting  a  row  of  inclined  car-aiming  ramps,  inclined 
in  the  direction  of  the  screen,  for  inclining  automobiles 
thereon  in  the  direction  of  the  screen  so  as  to  aim  said 
automobiles  at  said  screen  for  a  full  view  of  the  motion- 

i 

picture  projected  thereon  through  the  front  windshields 
of  the  automobiles,  said  successive  elongated  car-aim¬ 
ing  areas  being  so  disposed  in  relation  to  the  median 
verticle  plane  intersecting  the  screen  at  a  right  angle, 
that  any  two  car-aiming  ramps  or  positions  or  an 
elongated  car-aiming  area  on  opposite  sides  of  said 
median  plane  and  spaced  equal  distances  from  said 
median  plane,  will  also  be  at  substantially  equal  dis¬ 
tances  from  the  screen,  a  plurality  of  inclined  drive- 
over  ramps  merging  with  the  higher  portions  of  said 
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rows  of  car-aiming  ramps,  and  a  plurality  of  driveways, 
each  of  said  driveways  merging  with  the  lower  portion 
of  one  of  said  drive-over  ramps  on  one  side  thereof  and 
with  the  lower  portions  of  one  of  said  rows  of  car- 
aiming  ramps  on  the  other  side  thereof,  said  drive- 
over  ramps  being  of  such  gradual  inclination  and  the 
change  of  direction  of  inclination  in  the  zone  where  the 
drive-over  ramps  emerge  with  the  high  portions  of  said 
rows  of  car-aiming  ramp  being  so  gradual  that  cars 
may  leave  said  inclined  car-aiming  ramps  in  a  forward 
direction,  over  a  drive-over  ramp,  with  full  clearance 
for  the  bottom  and  rear-end  of  the  automobile  through¬ 
out  the  traverse  of  the  automobile  from  its  car-aiming 
ramp  over  said  drive-over  ramp. 

“15.  A  drive-in  theater  having  a  motion-pictrire 
screen,  including  successive  arcuate  rows  of  inclined 
car-aiming  ramps  for  elevating  the  front  ends  of  rolws 
of  automobiles  thereon,  facing  the  screen,  so  as  to 
aim  said  automobiles  at  said  screen  for  giving  the  Oc¬ 
cupants  thereof  a  full  view  of  the  motion  picture  on 
said  screen  through  the  windshields  of  the  automobiles, 
a  driveway  merging  with  the  lower  portions  of  efjch 
of  said  rows  of  inclined  car-aiming  ramps,  and  an  Op¬ 
positely  inclined  drive-over  ramp  merging  with  tjhe 
high  front-ends  of  said  car-aiming  ramps  to  permit 
a  parked  automobile  to  leave  said  car-aiming  ramps  by 
forward  movement; — the  front  of  each  of  said  drive- 
over  ramps  being  contiguous  with  and  merging  into 
the  rear  of  one  of  the  aforesaid  driveway8.,, 

12-g)  On  October  22,  1947,  the  Primary  Examiner 
finally  rejected  said  claims  as  being  unpatentable  over  the 
count  of  the  interference  (awarded  to  Josserand  because 
of  his  fraud)  or  the  Galveston  theater  (despite  the  fact  that 
it  did  not  contain  the  subject  matter  at  issue  although  the 
Patent  Office  illegally  refused  to  consider  the  said  fact), 
or  unpatentable  over  the  same  count  and  public  use,  in 
view  of  the  following  patents: 
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Hollingshead,  Jr.  1,909,537  May  16, 1933 

Douthwaite  2,045,180  June  23, 1936 

Josserand  2,102,718  Dec.  21, 1937 

Specifically,  the  Examiner  held  claims  10,  13  and  15  un¬ 
patentable  over  the  count  of  the  interference  or  the  Gal¬ 
veston  theater  in  public  use,  and  held  claims  12  and  14  un¬ 
patentable  over  the  count  of  the  interference  or  the  Gal¬ 
veston  theater,  in  view  of  the  Hollingshead,  Douthwaite 
and  Josserand  patents. 

13-a)  Taylor  duly  appealed  to  the  Board  of  Appeals 
from  this  final  rejection.  The  record  on  appeal  included, 
inter  alia,  the  file  of  the  Taylor  application,  the  396-page 
printed  interference  record  and  thirty-six  (36)  documentary 
exhibits  introduced  in  the  interference,  and  the  public  use 
record  consisting  of  the  1226-page  printed  transcript  of  the 
testimony  taken  in  the  public  use  proceedings  and  eighty- 
four  (84)  documentary  exhibits  introduced  in  the  public  use 
proceedings.  Also,  a  brief  of  38  pages  was  filed.  The 
Board  handed  down  its  opinion  on  March  29,  1949  (only 
nineteen  days  after  the  argument)  affirming  the  Examiner’s 
rejection; — the  Board  completely  ignoring  the  fraud,  and 
erroneously  holding  Taylor  bound  by  the  public  use  de¬ 
cision  in  the  Josserand  application,  although  the  Patent 
Office  denied  to  Taylor  any  right  to  appear  in  the  public 
use  proceedings  beyond  the  stage  of  filing  a  brief  before 
the  Primary  Examiner.  The  Board  of  Appeals  stated  that 
“the  sole  question  to  be  decided  here  is  whether  the  claims 
on  appeal  are  patentable  over  that  claim  (i.e.,  the  count 
of  the  interference),  over  the  disclosure  of  (Josserand’s) 
application  or  over  the  (1934  Galveston)  theater  structure 
commonly  found  by  the  Court  (of  Customs  and  Patent  Ap¬ 
peals)  to  constitute  an  actual  reduction  to  practice  of  the 
invention  recited  in  the  count  of  Interference  No.  78,008  and 
by  the  Primary  Examiner  as  public  use  thereof.  These  are 
all  the  same  insofar  as  they  relate  to  the  question  before 
us  and  for  convenience  we  will  refer  to  the  Josserand  dis¬ 
closure  as  the  basic  art  prior  to  applicant”.  Thus,  the 
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Board  based  its  decision  upon  the  Josserand  application 
as  prior  art,  despite  the  fact  that  it  was  so  only  by  fraud. 
And  despite  the  fact  that  the  public  use  proceedings  demon¬ 
strated  the  fraud,  the  Board  refused  to  consider  this;  ajnd 
the  Board  refused  to  consider  the  merits  of  the  public  ijise 
decision  of  the  Primary  Examiner  although  the  Board  held 
Taylor  bound  thereby.  The  Board  erroneously  held  |he 
subject  matter  of  the  Interference  count  to  have  been  in 
public  use,  whereas  it  never  was  so  used  until  reduced 
to  practice  by  Taylor  within  two  years  of  his  application. 
The  Board  erroneously  held  the  claims  unpatentable  oVer 
the  Josserand  disclosure,  erroneously  disregarded  and  er¬ 
roneously  interpreted  limitations  in  the  claims,  and  er¬ 
roneously  combined  the  Josserand  disclosure  with  other 
patents,  and  erroneously  read  applicant’s  disclosure  into 
prior  art  against  Taylor’s  application.  At  the  hearing, 
the  Board  was  further  advised  of  the  Petition  theretofore 
filed  to  Strike  the  Josserand  application  from  the  files 
of  the  Patent  Office  because  of  fraud  (which  Petition  had 
then  not  yet  been  decided). 

The  Board  of  Appeals  disregarded  both  the  law  and 
the  facts  in  this  case. 

13-b)  Profert  of  all  pertinent  parts  of  the  record  be¬ 
fore  the  Board  of  Appeals  is  hereby  made. 

14)  Plaintiffs  further  state  that  the  inventions  defined 
by  the  aforesaid  claims  10  and  12  to  15,  inclusive,  quoted 
in  foregoing  paragraph  12-f  hereof  (as  well  as  the  claims 
originally  allowed  to  Taylor  in  his  aforesaid  application, 
as  quoted  in  foregoing  paragraph  6-b  hereof)  were  and  are 
patentable  to  Taylor,  and  that  Taylor  is  the  true,  original, 
first  and  sole  inventor  thereof  and  that  the  same  was  Oot 
known  or  used  by  others  nor  publicly  used  or  on  sale  in 
this  country  by  Taylor  or  by  Josserand  or  by  anyone  else 
prior  to  the  invention  thereof  by  Taylor  or  more  than  two 
years  prior  to  Taylor’s  application  for  patent  thereon,  that 
they  have  not  been  patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  country  before  his  in¬ 
vention  thereof,  or  discovery  thereof,  or  more  than  two 
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years  prior  to  the  filing  date  of  his  application,  and  have 
not  been  abandoned. 

15)  Defendant  Lawrence  C.  Kingsland,  Commissioner 
of  Patents,  has  refused  and  still  refuses  to  grant  Letters 
Patent  on  the  said  application  of  Samuel  Herbert  Taylor, 
Jr.,  Serial  No.  225,682  for  the  invention  defined  by  said 
claims  10, 12, 13,  14  and  15,  although  said  Samuel  Herbert 
Taylor,  Jr.  is  lawfully  entitled  thereto. 

16)  No  appeal  to  the  United  States  Court  of  Customs 
and  Patent  Appeals  has  been  taken  from  the  aforesaid  deci¬ 
sion  of  the  Board  of  Appeals  dated  March  29, 1949. 

Wherefore,  plaintiffs  bring  this  action  under  and  in 
accordance  with  the  provisions  of  the  statutes,  in  such  cases 
made  and  provided,  and  pray  for  the  following  relief : 

I)  That  this  Court  adjudge  and  decree  that  plaintiff, 
Samuel  Herbert  Taylor,  Jr.,  is  the  true,  original,  first  and 
sole  inventor  of  the  subject  matter  of  claims  10,  12,  13,  14 
and  15  of  aforesaid  application  Serial  No.  225,682  and  is 
entitled  to  receive  Letters  Patent  of  the  United  States  for 
his  said  invention. 

II)  That  this  Court  adjudge  and  decree  that,  neither 
the  disclosure  of  said  Josserand  application  Serial  No. 
301,713  nor  the  aforesaid  decision  of  the  U.  S.  Court  of 
Customs  and  Patent  Appeals  in  Interferene  No.  78,008,  nor 
the  1934  Galveston  drive-in  theater  constitutes  a  valid 
ground  for  rejecting  claims  10,  12,  13,  14  and  15  of  said 
application  Serial  No.  225,682. 

IH)  That  this  Court  adjudge  and  decree  that  the  prior 
patents  referred  to  in  foregoing  paragraph  13  neither  antic¬ 
ipate  the  invention  defined  in  claims  10,  12,  13,  14  and  15 
nor  render  said  invention  unpatentable  for  want  of  inven¬ 
tion,  alone  or  in  combination  with  the  count  of  Interference 
No.  78,008,  the  Josserand  disclosure,  or  the  Galveston 
theater. 

IV)  That  this  Court  authorize  the  Commissioner  of 
Patents  to  issue  Letters  Patent  of  the  United  States  includ- 
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ing  the  aforesaid  claims  10, 12, 13, 14  and  15  on  the  applica¬ 
tion  of  Samnel  Herbert  Taylor,  Jr. 

/s/  Samuel  Hebbebt  Taylob,  Jb.  j 
Pabk-In  Theatbes  Company 
by  /s/  V.  C.  Smith, 

a  general  partner 

/s/  Leonabd  L.  Kalish 
/&/  Albebt  H.  Kirchner 
913  Kass  Building 
711— 14th  Street,  N.  W. 

Washington  5,  D.  C. 

Attorneys  for  plaintiffs. 

Rogers  &  Ezell 
by  Edmund  C.  Rogers 
705  Olive  Street 
St.  Louis  1,  Mo. 

Counsel  for  plaintiffs. 


ANSWER  TO  THE  COMPLAINT. 

(Filed  October  19,  1949.) 

To  the  Honorable  the  Judges  of  the  United  States  District 

Court  for  the  District  of  Columbia. 

1-a.  The  defendant  admits  the  allegation  of  paragraph 
1-a  of  the  complaint. 

1-b,  1-c.  He  is  not  informed,  except  by  the  complaint  it¬ 
self,  as  to  the  allegations  of  paragraphs  1-b  and  1-c  of  the 
complaint 

2,  3.  He  admits  the  allegations  of  paragraphs  2  and  3 
of  the  complaint 

4.  He  denies  the  allegations  of  paragraph  4  of  the  com¬ 
plaint 

5.  He  denies  the  allegations  of  line  1  and  2  of  para¬ 
graph  5 ;  he  admits  the  remaining  allegations  of  that  para¬ 
graph. 
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6-a,  6-b,  6-c.  He  admits  the  allegations  of  paragraphs 
6-a,  6-b,  and  6-c  of  the  complaint 

7.  He  is  not  informed,  except  by  the  complaint  itself, 
as  to  the  allegations  of  paragraph  7  of  the  complaint 

8-a.  He  admits  the  declaration  of  Interference  No. 
78,008  as  alleged  in  paragraph  8-a  and  that  the  issue  of  the 
interference  was  as  stated  in  that  paragraph. 

8-b.  He  admits  the  allegations  of  paragraph  8-b  of  the 
complaint 

8-c.  He  admits  the  allegations  of  paragraph  8-c,  except 
the  allegation  of  fraud.  He  states  that  the  question  as  to 
whether  fraud  was  involved  in  the  testimony  by  and  on  be¬ 
half  of  Josserand  in  Interference  No.  78,008  and  in  the  sub¬ 
sequent  public  use  proceeding  is  now  under  investigation 
by  the  Patent  Office.  Accordingly,  he  is  unable  at  this  time 
to  admit  or  deny  the  allegation  of  fraud  contained  in  para¬ 
graph  8-c  and  similar  allegations  contained  in  other  para¬ 
graphs  of  the  complaint. 

8-d.  He  admits  the  allegation  of  paragraph  8-d  of  the 
complaint. 

8-e.  He  admits  the  allegations  of  paragraph  8-e,  except 
the  allegation  that  fraud  was  involved  in  Josserand ’s  testi¬ 
mony. 

8- f.  He  admits  the  allegation  of  paragraph  8-f  of  the 
complaint 

9- a,  9-b,  9-c,  9-d,  9-e.  He  admits  the  allegations  of  para¬ 
graphs  9-a  to  9-e,  inclusive,  of  the  complaint. 

9-f.  He  admits  that  the  testimony  on  behalf  of  Jos¬ 
serand  in  the  interference  and  the  public  use  proceeding 
was  substantially  to  the  effect  stated  in  paragraph  9-f.  He 
is  not  advised,  except  by  the  complaint  itself,  as  to  Jos¬ 
serand ’s  motives  or  as  to  whether  his  testimony  was  de¬ 
liberately  contradictory.  He  denies  the  allegations  con¬ 
tained  in  the  last  seven  lines  of  paragraph  9-f. 

9-g.  He  denies  the  allegation  contained  in  the  first  sen¬ 
tence  of  paragraph  9-g  and  admits  the  allegations  contained 
in  the  second  sentence  of  that  paragraph. 

9-h.  He  denies  that  the  Primary  Examiner  miscon¬ 
ceived  the  purpose  of  public  use  proceedings  or  illegally 
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applied  the  principles  relating  to  such  proceedings.  He  ad¬ 
mits  that  the  Primary  Examiner  held  that  a  bar  of  public 
use  existed  against  the  allowance  to  the  plaintiff  of  the 
claims  set  forth  in  his  application.  He  denies  that  the  Ex¬ 
aminer^  failure  to  consider  the  allegedly  fraudulent  char¬ 
acter  of  Josserand ’s  evidence  was  erroneous.  He  denies 
that  the  Examiner  refused  to  determine  what  was  actually 
in  use  in  the  Josserand  theatre  at  Galveston.  He  admits 
that  plaintiff  had  no  oral  hearing  in  the  public  use  proceed¬ 
ing  and  that  no  appeal  was  granted  to  the  plaintiff  from 
the  holding  of  public  use  by  the  Primary  Examiner.  He 
states,  however,  that  since  the  plaintiff  was  the  moving 
party  in  the  public  use  proceeding  he  could  not  in  any  Way 
have  had  an  appeal  from  a  holding  of  public  use.  He  denies 
that  the  petitioner  was  held  bound  by  the  result  of  the 
public  use  proceeding  without  ample  opportunity  to  express 
his  views  with  respect  to  public  use  and  to  have  such  views 
considered  by  the  Examiner  and  the  Board. 

9-i,  9-j.  He  admits  the  allegations  of  paragraphs  9-i 
and  9-j  of  the  complaint. 

9-k.  He  denies  that  the  holding  that  the  Josserand 
theatre  in  Galveston  embodied  the  invention  at  issue  in  the 
interference  was  contrary  to  the  evidence.  He  admits  tfie 
remaining  allegation  of  paragraph  9-k. 

10.  He  admits  the  filing  by  the  plaintiff  of  a  petition  for 
review  by  the  United  States  Court  of  Customs  and  Patent 
Appeals  and  that  the  Court  denied  such  petition.  He  denies 
that  the  conclusion  of  the  Court  was  in  anyway  erroneous. 
He  denies  the  allegations  that  the  decisions  of  the  United 
States  Court  of  Customs  and  Patent  Appeals  are  not  res 
judicata  in  other  proceedings  in  the  Patent  Office  or  that 
the  decision  of  the  Court  in  the  interference  is  not  res 
judicata  in  the  present  case.  He  admits  that  there  is  fio 
appeal  from  the  decision  of  that  Court.  Since  for  the  rea¬ 
sons  already  given  it  is  not  clear  that  Josserand  was  guilty 
of  fraud  nor  when  such  fraud,  if  any,  became  evident,  he  is 
unable  to  answer  the  allegations  of  the  final  sentence  pf 
paragraph  10.  He  states,  however,  that  the  plaintiff  had 
and  exercised  a  remedy  by  petition  to  the  United  States 
Court  of  Customs  and  Patent  Appeals  for  rehearing  after 
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the  completion  of  the  testimony  in  the  public  nse  pro¬ 
ceedings. 

11- a,  11-b,  11-c,  11-d,  11-e.  He  admits  the  allegations 
of  paragraphs  11-a  to  11-e,  inclusive,  of  the  complaint 

12- a.  He  denies  the  allegation  of  paragraph  12-a  of 
the  complaint. 

12-b.  He  admits  the  amendment  of  the  plaintiff’s  ap¬ 
plication  as  alleged  in  paragraph  12-b.  He  denies,  however, 
for  reasons  hereinafter  given,  that  the  claims  now  in  plain¬ 
tiff’s  application  or  any  of  them  are  patentable. 

12-c.  He  admits  that  the  claims  referred  to  in  para¬ 
graph  12-c  are  patentable  over  the  cited  prior  patents  alone ; 
he  states,  however,  that  such  claims  are  unpatentable  over 
those  patents  when  taken  in  combination  with  the  issue  of 
the  Interference  No.  78,008  or  with  the  subject  matter 
proved  to  have  been  in  public  use  at  Galveston  more  than 
two  years  prior  to  the  filing  of  the  plaintiff’s  application. 

12-d,  12-e.  He  admits  the  allegations  of  paragraphs 
12-d  and  12-e  of  the  complaint. 

12-f.  He  admits  the  allegations  of  paragraphs  12-f, 
except  that  in  line  12  of  claim  12 — car-aiming — should  be — 
car-parking — . 

12- g.  He  admits  the  allegations  of  paragraph  12-g, 
except  those  enclosed  in  parentheses.  The  latter  allega¬ 
tions  he  denies. 

13- a.  He  admits  that  the  plaintiff  appealed  to  the  Board 
of  Appeals  and  that  the  Board  decided  as  alleged  in  para¬ 
graph  13-a.  He  denies  that  the  Board  erroneously  held 
Taylor  bound  by  the  public  use  proceeding  in  the  Josserand 
application;  he  denies  that  the  plaintiff  did  not  have  suffi¬ 
cient  opportunity  to  appeal  in  the  public  use  proceedings. 
He  admits  that  the  Board  made  the  statement  quoted  in 
paragraph  13-a.  He  admits  that  the  Board  based  its  deci¬ 
sion  in  part  upon  the  Josserand  application  considered  as 
prior  art.  He  denies  that  the  Board  did  not  consider  the 
merits  of  the  public  use  decision  by  the  Primary  Examiner. 
He  denies  that  the  Board’s  holding  that  the  subject  matter 
of  the  interference  had  been  in  public  use  was  erroneous  or 
that  the  decision  of  the  Board  was  erroneous  in  any  of  the 
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other  respects  alleged  in  paragraph  13-a.  He  admits  that 
the  Board  was  advised  prior  to  its  decision  of  the  petition 
to  strike  the  Josserand  application  from  the  files.  He 
denies  that  the  Board  disregarded  either  the  law  or  the 
facts  in  this  case. 

13-b.  He  admits  the  allegation  of  paragraph  13-b  of 
the  complaint. 

14.  He  denies  the  allegations  of  paragraph  14  of  the 
complaint 

15.  He  admits  that  he  has  refused  and  still  refuses  to 
grant  to  the  plaintiff  a  patent  containing  any  of  the  claims 
referred  to  in  the  complaint.  He  denies  that  the  plaintiff  is 
lawfully  entitled  to  any  of  those  claims. 

16.  He  admits  the  allegations  of  paragraph  16  of  the 
complaint 

Further  Answering,  the  defendant  states  that  all  the 
claims  set  forth  in  the  complaint  are  unpatentable  to  the 
plaintiff  for  the  reason  that  their  subject  matter  is  res 
judicata  because  of  the  final  decision  adverse  to  the  plain¬ 
tiff  in  Interference  No.  78,008;  because  by  reason  of  such 
final  decision  the  Josserand  application  which  was  involved 
in  that  interference  has  become  in  effect  prior  art  insofar  as 
the  plaintiff  is  concerned ;  because  the  subject  matter  of  the 
claims  set  forth  in  the  complaint  is  unpatentable  in  view  of 
the  public  use  of  such  subject  matter  in  a  theatre  in  Galves¬ 
ton  more  than  two  years  prior  to  plaintiff’s  filing  date  ahd 
for  the  further  reasons  set  forth  in  the  statement  of  the 
Primary  Examiner  and  in  the  decision  of  the  Board  of  Ap¬ 
peals  in  the  plaintiff’s  application,  and  in  view  of  the  follow¬ 
ing  patents : 

Hollingshead,  Jr.  1,909,537  May  16,1933  j 

Douthwaite  2,045,180  June  23, 1936 

Josserand  2,102,718  Dec.  21, 1937 

Profert  of  copies  of  said  statement,  decision  and  references 
is  hereby  made. 

Respectfully  submitted, 

E.  L.  Reynolds, 

Solicitor ,  U.  S.  Patent  Office, 
Attorney  for  Defendant* 
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STIPULATION. 

(entered  into  on  February  6,  1951  and  filed  February 

21,  1951) 

It  is  stipulated  by  and  between  the  parties  to  this  ac¬ 
tion  through  their  respective  counsel  that  the  defendant 
waive  notice  of  the  taking  by  the  plaintiff  of  the  deposi¬ 
tions  of  Joseph  Townsend,  Richard  Townsend,  Ted  Town¬ 
send,  John  Harris,  William  Grace,  Mrs.  Curtis  Howard,  and 
possibly  others  relative  to  the  alleged  construction  of  an 
outdoor  theater  in  Galveston,  Texas  in  or  about  1934,  said 
testimony  to  be  taken  during  the  week  of  February  5th,  1951 
with  the  right  to  continue  the  same  during  the  following 
week.  This  stipulation  is  entered  into  by  counsel  for  de¬ 
fendant  without  waiver  of  the  right  to  object  to  such  testi¬ 
mony  as  may  be  taken  on  the  grounds  of  incompetence,  ir¬ 
relevance  or  immateriality. 

At, BERT  H.  Kirchnbb, 

Attorney  for  Plaintiff. 

E.  L.  Reynolds, 

Solicitor,  U.  S.  Patent 
Office, 

Attorney  for  Defendant. 


FINDINGS  OF  FACT. 

(filed  March  22,  1951) 


1.  This  is  an  action  under  R.  R.  4915  (U.S.C.,  title  35, 
sec.  63)  in  which  the  plaintiffs,  Samuel  Herbert  Taylor  Jr., 
and  Park-In  Theatres  Company,  and  W.  W.  Smith  and  V. 
C.  Smith,  its  general  partners,  sought  to  have  the  Court 
authorize  the  allowance  of  a  patent  containing  claims  10, 
12,  13,  14,  and  15  of  application  No.  225,682,  filed  by  the 
said  Taylor  for  patent  on  a  Drive-In  Theater. 

2.  The  parties  plaintiff  are  sufficient  and  there  is  no 
absence  of  any  indispensable  or  necessary  party  plaintiff. 

3.  The  disclosure  of  the  Taylor  application  includes  a 
drive-in  motion  picture  theater  in  which  the  cars  are  ar- 
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ranged  in  successive  arcuate  rows  in  front  of  the  screen 
and  are  parked  on  ramps  which  are  inclined  upwardly 
toward  the  screen,  so  that  the  occupants  of  the  cars  may 
have  a  full  view  thereof.  Driveways  are  provided,  running 
generally  parallel  to  the  parking  ramps,  there  being  one 
driveway  between  each  two  ramps.  The  lower  (rear)  edge 
of  each  ramp  merges  into  the  driveway  behind  it  while  the 
forward  (upper)  edge  of  each  ramp  is  rounded  so  that  a 
car  may  be  driven  over  it  onto  the  next  driveway.  By  this 
arrangement  the  cars  may  both  enter  and  leave  each  park¬ 
ing  area  by  a  forward  movement. 

4.  The  Taylor  application  here  involved  was  placed 
in  Interference  No.  78,008  with  application  No.  301,713  filed 
by  Louis  P.  Josserand  for  a  drive-in  theater,  on  the  follow¬ 
ing  count: 

In  a  drive-in  theater  a  plurality  of  inclined  parting 
ramps  for  elevating  the  front  ends  of  automobiles 
parked  in  said  theater,  a  plurality  of  inclined  drive- 
over  ramps  merging  with  the  higher  portions  of  said 
parking  ramps,  and  a  plurality  of  driveways,  each 
of  said  driveways  merging  with  the  lower  portion  of 
one  of  said  drive-over  ramps  on  one  side  thereof  and 
with  the  lower  portion  of  one  of  said  parking  ramps 
on  the  other  side  thereof. 

Priority  in  that  interference  was  awarded  to  Taylor  by 
the  Patent  Office  Board  of  Interference  Examiners  but,  on 
appeal,  the  Court  of  Customs  and  Patent  Appeals  reversed 
that  decision  and  awarded  priority  to  Josserand.  The 
award  to  Josserand  was  based  solely  on  a  holding  that  he 
had  caused  a  theater  to  be  built  at  Galveston,  Texas,  em¬ 
bodying  the  structure  defined  by  the  count  of  the  inter¬ 
ference  and  that  such  theater  was  completed  and  tested  as 
early  as  July  5, 1934,  and  was  thereafter  successfully  oper¬ 
ated  prior  to  July  25, 1934. 

5.  After  the  termination  of  Interference  No.  78,008, 
the  party  Taylor  filed  a  petition  for  the  institution  of  pub¬ 
lic  use  proceedings  against  the  Josserand  application,  on 
the  ground  that,  if  the  Galveston  theater  was  built  And 
operated  as  alleged,  it  constituted  a  public  use  of  the  in- 
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vention  in  issue  in  the  interference  more  than  two  years 
prior  to  the  filing  date  of  the  Josserand  application. 

6.  After  testimony  had  been  taken  in  the  public  use 
proceeding,  Taylor  applied  to  the  Conrt  of  Customs  and 
Patent  Appeals  for  a  reopening  of  the  interference  on  the 
ground  that  the  testimony  offered  in  the  public  use  pro¬ 
ceeding  showed  the  interference  testimony  to  be  fraudulent. 
The  Court  of  Customs  and  Patent  Appeals,  however,  re¬ 
fused  to  reopen  the  case. 

7.  The  Josserand  application  No.  301,713  which  was  in¬ 
volved  in  Interference  No.  78,008  discloses  a  drive-in  thea¬ 
ter  in  which  the  cars  are  arranged  in  successive  arcuate 
rows  in  front  of  a  screen  and  are  parked  on  ramps  which 
are  inclined  upwardly  toward  the  screen.  Driveways  are 
provided  running  generally  parallel  to  the  ramps  there 
being  two  ramps  between  each  pair  of  driveways.  The  for¬ 
ward  edge  of  each  ramp  is  rounded  so  that  a  car  may  be 
driven  over  it  onto  the  ramp  or  driveway  in  front  of  it. 

8.  The  patents  to  Douthwaite  No.  2,045,180  and  Hol- 
lingshead  No.  1,909,537  show  drive-in  theaters  in  which 
the  cars  are  parked  on  arcuate  ramps  sloping  upwardly 
toward  the  screen,  there  being  a  driveway  between  each 
two  ramps. 

9.  The  British  patent  to  Field  No.  264,325  shows  a 
storage  arrangement  for  automobiles  in  which  driveways  al¬ 
ternate  with  rows  of  automobiles  so  that  it  is  possible  to 
enter  and  leave  each  parking  space  by  forward  movement 
alone. 

10.  In  view  of  the  prior  patents  above  cited,  it  would 
not  require  invention  to  modify  the  theater  shown  by  the 
Josserand  application  by  placing  a  driveway  between  each 
pair  of  ramps. 

11.  The  exact  length,  proportioning  and  slope  of  the 
ramps  and  driveways  is  a  matter  of  engineering  design  and 
does  not  involve  invention. 

12.  In  view  of  the  subject  matter  in  issue  in  Inter¬ 
ference  No.  78,008  it  would  not  require  invention  to  modify 
the  ramps  of  the  Hollingshead  or  Douthwaite  theater  to 
permit  cars  to  be  driven  forwardly  over  them. 


Findings  of  Fact — Conclusions — Judgment  29 

13.  The  claims  set  forth  in  the  complaint  define  po 
invention  over  the  prior  art  which  includes  the  Josser  and 
application  No.  301,713. 

14.  The  claims  set  forth  in  the  complaint  are  unpatent¬ 
able  in  view  of  the  prior  art  which  includes  the  Josser  and 
application  No.  301,713. 

CONCLUSIONS  OF  LAW. 

1.  The  decision  of  the  Court  of  Customs  and  Patent 
Appeals  holding  Josserand  to  be  entitled  to  the  award  of 
priority  in  Interference  No.  78,008  is  res  judicata,  so  f4r. 
as  the  present  proceeding  is  concerned. 

2.  By  reason  of  the  decision  of  the  Court  of  Customs 
and  Patent  Appeals  in  Interference  No.  78,008  the  subject 
matter  in  issue  in  that  interference  and  the  disclosure  of 
Josserand  application  No.  301,713  are  prior  art  as  against 
the  plaintiffs  here. 

3.  The  plaintiffs  are  not  entitled  to  a  patent  contain¬ 
ing  any  of  the  claims  set  forth  in  the  Complaint 

4.  The  complaint  should  be  dismissed  as  to  all  the 
claims  involved. 

(s)  David  A.  Pine, 

Judge. 


JUDGMENT 

(filed  March  22,  1951) 

This  case  came  on  to  be  heard  at  this  term  and  there¬ 
upon,  upon  consideration  thereof,  it  is  this  21st  day  of 
March,  1951 

Adjudged  that  the  complaint  be  and  it  is  hereby  dis¬ 
missed  with  costs  against  the  plaintiffs. 

David  A.  Piste 

Judge. 
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NOTICE  OF  APPEAL 

(filed  May  19,  1951) 

Notice  is  hereby  given  that  Samuel  Herbert  Taylor, 
Jr.,  Park-In  Theatres  Company  and  W.  W.  Smith  and 
V.  C.  Smith,  the  plaintiffs  above  named,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  from  the  judgment  entered  in  this  action 
on  March  21, 1951. 

S/AlbBBT  H.  KffiCHNEB 

Attorney  for  Appellants 


Plaintiff- Appellants’  Statement  of  Points  under  Rule  75-d 

(filed  August  8,  1951) 

The  following  is  a  statement  of  points  on  which  plain¬ 
tiff-appellants  intend  to  rely  upon  their  appeal : 

1)  The  decision  of  the  Court  of  Customs  and  Patent 
Appeals  in  Interference  78,008,  awarding  priority  to  Jos- 
serand,  is  not  res  judicata  so  far  as  the  present  proceedings 
are  concerned. 

2)  The  decision  of  the  Court  of  Customs  and  Patent 
Appeals  in  Interference  78,008,  awarding  priority  to  Jos¬ 
serand,  is  not  res  judicata  so  far  as  the  present  proceedings 
are  concerned  in  view  of 

a)  Josserand’s  fraud  in  connection  with  applica¬ 
tion  Serial  No.  301,713, 

b)  Josserand’s  fraud  in  Interference  78,008, 

c)  Josserand’s  subsequent  repudiation  of  the  basis 
of  the  award  of  priority  to  him, 

d)  the  Commissioner’s  decision  of  July  11,  1949 
that  a  prima  facie  case  of  fraud  by  or  on  behalf  of 
Josserand  has  been  made  out. 

3)  Josserand  application  Serial  No.  301,713  is  not  a 
part  of  the  prior-art  in  relation  to  claims  10, 12, 13, 14  &  15 
of  Taylor  application  Serial  No.  225,682,  in  view  of 

a)  Josserand’s  fraud  in  connection  with  applica¬ 
tion  Serial  No.  301,713. 
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b)  Josserand’s  fraud  in  Interference  78,008, 

c)  Josserand’s  subsequent  repudiation  of  the  basis 
of  the  award  of  priority  to  him, 

d)  the  Commissioner’s  decision  of  July  11,  1949 
that  a  prima  facie  case  of  fraud  by  or  on  behalf  of 
Josser  and  has  been  made  out 

4)  The  subject  matter  in  issue  in  Interference  78,(K)8 
is  not  prior-art  in  relation  to  claims  10,  12,  13,  14  &  15  of 
Taylor  application  Serial  No.  225,682,  in  view  of 

a)  Josserand’s  fraud  in  connection  with  applica¬ 
tion  Serial  No.  301,713, 

b)  Josserand’s  fraud  in  Interference  78,008, 

c)  Josserand’s  subsequent  repudiation  of  the  basis 
of  the  award  of  priority  to  him, 

d)  the  Commissioner’s  decision  of  July  11,  1949 
that  a  prima  facie  case  of  fraud  by  or  on  behalf  of 
Josserand  has  been  made  out. 

5)  Upon  the  admissions  contained  in  the  Answer, 
claims  10,  12,  13,  14  &  15  of  Taylor  application  Serial  No. 

225.682  are  patentable  to  Taylor. 

6)  Upon  the  admissions  contained  in  the  Answer, 
claims  10,  12,  13,  14  &  15  of  Taylor  application  Serial  No. 

226.682  are  patentable  to  Taylor,  in  view  of 

a)  Josserand’s  fraud  in  connection  with  applica¬ 
tion  Serial  No.  301,713, 

b)  Josserand’s  fraud  in  Interference  78,008, 

c)  Josserand’s  subsequent  repudiation  of  the  basis 
of  the  award  of  priority  to  him, 

d)  the  Commissioner’s  decision  of  July  11,  1949 
that  a  prima  facie  case  of  fraud  by  or  on  behalf  of 
Josserand  has  been  made  out. 

7)  The  District  Court  should  have  inquired  into  the 
matter  of  fraud  in  connection  with  application  Serial  tfo. 
301,713  and  Interference  78,008,  and  should  have  made  a  de¬ 
termination  thereof. 

8)  The  District  Court  should  have  inquired  into  the 
matter  of  fraud  in  connection  with  application  Serial  No. 
301,713  and  Interference  78,008,  and  should  have  made  a 
determination  thereof,  in  view  of 
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a)  Josserand ’s  subsequent  repudiation  of  tide  basis 
of  the  award  of  priority  to  him. 

b)  the  Commissioner’s  decision  of  July  11,  1949 
that  a  prima  facie  case  of  fraud  by  or  on  behalf  of 
Josserand  has  been  made  out 

9)  The  District  Court  erred  in  failing  to  give  weight 
or  recognition  to,  and/or  not  deeming  itself  bound  by,  the 
judicial  admissions  (contained  in  the  Answer)  of  Jos¬ 
serand ’s  fraud  and  of  Josserand ’s  repudiation  of  his  in¬ 
terference-testimony  and  interference-position  and  of  the 
contradictions  between  Josserand ’s  testimony  and  position 
taken  in  Interference  No.  78,008  and  Josserand ’s  testimony 
and  position  taken  in  the  subsequent  Public  Use  Proceed¬ 
ings  instituted  against  Josserand ’s  application  Serial  No. 
301,713. 

10)  The  District  Court  erred  in  holding,  concluding  or 
deciding  that  the  decision  of  the  Court  of  Customs  and 
Patent  Appeals  in  Interference  78,008,  awarding  priority 
to  Josserand,  is  res  judicata,  so  far  as  the  present  proceed¬ 
ings  are  concerned. 

11)  The  District  Court  erred  in  according  Josserand 
application  Serial  No.  301,713  and/or  the  Count  of  Inter¬ 
ference  78,008  the  status  of  prior  art,  in  view  of 

a)  Josserand ’s  fraud  in  Interference  78,008, 

b)  the  Commissioner’s  prior  decision  of  July  11, 
1949  that  a  prima  facie  case  of  fraud  by  or  on  behalf 
of  Josserand  has  been  made  out, 

c)  Josserand’s  repudiation  of  the  basis  of  the 
award  of  priority  made  to  him  by  the  Court  of  Customs 
and  Patent  Appeals. 

12)  The  District  Court  erred  in  making  its  Finding  of 
Fact  No.  10,  and  in  so  holding  and  deciding. 

13)  The  District  Court  erred  in  making  its  Finding  of 
Fact  No.  11,  and  in  so  holding  and  deciding. 

14)  The  District  Court  erred  in  making  its  Finding  of 
Fact  No.  12,  and  in  so  holding  and  deciding. 

15)  The  District  Court  erred  in  making  its  Finding 
of  Fact  No.  13,  and  in  so  holding  and  deciding. 

16)  The  District  Court  erred  in  making  its  Finding  of 
Fact  No.  14,  and  in  so  holding  and  deciding. 
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17)  The  District  Court  erred  in  its  Conclusion  of  Law 
No.  1,  and  in  so  holding  and  deciding. 

18)  The  District  Court  erred  in  its  Conclusion  of  Lhw 
No.  2,  and  in  so  holding  and  deciding. 

19)  The  District  Court  erred  in  its  Conclusion  of  Law 
No.  3,  and  in  so  holding  and  deciding. 

20)  The  District  Court  erred  in  its  Conclusion  of  Lhw 
No.  4,  and  in  so  holding  and  deciding. 

21)  The  District  Court  erred  in  adjudging  that  the 
Complaint  be  dismissed. 

22)  The  District  Court  erred  in  dismissing  the  Com¬ 
plaint. 

23)  The  District  Court  erred  in  not  sustaining  the  Com¬ 
plaint. 

Leonard  L.  Kalish, 

attorney  for  plaintiff- 

appellants. 

_ 

Plaintiffs*  Exhibit  1-a:  Petition  forming  part  of  Taylor 

application  Ser.  No.  225,682,  filed  August  19,  1938 

Mail  Division  Aug  19  1939  U.  S.  Patent  Office 
To  the  Commissioner  of  Patents. 

Your  petitioner  Samuel  Herbert  Taylor,  Jr.,  a  Citizen 
of  the  United  States  of  America,  residing  at  Merchantville, 
in  the  County  of  Camden  and  State  of  New  Jersey,  whose 
post-office  address  is  3421  Norwood  Avenue,  Merchantville, 
New  Jersey,  prays  that  Letters  Patent  may  be  granted 
him  for  the  Improvements  in  Drive-In  Theaters,  set  forth 
in  the  annexed  Specification ;  and  he  hereby  appoints  Henry 
N.  Paul,  James  H.  Bell,  Henry  N.  Paul,  Jr.,  and  John  Hogg 
Austin,  composing  the  firm  of  Paul  &  Paul,  1815  Land  Title 
Building,  Broad  and  Chestnut  Streets,  Philadelphia,  Penn¬ 
sylvania,  his  attorneys,  with  power  of  substitution  and 
revocation,  giving  to  them  and  each  of  them  full  power  to 
prosecute  this  application ;  to  make  alterations  and  amend¬ 
ments  therein;  to  receive  the  patent;  and  to  transact  all 
business  in  the  Patent  Office  connected  therewith. 

Samuel  Herbert  Taylor  Jr. 
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Plaintiffs1  Exhibit  1-b:  specification  &  claims  of  Taylor’s 
application  Ser.  No.  225,682,  filed  August  19,  1938,  as 
amended  as  of  the  time  when  the  application  was  AL¬ 
LOWED  on  July  12, 1939,  and  also  as  of  the  time  when 
the  application  was  ALLOWED  the  second  time  on 
March  12,  1942 

Be  It  Known,  that  I,  Samuel  Herbert  Taylor,  Jr.,  a 
Citizen  of  the  United  States  of  America,  residing  at  Mer- 
chantville,  in  the  County  of  Camden  and  State  of  New 
Jersey,  have  invented  certain  new  and  useful  improve¬ 
ments  in  Drive-In  Theaters,  of  which  the  following  is  a 
specification,  reference  being  had  to  the  accompanying 
drawings. 

My  invention  relates  generally  to  outdoor  theaters, 
commonly  referred  to  as  drive-in  theaters.  In  this  type 
of  theater,  automobiles  may  be  driven  into  the  theater  and 
parked,  the  occupants  of  the  automobile  observing  the  per¬ 
formance  from  the  parked  automobile.  More  specifically, 
my  invention  is  directed  to  a  novel  construction  in  a  drive- 
in  theater  which  greatly  facilitates  the  ingress  and  egress 
of  automobiles. 

Drive-in  theaters  are  no  longer  new  but  in  their  present 
form,  the  automobiles  must  be  backed  into  the  parking 
stall  or  else  backed  out .  Take  for  example  the  drive-in 
theater  shown  in  the  U.  S.  patent  to  R.  M.  Hollingshead, 
Jr.,  issued  May  16,  1933,  No.  1,909,537.  In  this  form  of 
drive-in  theater,  the  automobile  is  parked  by  running  front¬ 
wards  into  its  stall ;  on  leaving  the  theater,  the  automobile 
must  be  backed  out  into  the  driveway.  In  the  U.  S.  patent 
to  L.  P.  Josserand,  issued  December  21, 1937,  No.  2,102,718, 
the  automobiles  are  parked  frontwards  and  backwards  from 
a  common  driveway.  If  the  automobile  is  backed  into  a 
stall,  it  may  leave  the  theater  without  backing  but  if  the 
automobile  enters  the  stall  frontwards,  backing  out  is 
necessary. 

In  practice,  the  fact  that  automobiles  must  be  backed 
in  a  crowded  drive-in  theater  means  that  much  more  space 
must  be  provided  for  the  maneuvering  of  the  automobiles 
in  the  hands  of  casual  and  not  too  attentive  drivers.  The 
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danger  of  collision  and  property  damage  is  greatly  in¬ 
creased  by  the  backing  operation.  Obviously,  it  is  im¬ 
portant  that  automobiles  not  have  difficulties  in  maneuver¬ 
ing  in  and  out  of  stalls  because  of  the  interference  with 
others  witnessing  the  performance.  If  all  maneuvering 
into  and  out  of  stalls  can  be  done  by  forward  motion,  auto¬ 
mobiles  may  be  handled  in  much  closer  quarters  than  in 
the  case  of  backing  movements. 

Therefore  one  of  the  main  objects  of  my  invention  is  to 
provide  a  construction  of  a  drive-in  theater  which  will 
avoid  backing  operations  by  the  automobiles  entering  and 
leaving  stalls.  Another  object  of  my  invention  is  to  reduce 
the  size  of  drive-in  theaters  without  thereby  reducing 
capacity,  and  consequently  bringing  the  parked  automobiles 
closer  to  the  screen.  Another  advantage  of  my  invention 
is  the  simplification  of  the  construction  and  the  reduction 
of  the  cost  of  a  drive-in  theater.  Still  further  advantages 
will  become  apparent  from  the  following  description  of  a 
specific  embodiment  of  my  invention,  reference  being  had 
to  the  accompanying  drawings. 

Fig.  I  of  the  drawings  shows  a  plan  view  of  a  drivejin 
theater  constructed  according  to  my  invention. 

Fig.  II  shows  a  sectional  view  taken  about  the  lines 
II-II  of  Fig.  I,  and  showing  automobiles  in  place. 

Fig.  ni  shows  an  enlarged  view  of  a  portion  A  of  the 
section  shown  in  Fig.  II,  showing  the  relation  of  the  parking 
ramps  to  the  driveways ;  and, 

Fig.  IV  shows  an  enlarged  view  of  a  portion  of  a 
drive-in  theater  embodying  a  modified  form  of  my  in¬ 
vention.  | 

In  describing  in  detail  the  specific  embodiment  of  my 
invention  shown  in  the  drawings,  I  shall  for  the  sake  of 
clarity  use  specific  terms,  but  I  do  not  thereby  wish  to 
limit  my  invention  by  that  terminology.  Therefore  I  intend 
each  specific  term  adopted  for  clarity  to  include  all  sub¬ 
stantial  equivalents  thereof  which  perform  the  same  func¬ 
tion  in  the  same  manner. 

My  invention  as  illustrated  in  the  drawings  resolves 
itself  into  a  series  of  laterally  inclined  driveways  1  sepa- 
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rated  by  a  series  of  laterally  inclined  parking  ramps  2 
placed  in  a  circular  relation  to  a  screen  3.  The  driveways 
1  and  ramps  2  merge  into  an  entrance  roadway  4  and  an 
exit  roadway  5.  The  general  form  of  the  plan  of  the 
theater,  as  shown  in  Fig.  I,  is  that  of  a  sector  of  a  circle 
having  its  center  in  the  vicinity  of  the  screen  3,  the  road¬ 
ways  4  and  5  forming  the  sides  of  the  sector  being  laid  out 
radially  to  merge  with  the  driveways  1  and  ramps  2  which 
comprise  arcs  of  circles  of  different  radii  but  having  a 
common  center  in  the  vicinity  of  the  screen  3.  The  screen 
3  may  be  of  any  of  the  usual  types  and  has  wings  6  to 
protect  the  observer  from  lights  behind  the  screen  3  such 
as  the  lights  of  incoming  automobiles.  The  wings  6  also 
aid  the  observers  in  focusing  their  attention  on  the  screen 
3  by  providing  a  suitable  framing  area  for  the  screen  3. 
The  lights  from  buildings,  signs  and  other  illuminations 
would  tend  to  distract  the  eye  and  impair  the  illusion  drawn 
from  the  screen  3  by  observers.  The  wing  6  on  the  exit 
side  of  the  theater  is  cut  away  to  allow  an  exit  from  the 
front  driveway  1  as  shown. 

The  driveways  1,  ramps  2  and  roadways  4  and  5  are 
constructed  according  to  the  usual  engineering  considera¬ 
tions  of  grading,  and  drainage  and  further  detail  on  this 
aspect  of  the  construction  is  omitted  for  clarity.  The  par¬ 
ticular  drainage  system  may  be  selected  according  to  engi¬ 
neering  choice.  I  have  found  that  constructing  the  whole 
theater  with  one  side  lower  than  the  other  provides  good 
drainage  in  the  usual  manner  of  the  art.  The  important 
thing  is  that  the  configuration  of  the  grading  into  drive¬ 
ways  1  and  ramps  2  conform  to  the  general  teaching  of  my 
invention. 

The  positioning  of  the  cars  at  the  proper  angle  in 
order  to  insure  proper  visibility  of  the  screen  3  to  the 
occupants  is  now  well  understood  in  this  art  and  is  re¬ 
ferred  to  in  the  above  mentioned  patents  and  need  not  be 
repeated  here.  In  the  illustrated  form  of  my  invention, 
the  forward  part  and  back  part  of  the  theater  are  slightly 
higher  than  the  central  part  of  the  theater.  This  aids  in 
establishing  the  proper  tilt  of  the  parked  cars  in  different 
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parts  of  the  theater,  the  cars  in  the  front  part  requiring 
more  tilt  than  those  in  the  back  part. 

I  will  now  turn  to  a  more  detailed  description  of  the 
construction  of  the  ramps  2  and  driveways  1,  the  essence 
of  my  invention.  It  has  been  found  that  a  ramp  2,  ten  feet 
wide,  coupled  with  a  driveway  1,  twenty-five  feet  wide, 
works  very  well.  Of  course,  these  dimensions  may  be 
varied  and  depend  to  a  considerable  extent  upon  the  gen¬ 
eral  type  of  automobile  to  be  accommodated.  It  has  also 
been  found  desirable  to  provide  a  small  two  or  three  feet 
wide  area  7  where  the  lower  edge  of  a  ramp  2  joins  the 
corresponding  lower  edge  of  the  adjacent  driveway  1. 
This  small  level  area  7  improves  the  general  drainage  of 
the  theater  and  provides  a  smooth  merger  of  driveway  1 
and  ramp  2  at  their  lower  edges.  The  upper  portion  of 
the  ramp  2  is  formed  on  an  arc  9  of  the  upper  portion  of 
a  circle  having  a  radius  of  about  thirty-five  feet  which 
merges  with  the  straight  portion  of  the  ramp  2  at  point  8. 
This  curve  9  is  continued  into  a  merger  with  the  adjacent 
driveway  1  to  form  what  may  be  termed  an  inclined  driye- 
over  ramp  connecting  the  parking  ramp  2  and  driveway  1. 
Thus  the  driveways  1  and  ramps  2  all  merge  easily  with 
each  other  and  make  it  possible  for  an  automobile  to  be 
driven  from  driveway  1  to  ramp  2  and  from  ramp  2  to 
driveway  1  throughout  the  length  of  the  theater  as  indi¬ 
cated  by  the  arrows  in  Fig.  I.  The  difference  in  altitude 
between  the  lower  edge  of  a  driveway  1  and  its  upper  edge 
averages  about  one  and  six-tenths  feet;  and  the  difference 
in  height  between  the  lower  edge  of  a  ramp  2  and  the 
upper  edge  averages  about  one  and  three-tenths  feet.  As 
explained  above,  the  precise  amount  of  incline  depends 
upon  the  requirements  of  the  angle  of  vision  which  to  some 
extent  varies  throughout  the  theater. 

Upon  positioning  the  vehicle  in  one  of  the  parking 
areas  on  ramps  2,  as  shown  in  Figs.  II  and  III,  the  center 
line  B  of  vision  leading  to  the  center  of  the  screen  3  is 
parallel  to  the  inclined  straight  lower  portion  of  the  ramp 
2.  This  enables  the  occupants  of  the  vehicle  to  view  the 
screen  3  in  its  entirety  over  the  top  of  the  engine  hood  and 
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also  over  the  tops  of  the  preceding  vehicles  while  the  occu¬ 
pants  are  seated  in  a  natural  position.  It  will  thus  be  seen 
that  occupants  in  the  rear  seat  of  the  vehicle  may  obtain  a 
full  view  of  the  screen. 

In  the  modified  form  of  my  invention  illustrated  in 
Fig.  IV,  the  driveways  1  are  separated  by  a  plurality  of 
ramps  arranged  in  series.  Each  parking  area  2 a  com¬ 
prises  a  number  of  surfaces  10  inclined  upwardly  and 
forwardly,  connected  by  an  oppositely  inclined  drive-over 
ramp  11.  The  forward  and  rear  edges  of  the  parking  area 
merge  smoothly  with  the  driveways  1  in  the  front  and  rear 
of  said  area.  Automobiles  may  move  forwardly  through 
the  parking  area  2a,  or,  if  blocked,  may  back  out  onto  the 
driveway  in  the  rear. 

It  will  be  seen  from  the  above  description  that  a  drive- 
in  theater  may  be  constructed  according  to  my  invention 
with  considerably  less  grading  difficulties  than  would  be 
encountered  in  the  construction  of  the  type  of  theaters  now 
known  to  the  art.  Automobiles  in  this  improved  type  of 
theater  may  be  driven  onto  the  ramps  by  forward  motion 
and  then  driven  off  the  ramps  by  forward  motion  as  shown 
by  the  arrows  in  Fig.  L  This  advantage  cuts  down  on  the 
space  requirements  and  at  the  same  time  reduces  the  pos¬ 
sibility  of  collisions  and  noisy  maneuvering  to  the  disad¬ 
vantage  of  others  enjoying  the  motion  picture  feature. 
Also  as  the  front  rows  of  the  theater  are  vacated  and  more 
desirable  positions  are  available,  the  cars  in  the  back  rows 
of  the  theater  may  easily  move  forward  if  they  so  desire. 
It  is  clear  that  the  construction  of  this  new  form  of  theater 
will  be  considerably  cheaper  and  easier  to  maintain  because 
of  the  lack  of  sharply  defined  inclined  surfaces  which  are 
subject  to  greater  erosion.  Thus  my  invention  provides  a 
simple  economic  form  of  construction  for  a  drive-in  theater 
which  at  the  same  time  provides  a  greatly  increased  effi¬ 
ciency  for  the  maneuvering  of  automobiles  therein. 

While  I  have  described  the  specific  form  of  invention 
illustrated  in  the  drawings,  it  will  be  obvious  to  one  skilled 
in  the  art  that  numerous  changes  and  modifications  may  be 
made  without  departing  from  the  spirit  of  my  invention 
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as  hereinafter  described  in  the  following  claims  of  novelty. 

Having  thns  described  my  invention,  I  claim: 

1.  In  a  drive-in  theater,  a  parking  area  for  automo¬ 
biles  comprising  one  or  more  inclined  parking  ramps,  a 
driveway  merging  into  the  forward  edge  of  said  parking 
area,  and  another  driveway  merging  into  the  rear  edge 
of  said  parking  area,  said  parking  area  and  its  merger 
with  said  driveways  being  so  formed  that  an  automobile 
can  move  onto  said  parking  area  by  one  driveway,  can 
move  forwardly  through  said  parking  area,  and  can  leave 
by  the  other  driveway. 

2.  In  a  drive-in  theater,  an  inclined  parking  ramp,j  a 
driveway  merging  into  the  lower  edge  of  said  ramp  and 
another  driveway  merging  into  the  upper  edge  of  said 
ramp,  said  merger  of  driveway  to  ramp  being  so  formed 
that  an  automobile  can  move  onto  said  ramp  by  one  drive¬ 
way  and  leave  by  the  other  driveway  without  backing. 

3.  In  a  drive-in  theater,  an  inclined  parking  ramp,  an 
inclined  driveway  merging  with  the  lower  edge  of  said 
inclined  ramp,  and  a  second  inclined  driveway  merging 
with  the  upper  edge  of  said  inclined  ramp  whereby  an 
automobile  may  be  driven  over  the  upper  edge  of  said 
ramp. 

4.  In  a  drive-in  theater,  a  plurality  of  inclined  park¬ 
ing  ramps,  a  plurality  of  inclined  driveways  merging  with 
said  ramps,  said  ramps  and  driveways  being  arranged  in 
alternate  rows,  each  said  driveway  merging  with  the  ad¬ 
jacent  ramps  to  provide  an  entrance  and  an  exit  driveway 
for  each  ramp. 

5.  In  a  drive-in  theater,  a  plurality  of  inclined  park¬ 
ing  ramps,  a  plurality  of  inclined  driveways  positioned 
alternately  between  said  ramps  and  merging  therewith, 
whereby  each  driveway  serves  as  an  entrance  driveway 
for  one  adjacent  ramp  and  an  exit  driveway  for  the  other 
adjustment  ramp,  an  entrance  road  and  an  exit  road  con¬ 
necting  the  ends  of  said  driveways. 

6.  In  a  drive-in  theater,  a  motion  picture  screen,  a 
series  of  arcuate  inclined  ramps  positioned  about  said 
screen  as  a  center,  a  series  of  arcuate  inclined  driveways 
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positioned  alternately  between  said  inclined  ramps  and 
merging  therewith,  whereby  each  driveway  serves  as  an 
entrance  driveway  for  one  adjacent  ramp  and  an  exit  drive¬ 
way  for  the  other  adjacent  ramp,  and  a  plurality  of  roads 
connecting  the  ends  of  the  driveways  at  the  sides  of  the 
theater. 

7.  The  invention  of  claim  3  characterized  further  by 
the  fact  that  the  merger  of  the  lower  edge  of  said  inclined 
ramp  with  said  first  mentioned  driveway  is  effected  by  a 
relatively  small  level  area  and  that  the  merger  of  the  upper 
edge  of  said  ramp  with  said  second  mentioned  driveway  is 
effected  by  a  circular  area  whereby  an  automobile  may  be 
driven  over  the  upper  edge  of  said  ramp. 

8.  In  a  drive-in  theater,  a  parking  area  for  automo¬ 
biles  comprising  a  plurality  of  inclined  parking  ramps 
arranged  in  series,  a  driveway  merging  into  the  lower  edge 
of  the  rear  ramp  of  said  series,  another  driveway  merging 
into  the  upper  edge  of  the  forward  ramp  of  said  series, 
said  ramps  being  so  formed  and  so  connected  with  said 
driveways  that  an  automobile  can  move  onto  said  rear 
ramp  by  one  driveway,  can  move  forwardly  through  the 
series  of  ramps,  and  can  leave  the  forward  ramp  by  the 
other  driveway. 


Plaintiffs’  Exhibit  1-c:  Taylor’s  Oath  dated  August  1, 
1938,  forming  part  of  his  Application  Ser.  No.  225,682, 
as  filed  on  August  19, 1938. 

State  op  Pennsylvania, 

County  op  Philadelphia, 

Samuel  Herbert  Taylor,  Jr.  the  above-named  peti¬ 
tioner,  being  duly  sworn,  deposes  and  says  that  he  is  a 
citizen  of  the  United  States  of  America,  residing  at  Mer- 
chantville,  in  the  County  of  Camden  and  State  of  New 
Jersey,  that  he  verily  believes  himself  to  be  the  original, 
first,  and  sole  inventor  of  the  Improvements  in  Drive-In 
Theaters,  described  and  claimed  in  the  annexed  specifica¬ 
tion  ;  that  he  does  not  know  and  does  not  believe  that  the 
same  were  ever  known  or  used  before  his  invention  or  dis- 
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covery  thereof;  or  patented,  or  described  in  any  printed 
publication  in  any  country,  before  his  invention  or  dis¬ 
covery  thereof,  or  more  than  two  years  prior  to  this  appli¬ 
cation  ;  or  in  public  use  or  on  sale  in  the  United  States  fk>r 
more  than  two  years  prior  to  this  application;  that  said 
invention  has  not  been  patented  in  any  country  foreign  to 
the  United  States  on  an  application  filed  by  him  or  lkis 
legal  representatives  or  assigns,  more  than  twelve  months 
prior  to  this  application;  and  that  no  application  for  pat¬ 
ent  on  said  invention  has  been  filed  by  him  or  his  legal 
representatives,  or  assigns,  in  any  country  foreign  to  the 
United  States. 

Samuel  Herbert  Taylor,  Jr. 

Sworn  to  and  subscribed  before 
me  this  1st  day  of  August,  1938. 

Samuel  J.  Taylor 

Notary  Public 
My  com.  expires  4/16/1939. 
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Plaintiffs’  Exhibit  1-d:  Two  sheets  of  Drawings  forming 
part  of  Taylor’s  Application  Ser.  No.  225,682,  filed 
August  19, 1938  SHEET  2 

being  also  Defendant’s  Exhibit  1-D 
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Plaintiffs*  Exhibit  1-e:  First  NOTICE  OF  ALLOWANCE 
issued  by  Commissioner  of  Patents  on  July  12, 1939,  in 
Taylor’s  application  Ser.  No.  225,682,  filed  August  19, 
1938,  advising  that  the  application  has  been  examined 
and  ALLOWED  with  4  claims. 

United  States  Patent  Office 
Div.  33  July  12,  1939 

Samuel  Herbert  Taylor,  Jr.: 

Your  Application  for  a  patent  for  an  Improvement  in 
Drive-In  Theaters  filed  Aug.  19,  1938  has  been  examined 
and  Allowed  with  4  claims. 

The  final  fee,  Thirty  Dollars,  With  $1  Additional 
for  each  claim  allowed  in  excess  of  20,  must  be  paid  not  later 
than  Six  Months  from  the  date  of  this  present  notice  jof 
allowance.  If  the  final  fee  be  not  paid  within  that  period, 
the  patent  will  be  withheld,  but  the  application  may  be 
renewed  within  one  year  after  the  date  of  the  original 
notice  with  a  renewal  fee  of  $30  and  $1  additional  for  each 
claim  in  excess  of  20. 

The  office  delivers  patents  upon  the  day  of  their  date, 
on  which  date  their  term  begins  to  run.  The  preparation 
of  the  patent  for  final  signing  and  sealing  will  require 
about  four  weeks,  and  such  work  will  not  be  begun  until 
after  payment  of  the  necessary  final  fee. 

When  the  final  fee  is  paid,  there  should  also  be  sept, 
Distinctly  and  Plainly  Written,  the  name  of  the  In¬ 
ventor,  Title  of  the  Invention,  and  Serial  Number  as 
Above  Given,  Date  of  Allowance  (which  is  the  date  of 
this  circular),  Date  of  Filing,  and,  if  assigned,  the  Names 
of  the  Assignees. 

If  it  is  desired  to  have  the  patent  issue  to  an  Assignee 
or  Assignees,  an  assignment  containing  a  Bequest  to  that 
effect,  together  with  the  Fee  for  recording  the  same,  must 
be  filed  in  this  office  on  or  before  the  date  of  payment  of 
the  final  fee. 

After  issue  of  the  patent,  uncertified  copies  of  the 
drawings  and  specifications  may  be  purchased  at  the  priqe 
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of  Ten  Cents  Each.  The  money  should  accompany  the 
order.  Postage  stamps  will  not  be  received. 

The  final  fee  will  Not  be  received  from  other  than  the 
applicant,  his  assignee  or  attorney,  or  a  party  in  interest 
as  shown  by  the  records  of  the  Patent  Office. 

Respectfully, 

Conway  P.  Coe 

Commissioner  of  Patents. 

Paul  &  Paul, 

1815  Land  Title  Bldg., 

Broad  &  Chestnut  Sts., 

Philadelphia,  Pa. 


Plaintiffs1  Exhibit  1-f:  Letter  of  January  15, 1940,  of  Chief 
Clerk  of  the  U.  S.  Patent  Office,  acknowledging  receipt 
on  January  10,  1940,  of  the  Final  Fee  and  advising 
that  such  Final  Fee  is  being  withheld  by  Patent  Office 
“pending  investigation  of  a  possible  Interference.* * 
United  States  Patent  Office 

January  15,  1940 

Messrs.  Paul  and  Paul, 

Philadelphia,  Pa. 

Gentlemen: 

On  January  10, 1940,  this  Office  received  thirty  dollars 
from  you  to  be  applied  as  the  final  fee  in  the  application  of 
Samuel  Herbert  Taylor,  Jr.,  Serial  No.  225682. 

The  application  of  the  fee  is  being,  temporarily,  with¬ 
held  pending  investigation  of  a  possible  interference.  As 
the  law  provides  that  a  Patent  must  issue  within  three 
months  of  the  date  of  payment  of  the  Final  Fee,  notice  of 
the  number  and  date  of  issue  of  the  Patent  will  be  given 
within  two  months  from  the  date  of  the  payment  of  the 
final  fee  unless  the  application  is  withdrawn  from  issue  in 
the  meantime. 

Sincerely  yours, 

J.  A.  Brearley, 

Chief  Clerk 
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Plaintiffs'  Exhibit  1-g:  Letter  of  February  3, 1940  of  Com¬ 
missioner  of  Patents,  in  Taylor's  application  Ser.  No. 
225)682,  filed  August  19,  1938,  advising  that  applica¬ 
tion  "has  been  withdrawn  from  the  issue  files  of  this 
office." 

United  States  Patent  Office 

Washington,  D.  C.,  February  3,  1940 
Samuel  Herbert  Taylor,  Jr. 

Sir: 

Your  application  for  patent  for  an  improvement  in 
Drive-In  Theaters,  serial  No.  225,682,  allowed  July  12, 1939, 
has  been  Withdbawn  from  the  Issue  Files  in  this  office. 
The  reasons  therefor  will  be  communicated  to  you  by  the 
Examiner. 

Until  a  new  notice  of  allowance  is  sent  you  the  final 
fee  will  not  be  required.  The  final  fee  will  be  refundedin 
due  course  of  business. 

Very  respectfully, 

Conway  P.  Coe 

Commissioner  of  Patent^. 

Paul  &  Paul, 

Philadelphia,  Pa. 


I 

Plaintiffs'  Exhibit  1-h:  Second  NOTICE  OF  ALLOW¬ 
ANCE  issued  by  Commissioner  of  Patents  on  March  12, 
1942,  in  Taylor's  application  Ser.  No.  225,682,  filed 
August  19, 1938,  advising  that  the  application  has  been 
examined  and  ALLOWED  with  4  claims. 

United  States  Patent  Office 

Mailed  Mar  12  1942 

S.  H.  Taylor,  Jr. 

Your  Application  for  a  patent  for  an  Improvement  ip. 
Drive-In  Theaters  filed  Aug.  19,  1938  has  been  examine^ 
and  Allowed  with  4  claims. 

The  final  fee,  Thibty  Dollars  ($30),  With  One  Dol¬ 
lar  ($1)  Additional  fob  Each  Claim  Allowed  in 
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of  20,  must  be  paid  not  later  than  6  Months  from  the  date 
of  this  present  notice  of  allowance.  If  the  final  fee  be  not 
paid  within  that  period,  the  patent  will  be  withheld;  See 
Revised  Statutes,  Section  4885  as  Amended  by  Act  op 
Conqbess  Approved  August  9,  1939. 

The  office  delivers  patents  upon  the  day  of  their  date, 
on  which  date  their  term  begins  to  run.  The  preparation 
of  the  patent  for  final  signing  and  sealing  will  require 
about  4  weeks,  and  such  work  will  not  be  begun  until  after 
payment  of  the  necessary  final  fee. 

When  the  final  fee  is  paid,  there  should  also  be  sent, 
Distinctly  and  Plainly  Written,  the  name  of  the  Inven¬ 
tor,  Title  op  the  Invention,  and  Serial  Number  as  Above 
Given,  Date  op  Allowance  (which  is  the  date  of  this  cir¬ 
cular),  Date  of  Filing,  and,  if  assigned,  the  Names  of  the 
Assignees. 

If  it  is  desired  to  have  the  patent  issue  to  an  Assignee 
or  Assignees,  an  assignment  containing  a  Request  to  that 
effect,  together  with  the  Fee  for  recording  the  same,  must 
be  filed  in  this  office  on  or  before  the  date  of  payment  of 
the  final  fee. 

After  issue  of  the  patent,  uncertified  copies  of  the 
drawings  and  specifications  may  be  purchased  at  the  price 
of  Ten  Cents  Each.  The  money  should  accompany  the 
order.  Postage  stamps  will  not  be  received. 

The  final  fee  will  Not  be  received  from  other  than  the 
applicant,  his  assignee  or  attorney,  or  a  party  in  interest 
as  shown  by  the  records  of  the  Patent  Office. 

Respectfully, 

Conway  P.  Coe 

Commissioner  of  Patents. 

This  Application  Cannot  be  Renewed 
Paul  &  Paul 
Philadelphia,  Pa. 
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Plaintiffs’  Exhibit  1-i:  letter  of  September  13,  1943,  of 
Commissioner  of  Patents,  in  Taylor’s  application  Ser. 
No.  225,682,  filed  August  19,  1938,  advising  that  this 
application  “allowed  March  12,  1942,  has  been  with¬ 
drawn  from  the  issue  files  of  this  office”  and  further 
advising  that  “  until  a  new  Notice  of  Allowance  is  sent 
you  the  Final  Fee  will  not  be  required.” 

United  States  Patent  Office 

Sept  13th,  1943 

Samuel  H.  Taylor,  Jr., 

Sir: 

Your  application  for  patent  for  an  improvement  in 
Drive-In  Theaters,  serial  No.  225682,  allowed  March  12, 
1942,  has  been  Withdrawn  from  the  Issue  Files  in  this 
office.  The  reasons  therefor  will  be  communicated  to  you 
by  the  Examiner. 

Until  a  new  notice  of  allowance  is  sent  you  the  final 
fee  will  not  be  required. 

Very  respectfully, 

Conway  P.  Coe 

Commissioner  of  Patents. 

Paul  &  Paul,  1815  Land  Title 
Philadelphia,  Pennsylvania 

Original  Mailed 
Sep  17  1943 

Plaintiffs’  Exhibit  1-j :  Letter  of  September  20, 1943,  of  Ex¬ 
aminer  in  U.  S.  Patent  Office,  advising  that  Taylor’s 
application  Ser.  No.  225,682,  filed  August  19, 1938,  has 
been  withdrawn  from  Issue  because  “there  is  pending 
before  the  Court  of  Customs  and  Patent  Appeals  an 
appeal  upon  the  interference  issue  decided  in  appli¬ 
cant’s  favor  in  this  office.” 

Div.  33  Boom  505  Paper  No.  18 

United  States  Patent  Office 
Please  find  below  a  communication  from  the  Examiner 
in  charge  of  this  application. 

Conway  P.  Cob 

Commissioner  of  Patents. 
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Applicant:  Samuel  Herbert  Taylor,  Jr. 
Ser.  No.  225,682 
Filed  August  19,  1938 
For  Drive-In  Theaters 

Paul  &  Paul, 

Philadelphia,  Pa. 

Mailed  Sep  20  1943 

Applicant  is  advised  that  the  instant  application,  has 
been  withdrawn  from  issue  because  of  the  fact  that  there 
is  pending  before  the  Court  of  Customs  and  Patent  Ap¬ 
peals  an  appeal  upon  the  interference  issue  decided  in 
applicant’s  favor  in  this  Office. 

Applicant’s  attention  is  called  to  the  revised  practice 
in  situations  of  this  nature  as  outlined  in  the  “Supplement 
to  the  Manual  of  Patent  Office  Procedure”,  by  Wolcott,  on 
page  26.  The  subject  matter  referred  to  is  indicated  as  a 
correction  to  page  160,  lines  1-13  of  the  eighth  edition  of 
said  manual. 

Applicant  should  call  the  case  up  for  action  upon  the 
rendering  of  a  decision  in  said  appeal. 

N.  E.  Roe 

Actg.  Examiner. 


Plaintiffs’  Exhibit  1-k:  Letter  of  February  11, 1944,  of  Ex¬ 
aminer  in  U.  S.  Patent  Office,  advising  that  in  Taylor’s 
Application  Ser.  No.  225,682,  filed  August  19,  1938, 
“Action  is  suspended  pending  flna.1  disposition  of  the 
question  of  public  use  arising  out  of  Interference  No. 
78,008.  Ex  parte  prosecution  of  this  case  will  he  re¬ 
sumed  by  the  Office  when  it  is  finally  determined 
whether  the  statutory  bar  of  prior  public  use  is  ap¬ 
plicable  against  the  instant  applicant.” 

Div.  33  Room  505  Paper  No.  20 

United  States  Patent  Office 
Please  find  below  a  communication  from  the  Examines 
in  charge  of  this  application. 

Conway  P.  Coe 

Commissioner  of  Patents . 
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Applicant:  Samuel  Herbert  Taylor,  Jr. 
Ser.  No.  225,682 
Filed  Aug.  19,  1938 
For  Dmve-In  Theatebs 
Patent  Office  Feb  11  1944  Mailed 
Leonard  L.  Kalish, 

Phila.  Pa. 

Action  is  suspended  pending  final  disposition  of  the 
question  of  public  use  arising  out  of  Interference  Ifo. 
78,008. 

Ex  parte  prosecution  of  this  case  will  be  resumed  by 
the  Office  when  it  is  finally  determined  whether  the  statu¬ 
tory  bar  of  prior  public  use  is  applicable  against  the  m- 
stant  applicant 


J.  S.  Hull 

Examiner. 

*■■■■  ■ 

Plaintiffs’  Exhibit  1-1:  Specification  and  Claims  of  Taiy- 
lor’s  Application  Ser.  No.  225,682,  Filed  August  19, 
1938,  as  amended  on  February  25, 1947,  on  April  1, 1947, 
and  on  October  15, 1947,  and  as  it  was  on  the  date  of  the 
Examiner’s  “Final  Rejection.” 

Be  It  Known,  that  I,  Samuel  Herbert  Taylor,  Jr.,!  a 
Citizen  of  the  United  States  of  America,  residing  at  Mer- 
chantville,  in  the  County  of  Camden  and  State  of  New 
Jersey,  have  invented  certain  new  and  useful  improvements 
in  Drive-In  Theaters,  of  which  the  following  is  a  specifica¬ 
tion,  reference  being  had  to  the  accompanying  drawings. 

My  invention  relates  generally  to  outdoor  motion  pic¬ 
ture  auto  theaters,  commonly  referred  to  as  drive-in  the¬ 
aters.  In  this  type  of  theater,  automobiles  are  driven  in|to 
the  theater  and  parked  on  car-tilting  or  car-aiming  ramps 
or  elements; — the  occupants  of  the  automobiles  observing 
the  motion-picture  performance  from  the  seats  of  the  so- 
parked  automobiles.  More  specifically,  my  invention  iis 
directed  to  a  novel  construction  in  a  drive-in  theater  which 
greatly  facilitates  the  ingress  and  egress  of  automobiles. 

In  the  drive-in  theaters  of  the  prior-art  patents  the 
automobiles  must  be  backed  onto  the  car-aiming  ramps  pr 
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else  backed  therefrom  when  leaving.  Thus,  for  example, 
in  the  drive-in  theater  shown  in  the  U.  S.  patent  No. 
1,909,537  to  R.  M.  Hollingshead,  Jr.,  issued  May  16,  1933, 
the  automobile  is  placed  in  its  picture-viewing  position  by 
running  frontwards  onto  the  car-aiming  ramp,  while  on 
leaving  the  theater,  the  automobile  must  be  backed  out  into 
the  driveway.  As  a  further  example,  in  the  drive-in  itheater 
of  U.  S.  patent  No.  2,102,718  to  L.  P.  Josserand,  issued 
December  21,  1937,  the  automobiles  are  placed  into  their 
picture-viewing  positions  on  the  car-aiming  ramps  by  mov¬ 
ing  them  frontwards  and  backwards,  respectively,  from  a 
common  driveway.  If  the  automobile  is  initially  backed 
into  its  picture-viewing  position  on  the  car-aiming  ramp  it 
may  leave  said  ramp  (and  hence  the  theater)  without  back¬ 
ing,  but  if  the  automobile  enters  its  picture-viewing  posi¬ 
tion  on  the  car-aiming  ramp  frontwards,  backing  out  there¬ 
from  is  necessary.  In  practice,  the  fact  that  automobiles 
must  be  backed  in  a  crowded  drive-in  theater  (either  onto 
or  from  the  car-aiming  ramps)  means  that  much  more  drive¬ 
way  space  must  be  provided  for  the  maneuvering  of  the 
automobiles  in  the  hands  of  inexperienced  casual  or  in¬ 
attentive  drivers.  The  danger  of  collision  and  property 
damage  is  greatly  increased  by  the  backing  operation.  It 
is  important  that  the  drivers  of  the  automobiles  not  have 
difficulties  in  maneuvering  into  and  out  of  picture-viewing 
positions  on  car-aiming  ramps  because  of  the  interference 
with  others  witnessing  the  performance.  If  all  maneuver¬ 
ing  into  and  out  of  picture-viewing  positions  on  car-aiming 
ramps  can  be  done  by  forward  motion,  automobiles  may  be 
safely  handled  in  much  closer  quarters  (namely,  with  nar¬ 
rower  driveways)  than  in  the  case  of  backing  movements. 

Therefore  one  of  the  objects  of  my  invention  is  to 
provide  a  drive-in  theater  construction  which  will  avoid 
backing  operations  by  the  automobiles  entering  and  leav¬ 
ing  picture  viewing  positions  on  car-aiming  ramps.  Another 
object  of  my  invention  is  to  reduce  the  size  of  drive-in 
theaters  without  thereby  reducing  capacity,  and  conse¬ 
quently  bringing  the  automobiles  closer  to  the  screen  in 
their  picture-viewing  positions  on  the  car-aiming  ramps. 
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Another  advantage  of  my  invention  is  the  simplification 
of  the  construction  and  the  reduction  of  the  cost  of  a  driye- 
in  theater.  Still  further  advantages  will  become  apparent 
from  the  following  description  of  a  specific  embodiment  of 
my  invention,  reference  being  had  to  the  accompanying 
drawings. 

Fig.  I  of  the  drawings  shows  a  plan  view  of  a  drive-in 
theater  constructed  according  to  my  invention. 

Fig.  II  shows  a  sectional  view  taken  about  the  lines 
n-n  of  Fig.  I,  and  showing  automobiles  in  approximately 
their  picture-viewing  positions  on  the  car-aiming  ramps. 

Fig.  m  shows  an  enlarged  view  of  a  portion  A  of  the 
section  shown  in  Fig.  II,  showing  the  relation  of  the  car¬ 
aiming  ramps  to  the  driveways. 

In  describing  in  detail  the  specific  embodiment  of  my 
invention  shown  in  the  drawings,  I  shall,  for  the  sake  hf 
clarity,  use  specific  terms,  but  I  do  not  thereby  wish  to 
limit  my  invention  by  that  terminology.  Therefore,  I  intend 
each  specific  term,  adopted  for  clarity,  to  include  all  sub¬ 
stantial  equivalents  thereof  within  the  scope  of  the  claims 
hereinafter  set  forth. 

My  invention,  as  illustrated  in  the  drawings,  includes 
a  series  of  inclined  driveways  1  separated  by  and  alternajt- 
ing  with  a  series  of  inclined  car-parking  and  car-aiming 
ramps  2,  placed  in  a  circular  relation  to  a  screen  3 ; — said 
alternating  driveways  and  car-aiming  ramps  being  inclined 
in  a  fore-and-aft  direction  in  relation  to  the  screen  and  in 
a  direction  transversely  of  their  respective  major  dimen¬ 
sions,  and  the  inclination  of  the  driveways  being  generally 
the  reverse  of  the  inclination  of  the  car-aiming  ramps.  Tfie 
driveways  1  and  car-aiming  ramps  2  merge  into  a  trans¬ 
verse  entrance  roadway  4  and  a  transverse  exit  roadway  5 
flanking  the  opposite  ends  of  said  driveways  and  car-aim¬ 
ing  ramps.  The  general  form  of  the  plan  of  the  drive-in 
theater,  as  shown  in  Fig.  I,  is  that  of  a  sector  of  a  circle 
having  its  center  in  the  vicinity  of  the  screen  3,  the  road¬ 
ways  4  and  5  forming  the  sides  of  the  sector  and  being 
disposed  generally  radially  of  and  merging  with  the  drivej- 
ways  1  and  car-aiming  ramps  2  which  generally  comprise 
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arcs  of  circles  of  different  radii  but  having  generally  a 
common  center  in  the  vicinity  of  the  screen  3.  Thus,  cars 
in  viewing  positions  on  the  same  car-aiming  area  but  on 
opposite  sides  of  and  equi-distantly  from  the  center-line  of 
the  theater,  will  be  substantially  the  same  distance  from 
the  screen; — or  cars  on  the  same  car-aiming  area,  on  op¬ 
posite  sides  of  and  equidistant  from  a  central  or  median 
vertical  plane  intersecting  the  center  of  the  screen  at  a 
right  angle  (or  forming  therewith  equal  angles)  will  be 
substantially  the  same  distance  from  the  screen.  The  screen 
3  may  be  of  any  of  the  usual  types  and  may  have  wings  6 
to  protect  the  observer  from  lights  behind  the  screen  3, 
such  as  the  lights  of  incoming  automobiles.  The  wings  6 
also  aid  the  observers  in  focusing  their  attention  on  the 
screen  3  by  providing  a  suitable  framing  area  for  the  screen 
3.  The  lights  from  buildings,  signs  and  other  illuminations 
would  tend  to  distract  the  eye  and  impair  the  illusion  drawn 
from  the  screen  3  by  observers.  The  wing  6  on  the  exit 
side  of  the  theater  is  cut  away  to  allow  an  exit  from  the 
front  driveway  1,  as  shown. 

The  driveways  1,  car-aiming  ramps  2  and  roadways  4 
and  5  are  constructed  according  to  the  usual  engineering 
considerations  of  grading,  and  drainage  and  further  detail 
on  this  aspect  of  the  construction  is  omitted  for  clarity. 
The  particular  drainage  system  may  be  selected  according 
to  engineering  choice.  I  have  found  that  constructing  the 
whole  drive-in  theater  with  one  side  slightly  lower  than 
the  other  provides  good  drainage.  The  important  thing  is 
that  the  configuration  of  the  grading  of  the  alternating 
driveways  1  and  car-aiming  ramps  2  generally  conform  to 
the  teaching  of  my  invention. 

The  positioning,  tilting  or  aiming  of  the  cars  at  the 
proper  angle  in  order  to  insure  proper  visibility  of  the 
screen  3  to  the  occupants  is  now  well  understood  in  this 
art  and  is  referred  to  in  the  above-mentioned  patents  and 
need  not  be  repeated  here  in  detail ; — it  being  sufficient  to 
say  that  each  car  or  automobile  must  be  tilted,  inclined  or 
aimed,  in  a  fore-and-aft  direction,  so  that  the  projected 
.  motion-picture  on  the  screen  will  be  framed  within  the  car- 


Specification  <&  Claims  of  Taylor } s  Application  55 

as  Finally  Rejected 

occupants ’  view  through  the  windshield  of  the  car  or  auto¬ 
mobile.  In  the  illustrated  form  of  my  invention,  the  for¬ 
ward  part  and  back  part  of  the  drive-in  theater  are  slightly 
higher  than  the  central  part  of  the  drive-in  theater.  This 
aids  in  establishing  the  proper  tilt,  inclination  or  aim  of 
the  cars  parked  in  their  picture-viewing  positions  in  dif¬ 
ferent  parts  of  the  drive-in  theater ; —  the  cars  in  the  front 
part  of  the  drive-in  theater  requiring  more  tilt  than  those 
in  the  back  part  of  the  drive-in  theater. 

I  will  now  turn  to  a  more  detailed  description  of  the 
construction  of  the  car-tilting  or  car-aiming  ramps  2  and 
driveways  1.  It  has  been  found  that  a  car-aiming  ramp  2, 
ten  feet  wide,  coupled  with  a  driveway  1,  twenty-five  feet 
wide,  works  very  well ; — the  widths  referred  to  here  beiug 
in  the  direction  aimed  at  the  screen,  or  in  a  direction  gen¬ 
erally  radial  in  respect  to  the  screen.  Of  course,  these 
dimensions  may  be  varied  and  depend  to  a  considerable 
extent  upon  the  general  type  of  automobile  to  be  accom¬ 
modated.  It  has  also  been  found  desirable  to  provide  a  small 
two  or  three  feet  wide  area  7  where  the  lower  edge-zone 
of  a  car-aiming  ramp  2  joins  the  corresponding  lower  edge 
of  the  adjacent  driveway  1  rearwardly  thereof.  This  small 
more-or-less  level  area  7  improves  the  general  drainage 
of  the  theater  and  provides  a  smooth  merger  of  driveway 
1  and  car-aiming  ramp  2  at  their  respective  lower  edges. 
The  upper  portion  of  the  car-aiming  ramp  2  is  formed  on 
an  arc  9  of  the  upper  portion  of  a  circle  having  a  radius 
of  about  thirty-five  feet  which  merges  with  the  straight 
portion  of  the  car-aiming  ramp  2  at  point  8.  This  curve  9 
is  continued  into  a  merger  with  the  adjacent  driveway  1  to 
form  what  may  be  termed  an  inclined  drive-over  ramp  con¬ 
necting  the  car-aiming  or  car-parking  ramp  2  and  drive¬ 
way  1.  Thus  the  driveways  1  and  car-aiming  ramps  2  all 
merge  easily  with  each  other  without  any  sharp  or  sudden 
or  extreme  reversals  in  the  directions  of  the  inclination  of 
driveway  and  car-aiming  ramps,  respectively,  in  their  mer¬ 
ger  zones,  and  make  it  possible  for  an  automobile  to  be 
driven  from  driveway  1  to  car-aiming  ramp  2  and  from 
car-aiming  ramp  2  to  driveway  1,  throughout  the  length  cJf 
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the  theater,  as  indicated  by  the  arrows  in  Pig.  I; — without 
danger  of  having  the  bottom  of  the  car  caught  on  the  high 
merger-zone  at  the  high  front-end  of  a  car-aiming  ramp, 
as  it  is  driven  forwardly  off  the  car-aiming  ramps  (over 
such  high  front-end)  and  without  danger  of  having  the 
rear  bumper  of  the  car  scape  or  strike  the  inclined  surface 
of  the  drive-over  ramp,  as  the  car  is  driven  forwardly  from 
the  high  front-end  of  one  car-aiming  ramp  onto  the  next 
car-aiming  ramp  in  front  of  it.  The  difference  in  altitude 
between  the  lower  edge  of  a  driveway  1  and  its  upper  edge 
may  average  about  one  and  six-tenths  feet;  and  the  differ¬ 
ence  in  height  between  the  lower  edge  of  a  car-aiming  ramp 
2  and  the  upper  edge  thereof  may  average  about  one  and 
three-tenths  feet.  As  explained  above,  the  precise  amount 
of  incline  depends  upon  the  requirements  of  the  angle  of 
vision  which  to  some  extent  varies  throughout  the  drive-in 
theater  and  is  dependent,  to  some  extent,  upon  the  height 
of  the  upper  and  lower  edges  of  the  windshield  in  relation 
to  the  seats  of  the  automobile  and  their  distance  forwardly 
of  the  seats  and  the  stature  of  the  occupant  of  the  seats 
and  upon  the  height  of  the  windshield  in  relation  to  the 
road-contact  plans  of  the  wheels  of  the  automobile. 

The  proportions  indicated  above  are  such  that  the 
drive-over  ramps  (including  the  areas  where  a  drive-over 
ramp  merges  with  the  row  of  car-aiming  ramps)  will  be  so 
gradual  that  cars  may  leave  the  higher  front-ends  of  the 
inclined  car-aiming  ramps  in  a  forward  direction,  over  a 
drive-over  ramp,  with  full  clearance  for  the  bottom  and 
rear  bumper  of  the  automobile,  throughout  the  traverse 
of  the  automobile  from  its  car-aiming  ramp  over  said 
drive-over  ramp. 

Upon  positioning  the  vehicle  in  one  of  the  rows  of 
car-aiming  ramps  (or  car-aiming  positions  formed  by  each 
elongated  car-aiming  ramp)  2,  as  shown  in  Figs.  II  and  HI, 
the  center  line  B  of  vision  leading  to  the  center  of  the 
screen  3  is  more  or  less  parallel  to  the  inclined  straight 
lower  portion  of  the  car-aiming  ramp  2.  This  enables  the 
occupants  of  the  vehicle  to  view  the  screen  3  in  its  entirety 
over  the  top  of  the  engine  hood  and  also  over  the  tops  of 


Specification  <S>  Claims  of  Taylor’s  Application  |57 
as  Finally  Rejected 

the  preceding  vehicles  while  the  occupants  are  seated  in  a 
natural  position.  It  will  thus  be  seen  that  occupants  in 
the  rear  seat  of  the  vehicle  may  obtain  a  full  view  of  tjhe 
screen  by  framing  the  projected  motion-picture  within  the 
limits  of  the  frame  of  the  windshield,  by  moving  the  car 
forward  or  backward  a  small  amount  to  aim  the  car  for 
such  picture  framing. 

It  will  be  seen  from  the  above  description  that  a  driye- 
in  theater  may  be  constructed  according  to  my  invention 
with  considerably  less  grading  difficulties  than  would  be 
encountered  in  the  construction  of  the  type  of  drive-in  the¬ 
aters  now  heretofore  known  to  the  art.  Automobiles  in 
this  improved  type  of  drive-in  theater  may  be  driven  oifto 
the  ramps  by  forward  motion  and  then  driven  off  the  car- 
aiming  ramps  by  forward  motion  as  shown  by  the  arrows;  in 
Fig.  I.  This  advantage  cuts  down  on  the  space  require¬ 
ments  and  at  the  same  time  reduces  the  possibility  of  col¬ 
lisions  and  noisy  maneuvering  to  the  disadvantage  of  others 
enjoying  the  motion-picture  feature.  Also  as  the  front 
rows  of  the  drive-in  theater  are  vacated  and  more  desirable 
positions  are  available,  the  cars  in  the  back  rows  of  car¬ 
aiming  ramps  of  the  drive-in  theater  may  easily  move 
forward  if  they  so  desire.  It  is  clear  that  the  construction 
of  this  new  form  of  drive-in  theater  will  be  considerably 
cheaper  and  easier  to  maintain  because  of  the  lack  of 
sharply  defined  inclined  surfaces  which  are  subject  !  to 
greater  erosion  and  wear.  Thus  my  invention  provide?  a 
simple  economic  form  of  construction  for  a  drive-in  the¬ 
ater  which  at  the  same  time  provides  a  greatly  increased 
efficiency  for  the  maneuvering  of  automobiles  therein. 

While  I  have  described  the  specific  form  of  invention 
illustrated  in  the  drawings,  it  will  be  obvious  to  one  skilled 
in  the  art  that  numerous  changes  and  modifications  may 
be  made  without  departing  from  the  spirit  of  my  invention 
as  hereinafter  described  in  the  following  claims  of  novelty. 

9.  A  drive-in  theater  having  a  motion  picture  screen, 
and  including  successive  arcuate  rows  of  inclined  car¬ 
aiming  ramps  for  elevating  the  front  ends  of  rows  of  auto¬ 
mobiles  thereon  facing  said  screen,  so  as  to  aim  said  auto- 
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mobiles  at  said  screen  for  giving  the  occupants  thereof  a 
full  view  of  the  motion  picture  on  said  screen  through  the 
windshields  of  the  automobiles,  a  driveway  merging  di¬ 
rectly  with  the  lower  portions  of  each  of  said  rows  of  in¬ 
clined  car-aiming  ramps,  and  a  drive-over  ramp  merging 
with  the  high  front-ends  of  each  of  said  car-aiming  ramps 
and  inclined  oppositely  in  relation  to  the  inclination  of  the 
car-aiming  ramps,  to  permit  a  parked  automobile  to  leave 
said  car-aiming  ramps  by  forward  movement; — the  front 
of  each  of  said  drive-over  ramps  being  contiguous  with  and 
merging  into  the  rear  of  one  of  the  aforesaid  driveways. 

10.  In  a  drive-in  theater  an  inclined  car-aiming  ramp 
for  elevating  the  front  end  of  an  automobile,  a  driveway 
merging  with  the  lower  portion  of  said  car-aiming  ramp, 
said  area  of  merger  being  generally  flat  in  order  to  pro¬ 
vide  a  resting  place  for  the  rear  wheel  of  a  parked  auto¬ 
mobile,  and  an  oppositely  inclined  drive-over  ramp  merg¬ 
ing  with  the  higher  portion  of  said  parking  ramp  to  permit 
a  parked  automobile  to  leave  said  ramp  by  forward  move¬ 
ment,  and  a  second  driveway  merging  with  said  inclined 
drive-over  ramp. 

12.  In  a  drive-in  theater,  a  motion  picture  screen,  a 
series  of  inclined  arcuate  car-aiming  ramps  positioned  gen¬ 
erally  about  said  screen  as  a  center,  a  series  of  arcuate  in¬ 
clined  driveways  positioned  alternately  between  said  in¬ 
clined  car-aiming  ramps  and  merging  at  their  lower  por¬ 
tions  into  the  lower  portions  of  adjacent  car-aiming  ramps ; 
— there  being  such  a  driveway  between  any  two  of  each  of 
said  inclined  driveways  being  formed  at  its  higher  portion 
into  an  inclined  drive-over  ramp  which  merges  with  the 
higher  portion  of  the  adjacent  car-aiming  ramp,  whereby 
each  of  said  driveways  serves  as  an  entrance  driveway  for 
one  adjacent  car-aiming  ramp  and  as  an  exit  driveway  for 
the  other  adjacent  car-aiming  ramp  by  means  of  said  drive- 
over  ramp. 

13.  In  a  drive-in  theater  having  a  motion-picture 
screen,  a  plurality  of  successive  elongated  and  transversely 
inclined  car-aiming  areas  spaced  one  behind  the  other  at 
successively  greater  distances  from  the  screen,  each  of  said 
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elongated  car-aiming  areas  constituting  a  row  of  inclined 
car-aiming  ramps,  inclined  in  the  direction  of  the  screen, 
for  inclining  automobiles  thereon  in  the  direction  of  the 
screen  so  as  to  aim  said  automobiles  at  said  screen  for  a 
full  view  of  the  motion-picture  projected  thereon  through 
the  limits  of  frames  of  the  front  windshields  of  the  auto¬ 
mobiles,  a  driveway  disposed  between  each  two  successive 
rows  of  car-aiming  ramps  and  generally  paralleling  the 
same,  with  the  edge-zone  of  each  of  said  driveways  nearest 
the  screen  merging  with  the  rear  edge-zone  of  the  row  of 
car-aiming  ramps  immediately  in  front  of  the  driveway, 
and  with  the  rear  edge-zone  of  each  of  said  driveways  con¬ 
nected  with  the  front  edge-zone  of  the  row  of  car-aiming 
ramps  immediately  rearwardly  thereof,  through  a  connect¬ 
ing  surface  of  gradually  changing  inclination  merging 
into,  and  constituting  a  drive-over  ramp  directly  connect¬ 
ing,  the  rear  edge-zone  of  said  driveway  and  the  front  edge- 
zone  of  the  row  of  car-aiming  ramps  immediately  behind 
it,  said  drive-over  ramps  being  of  such  gradual  inclination 
and  the  change  of  direction  of  inclination  in  the  zone  where 
the  drive-over  ramp  merges  with  the  row  of  car-aiming 
ramps  being  so  gradual  that  cars  may  leave  the  higher 
front  ends  of  each  of  said  inclined  car-aiming  ramps  in  a 
forward  direction,  over  a  drive-over  ramp,  directly  onto  a 
driveway,  with  full  clearance  for  the  bottom  and  rear-end 
of  the  automobile  throughout  the  traverse  of  the  automo¬ 
bile  from  its  car-aiming  ramp  onto  the  driveway  ahead. 

14.  In  a  drive-in  theater  having  a  motion-picture  screen, 
a  plurality  of  successive  elongated  and  transversly  inclined 
car-aiming  areas  spaced  one  behind  the  other  at  successively 
greater  distances  from  the  screen,  each  of  said  elongated 
car-aiming  areas  constituting  a  row  of  inclined  car-aiming 
ramps,  inclined  in  the  direction  of  the  screen,  for  inclining 
automobiles  thereon  in  the  direction  of  the  screen  so  as  ^o 
aim  said  automobiles  at  said  screen  for  a  full  view  of  the 
motion-picture  projected  thereon  through  the  front  wind¬ 
shields  of  the  automobiles,  said  successive  elongated  car- 
aiming  areas  being  so  disposed  in  relation  to  the  median 
vertical  plane  intersecting  the  screen  at  a  right  angle,  that 
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any  two  car-aiming  ramps  or  positions  or  an  elongated  car- 
aiming  area  on  opposite  sides  of  said  median  plane  and 
spaced  equal  distances  from  said  median  plane,  will  also  be 
at  substantially  equal  distances  from  the  screen,  a  plurality 
of  inclined  drive-over  ramps  merging  with  the  higher  por¬ 
tions  of  said  rows  of  car-aiming  ramps,  and  a  plurality  of 
driveways,  each  of  said  driveways  merging  with  the  lower 
portion  of  one  of  said  drive-over  ramps  on  one  side  thereof 
and  with  the  lower  portions  of  one  of  said  rows  of  car-aim¬ 
ing  ramps  on  the  other  side  thereof,  said  drive-over  ramps 
being  of  such  gradual  inclination  and  the  change  of  direc¬ 
tion  of  inclination  in  the  zone  where  the  drive-over  ramps 
merge  with  the  high  portions  of  said  rows  of  car-aiming 
ramp  being  so  gradual  that  cars  may  leave  said  inclined 
car-aiming  ramps  in  a  forward  direction,  over  a  drive-over 
ramp,  with  full  clearance  for  the  bottom  and  rear-end  of 
the  automobile  throughout  the  traverse  of  the  automobile 
from  its  car-aiming  ramp  over  said  drive-over  ramp. 

15.  A  drive-in  theater  having  a  motion-picture  screen, 
including  successive  arcuate  rows  of  inclined  car-aiming 
ramps  for  elevating  the  front  ends  of  rows  of  automobiles 
thereon,  facing  the  screen,  so  as  to  aim  said  automobiles  at 
said  screen  for  giving  the  occupants  thereof  a  full  view  of 
the  motion  picture  on  said  screen  through  the  windshields 
of  the  automobiles,  a  driveway  merging  with  the  lower  por¬ 
tions  of  each  of  said  rows  of  inclined  car-aiming  ramps, 
and  a  drive-over  ramp  merging  with  the  high  front-ends  of 
each  of  said  car-aiming  ramps  to  permit  a  parked  automo¬ 
bile  to  leave  said  car-aiming  ramps  by  forward  movement; 
— the  front  of  each  of  said  drive-over  ramps  being  con¬ 
tiguous  with  and  merging  into  the  rear  of  one  of  the  afore¬ 
said  driveways. 
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Plaintiffs’  Exhibit  1-m:  Letter  of  October  22, 1947  of  Ex¬ 
aminer  in  U.  S.  Patent  Office  finally  rejecting  Taylor’s 
Application  Ser.  No.  225,628,  filed  Angost  19,  1938. 

Div.  33  Room  5079  Paper  No.  26 

UNITED  STATES  PATENT  OFFICE 
Please  find  below  a  communication  from  the  EXAMINER 
in  charge  of  this  application. 

Caspeb  W.  Ooms 
Commissioner  of  Patents. 

Applicant :  Samuel  H.  Taylor,  Jr.  I 
Ser.  No.  225,682 
Filed  Aug.  19, 1938 
For  Drive  In  Theaters 

Leonard  L.  Kalish 
Philadelphia  10,  Pa. 

Mailed  Oct  22  1947 

In  response  to  amendment  filed  October  15,  1947. 

Claims  10  and  12-15  remain  in  the  application  and  are 
rejected  on  the  references  of  record  in  the  office  action  t>f 
April  17, 1947.  The  rejection  of  claim  9  applies  to  claim  15 
since  claim  8  was  rewritten  as  claim  15. 

Applicant  urges  in  the  first  paragraph  of  his  “Re¬ 
marks”  that 

I 

“  Josserand  should  not  be  used  as  a  reference  against 
any  claim  not  actually  readable  upon  the  interference 
count”. 

However  such  is  merely  a  conclusion  on  applicant’s  part 
for  which  he  offers  no  reason  and  obviously  there  is  none. 
This  rejection  is  made  final. 

Harvey  E.  Kauffman 

Examiner. 
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Plaintiffs*  Exhibit  1-n:  Taylor’s  Appeal  of  April  13,  1948 

to  the  Board  of  Appeals. 

Appeaxi  No.  16745 

Mail  Division  Ape  13 1948  U.  S.  Patent  Office 
In  the  United  States  Patent  Office 
In  re:  Application  of 
Samuel  Herbert  Taylor,  Jr. 

Serial  No.  225,682 
Filed  August  19, 1938 
For  Dbive-In  Theatres 

Division  33 
Boom  5079 

APPEAL 

Now  comes  applicant,  by  his  attorney,  and  appeals  to 
the  Board  of  Appeals  from  the  action  of  the  Primary  Exam¬ 
iner  dated  October  22,  1947  in  finally  rejecting  all  of  the 
claims  of  this  application,  namely  claims  10,  12,  13, 14  and 
15. 

The  grounds  of  appeal  are  as  follows : 

1)  The  Primary  Examiner  erred  in  rejecting  claims  10, 
13  and  15  “as  not  patentable  over  the  disclosure  of  the 
winning  party  to  Interference  No.  78,008.” 

2)  The  Primary  Examiner  erred  in  holding  that  “It 
would  not  be  invention  to  modify  the  theatre  of  Josserand 
so  as  to  provide  but  a  single  row  of  parking  ramp3  be¬ 
tween  adjacent  driveways.” 

3)  The  Primary  Examiner  erred  in  holding  that  “To 
use  the  one  row  structure  rather  than  that  with  the  two 
immediately  adjacent  rows  is  clearly  a  matter  of  choice.” 

4)  The  Primary  Examiner  erred  in  holding  that  “If  it 
were  decided  to  build  a  single  row  structure  as  claimed 
there  would  be  no  difficulty  in  the  way  nor  any  problem  to 
solve.” 

5)  The  Primary  Examiner  erred  in  holding  that 
“From  a  geometric  standpoint  the  change  over  might  be 
said  to  be  made  by  the  insertion  of  a  driveway  between 
the  two  adjacent  rows  of  parking  ramps.  All  of  the  drive¬ 
ways  (except  a  first  and  last  in  the  entire  series)  would  then 
have  a  similar  relation  to  parking  ramps  on  either  side.” 
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6)  The  Primary  Examiner  erred  in  holding  that  “No 
obvious  result  flows  from  the  provision  of  the  ‘flat’  area 
referred  to  in  claim  10,  line  4.” 

7)  The  Primary  Examiner  erred  in  holding  that  “The 
shapes  and  relations  of  elements  described  in  the  claims 
are  of  an  obvious  nature  and  invention  is  not  involved  in 
the  modification  defined.  The  4  inclination  *  referred  to  in 
claim  13,  line  22,  and  the  4 change’  in  line  23  are  not  set 
forth  definitely  but  in  terms  of  result  merely.” 

8)  The  Primary  Examiner  erred  in  rejecting  claims 
10,  13  and  15  “on  the  ground  of  prior  public  use  for  the 
reasons  set  forth  in  the  decision  with  respect  thereto  in 
Paper  No.  171  of  the  file  of  Interference  78,008.” 

9)  The  Primary  Examiner  erred  in  holding  that  “It 
would  not  be  invention  to  modify  the  structure  held  to  have 
been  in  prior  public  use  by  the  provision  of  driveways  be¬ 
tween  rows  of  parking  ramps  in  the  manner  above  de¬ 
scribed.” 

10)  The  Primary  Examiner  erred  in  rejecting  claims 

12  and  14  “on  each  of  the  grounds  above  set  forth  in  view 
of  each  of  Hollingshead,  Jr.  (1,909,537),  Josserand  (No. 
2,102,718)  and  Douthwaite  (2,045,180).”  | 

11)  The  Primary  Examiner  erred  in  holding  that  “The 
disposition  of  cars  in  concentric  rows  and  the  defined  ar¬ 
rangement  with  respect  to  a  median  vertical  plane  is  con¬ 
ventional  in  drive-in  theaters  and  shown  in  each  of  tl^e 
patents  to  Hollingshead,  Jr.,  Josserand  and  Douthwaite 
and  to  provide  for  such  a  disposition  and  such  an  arrange¬ 
ment  in  the  theatre  described  in  the  Josserand  application 
in  interference  and  the  theater  held  to  have  been  in  prior 
public  use  would  not  be  invention.” 

12)  The  Primary  Examiner  erred  in  holding  that 4  4  The 
reference  to  the  inclination  of  the  driveway  (claim  12,  line 
4)  does  not  import  patentability  into  the  claims.  It  is  ap 
obvious  result  of  the  provision  of  the  parking  and  drive 
over  ramps  as  will  be  apparent  from  a  consideration  of 
Figure  6  of  Hollingshead.  Applicant  has  removed  elements 
20  and  21  shown  therein  and  filled  in  the  space  immediately-  - 
below  reference  character  20.  The  obvious  result  would  be 
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to  produce  a  downward  and  forward  inclination  of  the  ! 
driveway  15  shown  in  the  figure.” 

13)  The  Primary  Examiner  erred  in  holding  that 
Claims  10,  12,  13,  14  and  15  “are  additionally  rejected  as 
anticipated  on  the  grounds  of  prior  public  use  for  the  rea¬ 
sons  set  forth  in  the  decision  with  respect  thereto  in  Paper  , 
No.  171  of  the  file  of  Interference  No.  78,008.” 

14)  The  Primary  Examiner  erred  in  using  Josserand 
as  a  reference  against  any  claim  not  actually  readable  upon 
the  interference  count  of  Interference  78,008. 

15)  The  Primary  Examiner  erred  in  rejecting  claims 
10,  12,  13,  14  and  15  for  the  reasons,  and  upon  the  refer¬ 
ences,  of  record. 

16)  The  Primary  Examiner  erred  in  not  allowing  each 

of  claims  10,  12,  13,  14  and  15. 

•  •  • 

Wherefore,  applicant  respectfully  prays  that  the  ac¬ 
tion  of  the  Primary  Examiner  be  reversed  and  set  aside  and 
that  each  of  claims  10,  12,  13,  14  and  15  be  deemed  allow¬ 
able. 

The  appeal  fee  of  $15.00  is  enclosed  herewith. 

Respectfully  submitted, 

Samuel  Herbert  Taylor,  Jr. 
by  Leonard  L.  Ejmjsh 

his  attorney 


Plaintiffs’  Exhibit  l-o: 

Examiner’s  Statement  of  July  1,  1948  to  Board  of  Appeals 
being  also  Defendant’s  Exhibit  1-E. 

Division  33  Room  5087  Matted  Jtjl  1 1948 

UNITED  STATES  PATENT  OFFICE 
In  re  application  of ; 

Samuel  H.  Taylor,  Jr. 

Serial  No.  225,682 
Filed  Aug.  19,  1938 
For:  Drive-In  Theaters 

Bepobe  the  Board  op  Appeals 
EXAMINER’S  STATEMENT 
This  is  an  appeal  from  the  final  rejection  of  all  the 
claims  (10  and  12  thru  15)  remaining  in  the  application. 


i 


Examiner's  Statement  of  July  1, 1948 


Claim  10.  In  a  drive-in  theater  an  inclined  car-aiming 
ramp  for  elevating  the  front  end  of  an  automobile,  a  drive¬ 
way  merging  with  the  lower  portion  of  said  car-aiming 
ramp,  said  area  of  merger  being  generally  flat  in  order  to 
provide  a  resting  place  for  the  rear  wheel  of  a  parked  auto¬ 
mobile,  and  an  oppositely  inclined  drive-over  ramp  merg¬ 
ing  with  the  higher  portion  of  said  parking  ramp  to  permit 
a  parked  automobile  to  leave  said  ramp  by  forward  move¬ 
ment,  and  a  second  driveway  merging  with  said  inclined 
drive-over  ramp. 

Claim  12.  In  a  drive-in  theater,  a  motion  picture  screen, 
a  series  of  inclined  arcuate  car-aiming  ramps  positioned 
generally  about  said  screen  as  a  center,  a  series  of  arcuate 
inclined  driveways  positioned  alternately  between  said  in¬ 
clined  car-aiming  ramps  and  merging  at  their  lower  por¬ 
tions  into  the  lower  portions  of  adjacent  car-aiming  ramps ; 
there  being  such  a  driveway  between  any  two  car-aiming 
ramps;  each  of  said  inclined  driveways  being  formed  at 
its  higher  portion  into  an  inclined  drive-over  ramp  which 
merges  with  the  higher  portion  of  the  adjacent  car-aiming 
parking  ramp,  whereby  each  of  said  driveways  serves  as 
an  entrance  driveway  for  one  adjacent  car-parking  ramp 
and  as  an  exit  driveway  for  the  other  adjacent  car-aiming 
ramp  by  means  of  said  drive-over  ramp. 

Claim  13.  In  a  drive-in  theatre  having  a  motion-picture 
screen,  a  plurality  of  successive  elongated  and  trans¬ 
versely  inclined  car-aiming  areas  spaced  one  behind  the 
other  at  successively  greater  distances  from  the  screen, 
each  of  said  elongated  car-aiming  areas  constituting  a  row 
of  inclined  car-aiming  ramps,  inclined  in  the  direction  of  the 
screen,  for  inclining  automobiles  thereon  in  the  direction 
of  the  screen  so  as  to  aim  said  automobiles  at  said  screen 
for  a  full  view  of  the  motion-picture  projected  thereon 
through  the  limits  of  frames  of  the  front  windshields  of  the 
automobiles,  a  driveway  disposed  between  each  two  suc¬ 
cessive  rows  of  car-aiming  ramps  and  generally  paralleling 
the  same,  with  the  edge-zone  of  each  of  said  driveways 
nearest  the  screen  merging  with  the  rear  edge-zone  of  the 
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row  of  car-aiming  ramps  immediately  in  front  of  the  drive¬ 
way,  and  with  the  rear  edge-zone  of  each  of  said  driveways 
connected  with  the  front  edge-zone  of  the  row  of  car-aiming 
ramps  immediately  rearwardly  thereof,  through  a  connect¬ 
ing  surface  of  gradually  changing  inclination  merging  into, 
and  constituting  a  drive-over  ramp  directly  connecting,  the 
rear  edge-zone  of  said  driveway  and  the  front  edge-zone  of 
the  row  of  car-aiming  ramps  immediately  behind  it,  said 
drive-over  ramps  being  of  such  gradual  inclination  and  the 
change  of  direction  of  inclination  in  the  zone  where  the 
drive-over  ramp  merges  with  the  row  of  car-aiming  ramps 
being  so  gradual  that  cars  may  leave  the  higher  front  ends 
of  each  of  said  inclined  car-aiming  ramps  in  a  forward  di¬ 
rection,  over  a  drive-over  ramp,  directly  onto  a  driveway, 
with  full  clearance  for  the  bottom  and  rear-end  of  the  auto¬ 
mobile  throughout  the  traverse  of  the  automobile  from  its 
car-aiming  ramp  onto  the  driveway  ahead. 

Claim  14.  In  a  drive-in  theatre  having  a  motion-picture 
screen,  a  plurality  of  successive  elongated  and  transversely 
inclined  car-aiming  areas  spaced  one  behind  the  other  at 
successively  greater  distances  from  the  screen,  each  of  said 
elongated  car-aiming  areas  constituting  a  row  of  inclined 
car-aiming  ramps,  inclined  in  the  direction  of  the  screen, 
for  inclining  automobiles  thereon  in  the  direction  of  the 
screen  so  as  to  aim  said  automobiles  at  said  screen  for  a 
full  view  of  the  motion-picture  projected  thereon  through 
the  front  windshields  of  the  automobiles,  said  successive 
elongated  car-aiming  areas  being  so  disposed  in  relation  to 
the  median  vertical  plane  intersecting  the  screen  at  a  right 
angle,  that  any  two  car-aiming  ramps  or  positions  or  an 
elongated  car-aiming  area  on  opposite  sides  of  said  median 
plane  and  spaced  equal  distances  from  said  median  plane, 
will  also  be  at  substantially  equal  distances  from  the  screen, 
a  plurality  of  inclined  drive-over  ramps  merging  with  the 
higher  portions  of  said  rows  of  car-aiming  ramps,  and  a 
plurality  of  driveways,  each  of  said  driveways  merging  with 
the  lower  portion  of  one  of  said  drive-over  ramps  on  one 
side  thereof  and  with  the  lower  portions  of  one  of  said  rows 
of  car-aiming  ramps  on  the  other  side  thereof,  said  drive- 
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over  ramps  being  of  such  gradual  inclination  and  the  change 
of  direction  of  inclination  in  the  zone  where  the  drive-over 
ramps  merge  with  the  high  portions  of  said  rows  of  car- 
aiming  ramp  being  so  gradual  that  cars  may  leave  said  in¬ 
clined  car-aiming  ramps  in  a  forward  direction,  over  a 
drive-over  ramp,  with  full  clearance  for  the  bottom  nnd 
rear-end  of  the  automobile  throughout  the  traverse  of  the 
automobile  from  its  car-aiming  ramp  over  said  drive-over 
ramp. 

Claim  15.  A  drive-in  theatre  having  a  motion-picture 
screen,  including  successive  arcuate  rows  of  inclined  car- 
aiming  ramps  for  elevating  the  front  ends  of  rows  of  auto¬ 
mobiles  thereon,  facing  the  screen,  so  as  to  aim  said  auto¬ 
mobiles  at  said  screen  for  giving  the  occupants  thereof  a 
full  view  of  the  motion  picture  on  said  screen  through  fhe 
windshields  of  the  automobiles,  a  driveway  merging  with 
the  lower  portions  of  each  of  said  rows  of  inclined  car- 
aiming  ramps,  and  an  oppositely  inclined  drive-over  ramp 
merging  with  the  high  front-ends  of  said  car-aiming  ramps 
to  permit  a  parked  automobile  to  leave  said  car-aiming 
ramps  by  forward  movement; — the  front  of  each  of  said 
drive-over  ramps  being  contiguous  with  and  merging  into 
the  rear  of  one  of  the  aforesaid  driveways. 

References  relied  upon: 

Hollingshead,  Jr.  1,909,537  May  16,  1933 

Douthwaite  2,045,180  June  23,  1936 

Josserand  2,102,718  Dec.  21,  1937  | 

Interference  Proceedings  No.  78,008 
The  alleged  invention  relates  to  a  so-called  “drive-in” 
theater  comprising  an  elevated  screen,  a  series  of  arcuate 
rows  of  inclined  car-aiming  or  parking  ramps  in  front  of 
said  screen  and  a  series  of  arcuate  inclined  drive-ways  posi¬ 
tioned  alternately  between  the  inclined  parking  ramps,  eath 
of  said  driveways  merging  with  the  lower  portion  of  one  of 
of  the  said  adjacent  parking  ramps  on  the  one  side  thereof 
and  with  the  higher  portion  of  the  other  adjacent  parking 
ramp  on  the  other  side. 

The  Hollingshead,  Jr.  patent,  Serial  No.  1,909,537,  dis¬ 
closes  a  “drive-in”  theater  comprising  an  elevated  screen, 
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a  series  of  arcuate  inclined  parking  areas  and  a  series  of 
drive-ways  positioned  alternately  between  the  parking 
areas.  The  front  side  of  the  parking  area  is  provided  with 
an  abutment  while  the  rear  side  thereof  merges  with  the 
driveway. 

The  Douthwaite  patent,  Serial  No.  2,045,180,  discloses 
a  “drive-in”  theater  arrangement  similar  to  that  disclosed 
by  the  Hollingshead  patent  including  a  sound  system  for 
the  benefit  of  its  patrons. 

The  Josserand  patent,  Serial  No.  2,102,718,  discloses 
a  “drive-in”  theater  comprising  an  elevated  screen,  a  series 
of  pairs  of  arcuate  rows  of  inclined  parking  ramps  in  front 
of  the  screen  and  a  series  of  arcuate  drive-ways  positioned 
alternately  between  the  pairs  of  rows  of  said  parking  ramps, 
each  drive-way  merging  with  the  parking  ramps  positioned 
adjacent  its  side.  However,  it  is  to  be  noted  that  the  in¬ 
clined  area  located  between  the  parking  areas  of  each  pair 
is  of  such  an  inclination  that  it  is  not  permissible  to  drive 
a  car  from  one  of  the  parking  areas  of  a  pair  to  the  adja¬ 
cent  parking  area  directly  in  front  of  it. 

Claims  10,  13  and  15  have  been  rejected  as  being  un¬ 
patentable  over  the  disclosure  of  the  winning  party  (Louis 
P.  Josserand — Application  Serial  No.  301,713)  to  Interfer¬ 
ence  No.  78008  on  the  ground  that  it  would  not  involve  in¬ 
vention  to  modify  the  theater  disclosed  by  Josserand  so 
as  to  provide  but  a  single  row  of  parking  ramps  between 
adjacent  drive-ways.  To  use  only  a  single  row  of  parking 
ramps  intermediate  the  drive-ways  instead  of  two  immedi¬ 
ate  adjacent  rows  in  a  theater  construction  in  view  of  the 
Josserand  disclosure  obviously  would  involve  but  a  ques¬ 
tion  of  choice  as  it  is  not  apparent  that  any  new  and  un¬ 
foreseen  results  would  be  obtained  by  such  a  change-over. 
The  limitations  “generally  flat”  in  claim  10,  line  4  and 
“gradual  inclination”  and  “change”  in  claim  13,  lines  22 
and  23,  respectively,  defined  in  terms  of  the  results  desired 
to  be  obtained,  do  not  materially  alter  the  theater  structure 
defined  over  the  like  structure  disclosed  by  the  Josserand 
application. 
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Claims  12  and  14  have  been  rejected  as  being  unpat¬ 
entable  over  the  disclosure  in  the  Josserand  application  in¬ 
volved  in  the  Interference  No.  78,008  in  view  of  each  of  the 
references  to  Hollingshead  Jr.,  Douthwaite  and  Josserand 
(No.  2,102,718).  The  disposition  of  cars  in  concentric  rbws 
(claims  12)  and  the  defined  arrangement  with  respect  to  the 
median  vertical  plane,  referred  to  in  claim  14,  is  conven¬ 
tional  in  “ drive-in’ ’  theaters  as  evidenced  by  the  above 
referred  to  references.  To,  therefore,  provide  for  such  a 
disposition  and  arrangement  in  the  theatre  described  in  the 
Josserand  application  would  hardly  call  for  the  exercise  of 
inventive  faculties.  j 

Claims  10, 13  and  15  have  been  further  rejected  as  be¬ 
ing  unpatentable  over  the  “drive-in”  theater  found  to  have 
been  in  public  use  in  the  Public  Use  Proceedings  in  In¬ 
terference  No.  78,008,  Examiner’s  Decision,  Paper  No.  171. 
To  modify  that  theater  construction  by  providing  drive¬ 
ways  alternately  between  a  series  of  single  rows  of  parking 
ramps  instead  of  between  a  series  of  pairs  of  parking  ramps 
is  considered  to  involve  but  a  question  of  engineering  skill. 

Claims  12  and  14  have  been  further  rejected  as  being 
unpatentable  over  the  findings  in  the  Public  Use  Proceed¬ 
ings  referred  to  above  in  view  of  the  patents  to  Hollings¬ 
head,  Jr.,  Douthwaite  and  Josserand  who,  as  stated  before, 
disclose  that  it  is  conventional  practice  to  dispose  cars  in 
“drive-in”  theaters  in  concentric  rows  and  arrange  them 
with  respect  to  a  median  vertical  plane.  To  apply  this 
arrangement  to  the  “drive-in”  theater  found  to  have  been 
in  public  use  appears,  at  the  most,  to  involve  but  a  ques¬ 
tion  of  the  skill  of  a  civil  engineer. 

Habvey  E.  Kauffman 
Examiner,  Division  $3. 
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Plaintiffs’  Exhibit  1-p: 

Decision  of  Board  of  Appeals  of  March  29, 1949 
being1  also  Defendant’s  Exhibit  1-F. 

Hearing:  March  10,  1949  Paper  No.  39 

Appeal  No.  16,745 

In  the  United  States  Patent  Office 
Befoee  the  Board  of  Appeals 
Ex  Parte  Samuel  Herbert  Taylor,  Jr. 
Application  for  Patent  filed  August  19, 1938,  Serial  No. 
225,682.  Drive-In  Theaters. 

Mr.  Leonard  L.  Kalish,  Mr.  Edmund  C.  Rogers  and 
Mr.  Estill  E.  Ezell  for  appellant 

Mailed,  March  29,  1949 

This  is  an  appeal  from  the  action  of  the  Primary  Ex¬ 
aminer  rejecting  claims  10,  12,  13,  14  and  15,  which  are 
all  of  the  claims  in  the  application. 

Claim  15  is  illustrative  and  reads  as  follows: 

15.  A  drive-in  theatre  having  a  motion-picture  screen, 
including  successive  arcuate  rows  of  inclined  car-aiming 
ramps  for  elevating  the  front  ends  of  rows  of  automo¬ 
biles  thereon,  facing  the  screen,  so  as  to  aim  said  automo¬ 
biles  at  said  screen  for  giving  the  occupants  thereof  a  full 
view  of  the  motion  picture  on  said  screen  through  the  wind¬ 
shields  of  the  automobiles,  a  driveway  merging  with  the 
lower  portions  of  each  of  said  rows  of  inclined  car-aiming 
ramps,  and  an  oppositely  inclined  drive-over  ramp  merging 
with  the  high  front-ends  of  said  car-aiming  ramps  to  permit 
a  parked  automobile  to  leave  said  car-aiming  ramps  by  for¬ 
ward  movement; — the  front  of  each  of  said  dnve-over 
ramps  being  contiguous  with  and  merging  into  the  rear  of 
one  of  the  aforesaid  driveways. 

References : 

Hollingshead,  Jr.  1,909,537  May  16,  1933 

Douthwaite  2,045,180  June  23,  1936 

Josserand  2,102,718  Dec.  21,  1937 

Interference  Proceedings  No.  78,008 
The  application  discloses  a  drive-in  theater,  one  modifi¬ 
cation  of  which  is  illustrated  in  Figs.  I,  II  and  HI.  Ramps  8 
are  provided  to  raise  the  front  ends  of  automobiles  parked 
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thereon  to  various  heights  to  facilitate  the  occupants’  view 
of  the  screen  3  without  interference  from  cars  parked  on 
ramps  nearer  the  screen.  These  ramps  are  termed  “Car- 
aiming”,  “car-parking”,  or  “parking”  ramps  in  the  claims 
and  are  arranged  in  rows  which  are  curved  on  a  generally 
circular  arc  with  the  screen  as  a  center.  Between  the  rows 
of  ramps  are  the  driveways  1.  In  this  modification  there 
is  a  drive-way  between  each  row  of  ramps.  The  upper  end 
of  each  parking  ramp  is  connected  by  a  sloping  portion  9 
with  a  driveway.  The  sloping  portion  is  termed  in  the 
claims  a  “drive-over  ramp”.  The  parking  and  drive-over 
ramps  are  connected  to  each  other  and  to  the  driveways  with 
merging  portions  so  that  a  car  may  be  driven  forwardly 
onto  the  parking  ramp  structure  from  a  driveway  at  its 
rear  and  may  be  driven  forwardly  off  the  ramp  to  the  drive¬ 
way  in  front  of  the  ramp  structure.  This  construction  per¬ 
mits  parking  of  the  car  on  its  ramp  and  departure  of  tfie 
car  therefrom  by  forward  movement  only  and  thus  avoids 
backing  of  the  car  at  any  time  with  the  attendant  obviohs 
advantages.  When  the  application  was  filed  it  also  dis¬ 
closed  a  modification  illustrated  in  Pig.  IV  in  which  two  car- 
aiming  ramps  are  located  between  each  two  driveways.  In 
this  modification  the  rear  car  of  the  two  must  back  off  to 
depart  if  the  front  ramp  is  occupied  by  a  car,  otherwise  it 
may  depart  by  driving  first  over  the  forward  car-aiming 
ramp  and  then  over  the  front  drive-over  ramp. 

The  claims  stand  rejected  as  unpatentable  over  the 
disclosure  of  application  301,713  of  the  party  Josserand  (>f 
interference  78,008  in  which  the  application  on  appeal  whs 
involved  and  as  unpatentable  over  the  public  use  of  the  in¬ 
vention  covered  by  the  count  of  that  interference,  found 
by  the  primary  Examiner  upon  petition  brought  by  appli¬ 
cant.  It  is  the  view  of  the  Primary  Examiner  that  it  would 
not  involve  invention  to  modify  the  Josserand  disclosure, 
or  the  invention  found  to  be  in  public  use,  as  recited  in  the 
claims  on  appeal  and  he  relies  on  the  cited  patents  in  sup¬ 
port  of  his  position. 

The  disclosure  of  the  Josserand  application  is  limited 
to  an  arrangement  in  which  two  parking  ramps  are  located 
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between  each  two  driveways,  which  is  like  the  modification 
disclosed  in  Fig.  IV  of  the  application.  The  claim  in  issue 
in  the  interference  however,  is  broad  enough  to  cover  both 
modifications. 

In  the  petition  for  public  use  proceedings  filed  Octo¬ 
ber  11, 1943  by  appellant,  it  is  stated  that  there  was  a  drive- 
in  theater  on  the  beach  at  Galveston  in  July  1934  and  that 
such  drive-in  theater  was  publicly  operated  for  profit  for 
approximately  two  to  three  weeks  during  the  month  of  July, 
1934.  Page  2,  paper  106,  interference  78,008.  Furthermore, 
in  the  petition  appellant  also  stated  that  if  the  theater  is 
to  be  deemed  Josserand ’s  reduction  to  practice,  in  July, 
1934,  of  the  invention-in-issue,  as  defined  by  the  interfer¬ 
ence  count,  as  held  in  the  opinion  of  the  United  States  Court 
of  Customs  and  Patent  Appeals  handed  down  July  6, 1943, 
then  such  “reduction  to  practice”  in  July,  1934,  is  a  public 
use  bar  to  the  patentability  of  the  interference  count  to  Jos- 
serand  in  his  application  Serial  No.  301,713  involved  in  this 
interference  (78,008). 

As  stated  by  appellant  and  as  is  obvious  from  the  rec¬ 
ord,  the  Court  held  said  theater  to  constitute  a  reduction  to 
practice  of  the  invention-in-issue.  Since  the  reduction  to 
practice  was  of  a  public  character,  as  admitted  by  appellant 
in  the  petition,  it  also  constituted  a  public  use  of  the  in¬ 
vention  which  was  the  issue  of  the  interference.  Since  it 
occurred  more  than  four  years  before  appellant  filed  his 
application,  it  constitutes  a  bar  to  a  claim  to  the  invention 
of  the  interference  issue  to  appellant  as  well  as  to  Jos¬ 
serand.  The  acts  found  to  be  a  reduction  to  practice  of  the 
invention  covered  by  the  count  of  the  interference  are  there¬ 
fore  the  basis  of  both  grounds  of  rejection  and  they  do 
not  add  anything  to  the  disclosure  of  the  Josserand  appli¬ 
cation  pertinent  to  the  claims  on  appeal.  The  two  grounds 
may  therefore  be  considered  together. 

The  decision  in  interference  78,008,  awarding  priority 
to  Josserand,  is  final  and  is  adverse  to  applicant  Jos¬ 
serand  v.  Taylor,  Jr.,  31  C.C.P.A.  709,  138  F.  2d  58  and 
Louis  P.  Josserand  v.  Samuel  Herbert  Taylor,  Jr.,  34 
C.C.P.A.  824,  159  F.  2d  249. 
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In  connection  with  the  claims  on  appeal,  appellant  notes 
that  claim  12  is  incorrectly  reproduced  in  the  Examinees 
Statement.  We  will  consider  this  claim  as  it  appears  in 
the  application  with  the  word  and  following  the  words 
“car-parking  ramp”.  We  further  note  that  “said  parking 
ramp”  in  claim  10,  “car-aiming  parking  ramp”,  claim  |12 
and  “car-parking  ramp”,  claim  12,  have  no  proper  ante¬ 
cedents. 

The  count  of  interference  78,008  reads  as  follows : 

1.  In  a  drive-in  theater  a  plurality  of  inclined  pack¬ 
ing  ramps  for  elevating  the  front  ends  of  automobiles 
parked  in  said  theater,  a  plurality  of  inclined  driVe- 


over  ramps  merging  with  the  higher  portions  of  said 
parking  ramps,  and  a  plurality  of  driveways,  each! of 
said  driveways  merging  with  the  lower  portion  of  one 
of  said  drive-over  ramps  on  one  side  thereof  and  with 
the  lower  portion  of  one  of  said  parking  ramps  on  the 
other  side  thereof. 

This  claim  reads  on  the  modification  illustrated  in  appli¬ 
cant’s  Fig.  HI  and  also  on  the  modification  illustrated  |  in 
Fig.  IV,  which  is  substantially  the  same  as  the  embodiment 


of  the  invention  disclosed  in  the  Josserand  application.  It 
defines  that  which  is  unpatentable  to  applicant  for  two  rea¬ 
sons  (1)  because  of  the  adverse  decision  in  Interference 
78,008  and  (2)  because  of  the  public  use  established  by  the 
testimony  in  that  interference  as  a  result  of  the  petition 
for  public  use  proceedings  brought  by  applicant.  The  sole 
question  to  be  decided  here  is  whether  the  claims  on  appeal 
are  patentable  over  that  claim,  over  the  disclosure  of  the 
application  or  over  the  theater  structure  commonly  found 
by  the  Court  to  constitute  an  actual  reduction  to  practice 
of  the  invention  recited  in  the  count  of  Interference  78,008 
and  by  the  Primary  Examiner  as  public  use  thereof.  These 
are  all  the  same  insofar  as  they  relate  to  the  question  before 
us  and  for  convenience  we  will  refer  to  the  Josserand  dis¬ 
closure  as  the  basic  art  prior  to  applicant. 

The  main  difference  between  the  claims  on  appeal  and 
the  Josserand  disclosure  is  that  the  claims  are  limited;  to 
an  arrangement  of  the  theater  in  which  each  parking  ramp 
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is  directly  connected  at  both  its  front  and  rear  with  a  drive¬ 
way  while  the  Josserand  application  discloses  double  rows 
of  parking  ramps  one  connected  to  the  other.  In  the  brief 
it  is  pointed  ont  that  this  is  a  traffic  control  feature  and  we 
are  of  the  opinion  that  no  invention  is  involved  in  merely 
omitting  one  of  the  pairs  of  parking  ramps  of  the  Josserand 
system,  but  instead  it  is  well  within  the  scope  of  knowledge 
of  the  ordinary  parking  lot  attendant  to  provide  for  parking 
cars  in  a  single  row  instead  of  in  a  doubled  row  to  attain 
the  very  obvious  advantage  of  avoiding  any  backing  in 
bringing  the  cars  into  the  parking  spaces  or  removing  them 
therefrom.  The  arrangement  of  cars  in  single  rows  is  dis¬ 
closed  in  the  Hollingshead,  Jr.  and  Douthwaite  patents  so 
that  it  is  clear  that  the  problems  relating  to  observation  of 
the  screen  from  cars  so  arranged  have  been  solved.  To 
permit  parking  without  backing,  it  is  only  necessary  to 
modify  the  Hollingshead,  Jr.  theater  by  removing  the  abut¬ 
ments  21  and  by  providing  instead  a  drive-over  ramp  of  the 
character  disclosed  in  the  Josserand  application  and  cov¬ 
ered  by  the  count  of  Interference  78,008.  As  stated  in 
In  re  Cole,  470  O.G.  725 ;  82  F.  2d  405,  in  order  to  warrant 
the  allowance  of  the  claims  before  us,  the  claims  must  be 
inventively  different  from  the  interference  count;  or,  in 
other  words,  the  specific  details  or  limitations  in  the  claims 
before  us  not  found  in  the  interference  count  must,  when 
combined  with  the  structure  embraced  in  the  count,  in¬ 
volve  invention  thereover.  We  do  not  find  the  claims  on 
appeal  inventively  different  from  the  Josserand  disclosure 
or  from  the  count  of  Interference  78,008. 

Some  of  the  claims  include  limitations  to  the  effect  that 
the  parking  ramp,  the  drive-over  ramp  and  the  driveways 
merge  with  gentle  curvatures  and  appellant  has  contended 
that  applicant  has  thereby  been  able  to  obtain  a  complete 
avoidance  of  the  problem  of  scraping  of  the  vehicles  as  they 
operate  in  the  drive  through  arrangement.  This  feature 
is  disclosed  in  the  Josserand  application  but  in  any  event 
we  are  of  the  opinion  that  it  is  not  inventive  since  no  at¬ 
tempt  would  be  made  by  the  most  ordinary  mechanic  to 
provide  a  parking  ramp  of  any  character  where  the  parts 
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merged  in  such  a  way  as  to  subject  the  cars  to  scraping. 
As  stated  in  appellant’s  brief  “no  engineer  or  draftsman 
would  have  the  slightest  difficulty  in  determining  whether 
the  average  modern  automobile  would  scrape  bottom  on  a 
given  contour  of  curvature  or  not”.  The  flat  area  of  merger 
of  the  parking  ramp  and  the  driveway  included  in  claim  10 
is  clearly  disclosed  in  the  Hollingshead,  Jr.  patent  and  is 
illustrated  in  Fig.  7.  The  Douthwaite  patent  discloses  llhe 
series  of  car-aiming  ramps  positioned  generally  about  the 
screen  1  as  a  center  as  recited  in  claim  12  for  example. 

We  have  carefully  reviewed  appellant’s  brief  and  are 
not  convinced  thereby  nor  by  the  contentions  made  at  the 
hearing  that  the  Primary  Examiner  erred  in  rejecting  the 
claims. 

The  action  of  the  Primary  Examiner  is  affirmed. 

In  event  of  appeal  attention  is  directed  to  In  re  Boyce, 
32  CCPA  718;  144  Fed.  2d  896;  1944  C.D.  609  ;  568  O.G. 
568;  63  USPW  80;  in  regard  to  specifically  including  in  the 
appeal  notice  all  grounds  of  rejection  in  the  Examiner ’s 
Statement  not  expressly  overruled  by  the  Board. 

Mr.  Edmund  C.  Rogers  and 
Mr.  Estill  E.  Ezell, 

705  Olive  Street, 

St.  Louis,  1,  Missouri 

H.  H.  Jacobs 
Examiner-in-Chief 

L.  P.  McCann 
Examiner-in-Chief 

G.  P.  Sakis 
Examiner-in-Chief 
Acting 

Josserand’s  Petition  forming  part  of  his  Application  Serial 
No.  301,713  filed  October  28,  1938,  for  Drive-In  Thea¬ 
tres  (being  parts  of  Plaintiffs’  Exhibit  2  and  of  De¬ 
fendant’s  Exhibit  3)  is  a  standard  form  of  PETITION, 
is  dated  October  24, 1939  and  is  signed  by  Josserand. 
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Josserand’s  Specification,  Claims  &  Oath  forming  parts  of 
his  application  Serial  No.  301,713  filed  October  28, 
1938,  for  Drive-In  Theatres; — being  Plaintiff’s  (Tay¬ 
lor’s)  Exhibits  74-b  to  74-k,  inclusive  (and  also  being 
parts  of  Plaintiffs’  Exhibit  2  and  of  Defendant’s  Ex¬ 
hibit  3).  [on  pages  76  to  85  hereof] 

Plaintiff’s  (Taylor’s)  Exhibit  74-b 

(being  also  page  1  of  Defendant's  Exhibit  3) 

The  invention  relates  to  an  improvement  in  drive  in 
theaters  where  the  vehicles  are  parked  on  a  surface  area  in 
an  arrangement  so  that  the  stage  or  screen  can  be  readily 
observed  from  each  vehicle. 

The  invention  relates  generally  to  that  disclosed  in  my 
prior  patent  2,102,718,  granted  December  21,  1937,  but  the 
present  invention  embodies  improvements  wherein  the 
parking  of  the  vehicles  is  facilitated  and  the  arrangement  so 
disposed  that  a  greater  number  of  vehicles  may  be  parked. 

It  is  one  of  the  objects  of  the  present  invention  to  ar¬ 
range  driving  and  parking  areas  in  a  drive  in  theater  on  a 
spiral  curve  radiating  from  a  screen  or  stage. 

Another  object  of  the  invention  is  to  facilitate  parking 
of  the  vehicles  in  a  drive  in  theater  by  arranging  the  drive¬ 
ways  so  that  the  entrance  end  is  a  greater  distance  from  the 
screen  than  the  exit  end  so  that  the  parking  areas  on  the 
right  hand  side  of  each  driveway  will  receive  a  vehicle 
which  is  driven  forwardly  therein  while  the  parking  areas 
on  the  left  hand  side  will  receive  vehicles  which  are  backed 
into  the  parking  area. 

Another  object  of  the  invention  is  to  arrange  the  drive¬ 
ways  of  a  drive  in  theater  with  parking  areas  on  each  side 
of  the  driveway  wherein  the  area  on  the  right  hand  side  of 
the  driveway  is  arranged  at  an  obtuse  angle  to  facilitate 
forward  parking,  while  the  driveway  on  the  left  hand  side 
is  arranged  at  an  acute  angle  so  as  to  facilitate  backing  of 
the  vehicle  into  the  parking  area. 

Another  object  is  to  provide  a  drive  in  theater  wherein 
the  vehicles  may  drive  forwardly  from  one  parking  row 
to  another  or  forwardly  from  one  series  of  areas  to  another. 
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(being  alao  page  2  of  Defendant's  Exhibit  3) 

Another  object  of  the  invention  is  to  provide  a  drive  in 
theater  with  parking  areas  all  of  which  are  on  radii  from 
the  center  of  the  screen. 

Another  object  of  the  invention  is  to  provide  a  drive  in 
theater  with  parking  areas  which  are  arranged  angularly 
with  respect  to  the  screen  or  stage  so  that  the  occupants 
may  view  the  entertainment  from  the  side  of  the  vehicle. 

Other  and  further  objects  of  the  invention  will  be 
readily  apparent  when  the  following  description  is  con¬ 
sidered  in  connection  with  the  accompanying  drawings 
wherein : 

Fig.  1  is  a  plan  view  of  a  drive  in  theater  illustrating 
the  spiral  arrangement  of  the  driveways  and  parking  areas 
relative  to  the  screen. 

Fig.  2  shows  a  modified  form  of  the  arrangement  where¬ 
in  the  parking  areas  are  disposed  to  permit  the  audience  to 
view  the  entertainment  from  the  side  of  the  vehicle. 

Fig.  3  is  a  vertical  section  thru  the  theater  illustrating 
the  lines  of  sight  from  the  vehicles  to  the  stage. 

Fig.  4  shows  an  enlarged  portion  of  Fig.  3  with  the  ve¬ 
hicles  in  the  parking  areas. 

The  theater  generally  is  illustrated  by  the  outline  2 
which  may  be  in  the  form  of  a  fence  or  other  enclosure  and 
the  entrance  to  the  theater  will  be  adjacent  the  point  3  while 
the  exit  will  be  on  the  opposite  corner  4. 
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Plaintiff’s  (Taylor's)  Exhibit  74-d 

(being  alio  page  3  of  Defendant’s  Exhibit  3) 

The  main  entrance  driveway  5  extends  along  the 
right  hand  side  of  the  theater  while  the  exit  driveway 
6  is  on  the  opposite  side.  The  screen  or  stage  8  is  arranged 
in  the  corner  9  of  the  theater  and  the  parking  areas  10  and 
driveways  11  are  alternately  arranged  in  spirally  curved 
position  in  front  of  the  screen  8.  It  should  be  particularly 
noted  that  the  entrance  end  12  of  each  of  the  driveways  11 
is  spaced  from  the  stage  8  a  greater  distance  than  is  the 
exist  end  of  13  of  each  driveway.  The  driveway  is  therefore 
arranged  on  an  irregular  curve  when  the  screen  8  is  con¬ 
sidered  as  a  focal  point  and  the  irregular  curve  substan¬ 
tially  follows  a  spiral. 

This  irregularly  curved  arrangement  of  the  drive  and 
parking  areas  has  been  provided  so  that  vehicles  entering 
the  driveways  may  be  more  readily  parked  because  of  the 
fact  that  the  right  hand  row  of  parking  areas  such  as  15 
are  inclined  at  an  obtuse  angle  with  respect  to  the  driveway 
11.  In  this  manner  the  vehicle  may  be  readily  moved  into 
the  parking  position  by  driving  forwardly  thereinto ;  where¬ 
as  if  the  parking  area  were  perpendicular  to  the  driveway 
an  exceptionally  sharp  turn  would  have  to  be  made  unless 
the  driveways  were  of  excessive  width  where  the  parking 
area  is  at  an  angle.  The  width  of  the  driveway  may  be 
materially  reduced. 
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The  rows  of  parking  areas  at  16  on  the  left  hand  side 
of  the  driveway  11  are  arranged  at  an  acute  angle  with 
respect  to  the  driveway  so  that  the  vehicles  may  be  backed 
into  these  parking  areas  very  readily.  The  arrows  20  in¬ 
dicate  the  path  of  travel  of  the  vehicles  in  the  driveway^. 
It  seems  obvious  that  loud  speakers  or  other  sound  equip¬ 
ment  may  be  suitably  positioned  at  the  forward  and  the 
backward  areas,  and  may  be  upon  a  suitable  support  pr 
buried  in  the  surface  so  as  not  to  interfere  with  the  parking 
of  the  cars.  By  this  arrangement  of  parking  areas  on 
each  side  of  the  driveways  the  capacity  of  the  theater  is 
materially  increased  and  in  view  of  the  fact  that  the  drive¬ 
ways  are  of  less  width  permits  a  greater  number  of  cars 
to  be  parked  closely  adjacent  the  screen  8. 

Figs.  3  and  4  show  the  contour  of  the  surface  25  upon 
which  the  driveways  and  the  parking  areas  have  been  ar¬ 
ranged  and  indicates  that  the  parking  areas  16  will  be  in¬ 
clined  downwardly  from  the  rear  or  left  hand  side  of  the 
driveways  11  whereas  the  parking  areas  15  will  be  inclined 
upwardly  from  the  right  hand  side  of  the  driveways  11. 
This  arrangement,  however,  depends  upon  the  elevation  off 
the  driveway  and  the  object  of  such  inclination  is  to  obtain 
an  unobstructed  line  of  sight  to  the  stage.  The  lines  27 
indicate  the  line  of  sight  from  the  various  vehicles  28  to 
the  screen  8. 
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Particular  attention  is  directed  to  the  configuration  of 
the  contour  or  terrance  between  the  adjacent  parking  areas. 
It  will  be  observed  that  this  area  is  rounded  or  curved  at 
30  and  the  rearward  portion  of  the  parking  area  16  is  also 
curved  at  31  so  as  to  provide  a  surface  over  which  the 
vehicles  might  be  driven  if  a  patron  desired  to  move  from 
the  parking  area  15  into  the  parking  area  16.  In  this  man¬ 
ner  any  backing  of  the  vehicles  into  the  parking  area  16 
could  be  avoided  if  desired. 

As  an  instance  of  operation  if  a  patron  drove  into  one 
of  the  driveways  on  the  left  hand  side  and  observed  that  one 
of  the  parking  areas  16  to  the  rear  of  the  next  succeeding 
driveway  was  empty,  he  could  then  drive  entirely  across  the 
parking  area  15,  over  the  knoll  30,  the  depression  31  and 
park  in  the  area  16.  If  thereafter  he  saw  a  more  advan¬ 
tageous  area  in  the  next  forward  tier  or  series,  he  could 
drive  on  across  the  next  driveway  and  into  the  area  15  or  16 
as  he  might  desire.  Also  if  a  car  in  an  area  16  moved  out, 
the  patron  in  the  area  15  behind  him  would  then  move  for¬ 
wardly  over  the  knoll  into  the  more  advantageous  area  16. 
In  other  words,  with  this  construction  a  patron  might  drive 
anywhere  in  the  theater  without  backing  his  car. 

Fig.  2  shows  a  slightly  modified  form  of  an  arrange¬ 
ment  of  the  parking  areas  and  only  one  series  of  parking 
areas  has  been  illustrated  but  a  complete  assembly  can  be 
provided  as  in  Fig.  1. 
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This  arrangement  in  Fig.  2  provides  that  the  arbas 
15  and  16  will  be  turned  at  a  greater  angle  with  respect 
to  the  screen  8  and  with  respect  to  the  driveways.  In  tlfis 
manner  the  cars  will  be  so  positioned  relative  to  the  screen 
8  that  the  occupants  of  the  car  or  vehicle  can  observe  the 
performance  from  the  side  of  the  car  as  distinguished  from 
the  arrangement  in  Fig.  1,  wherein  the  view  is  from  the 
front  of  the  car.  This  arrangement  further  facilitates  the 
parking  of  the  cars  because  the  cars  may  be  driven  into  the 
parking  areas  on  a  very  slight  inclination  approximating 
45°  with  the  curvature  of  the  driveway.  These  park¬ 
ing  areas  in  Fig.  2  are  arranged  on  an  irregular  curve  sub¬ 
stantially  the  same  as  in  Fig.  1,  the  only  difference  being 
the  inclination  of  the  areas  with  respect  to  the  screen. 

Broadly  the  invention  contemplates  an  arrangement 
for  a  drive  in  theater  wherein  a  maximum  number  of 
vehicles  may  be  conveniently  parked  with  a  minimum  of 
inconvenience. 
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Plaintiff’s  (Taylor’s)  Exhibit  74-h 

(being  alto  page  7  of  Defendant's  Exhibit  3) 

What  is  claimed  is: 

1.  A  drive  in  theater  for  vehicles  comprising  a  surface 
arranged  in  driveways  and  parking  areas,  a  display  screen 
or  stage,  said  driveways  being  arranged  in  irregular  curves 
around  the  front  of  said  screen  with  entrance  end  spaced 
a  greater  distance  from  said  screen  than  the  exit  end. 

2.  A  drive  in  theater  for  vehicles  comprising  a  surface 
arranged  in  driveways  and  parking  areas,  a  display  screen 
or  stage,  said  driveways  being  arranged  in  irregular  curves 
around  the  front  of  said  screen  with  entrance  end  spaced 
a  greater  distance  from  said  screen  than  the  exit  end,  and 
the  parking  areas  being  arranged  on  both  sides  of  each  of 
the  intermediate  driveways  and  directed  toward  said  screen 
on  a  radius  from  the  center  thereof. 

3.  A  drive  in  theater  for  vehicles  comprising  a  surface 
arranged  in  driveways  and  parking  areas,  a  display  screen 
or  stage,  said  driveways  being  arranged  in  irregular  curves 
around  the  front  of  said  screen  with  entrance  end  spaced 
a  greater  distance  from  said  screen  than  the  exit  end,  and 
the  parking  areas  being  arranged  on  both  sides  of  each  of 
the  intermediate  driveways  and  directed  toward  said  screen 
on  a  radius  from  the  center  thereof  with  the  areas  on  op¬ 
posite  sides  of  each  driveway  staggered  with  respect  to 
each  other. 
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4.  A  drive  in  theater  for  vehicles  comprising  a  surface 
arranged  in  driveways  and  parking  areas,  a  display  screen 
or  stage,  said  driveways  being  arranged  in  irregular  curyes 
around  the  front  of  said  screen  with  entrance  end  spaced  a 
greater  distance  from  said  screen  than  the  exit  end,  shid 
parking  areas  on  opposite  sides  of  each  driveway  being  in¬ 
clined  in  opposite  directions. 

5.  A  drive  in  theater  comprising  series  of  parking  and 
driving  areas,  a  screen  or  stage,  said  areas  being  arranged 
in  front  of  the  screen  in  spiral  curves  so  as  to  facilitate 
driving  and  parking. 

6.  A  drive  in  theater  comprising  series  of  parking  and 
driving  areas,  a  screen  or  stage,  said  areas  being  arranged 
in  front  of  the  screen  in  spiral  curves  so  as  to  facilitate 
driving  and  parking  with  the  entrance  spaced  a  greater 
distance  from  the  screen. 

7.  A  drive  in  theater  comprising  series  of  parking  and 
driving  areas,  a  screen  or  stage,  said  areas  being  arranged 
in  front  of  the  screen  in  spiral  curves  so  as  to  facilitate 
driving  and  parking  with  the  entrance  spaced  a  greater 
distance  from  the  screen,  the  parking  areas  on  the  right 
hand  side  of  the  driveway  being  arranged  at  an  obtuse 
angle,  and  the  parking  areas  on  the  left  hand  side  being 
arranged  at  an  acute  angle. 

8.  A  drive  in  theater  comprising  series  of  parking  and 
driving  areas,  a  screen  or  stage,  said  areas  being  arranged 
in  front  of  the  screen  in  spiral  curves  so  as  to  facilitate 
driving  and  parking,  with  the  parking  areas  arranged  in 
pairs  so  that  vehicles  may  be  driven  forward  into  the  right 
hand  area  and  backed  into  the  left  hand  area  as  regards 
each  driveway. 
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9.  A  drive  in  theater  comprising  series  of  parking  and 
driving  areas,  a  screen  or  stage,  said  areas  being  arranged 
in  front  of  the  screen  in  spiral  curves  so  as  to  facilitate 
driving  and  parking,  said  parking  areas  being  arranged 
so  that  the  vehicle  directly  faces  said  screen. 

10.  A  drive  in  theater  comprising  series  of  parking  and 
driving  areas,  a  screen  or  stage,  said  areas  being  arranged 
in  front  of  the  screen  in  spiral  curves  so  as  to  facilitate 
driving  and  parking,  said  parking  areas  being  arranged  so 
that  the  vehicle  is  parked  angularly  relative  to  the  screen  so 
that  the  occupants  may  view  the  entertainment  from  the 
side  of  the  vehicle. 

11.  A  drive  in  theater  comprising  series  of  drives  and 
parking  areas,  said  areas  being  inclined  relative  to  the 
horizontal  to  permit  the  patrons  to  view  the  exhibition,  the 
inclination  being  such  that  a  vehicle  may  drive  forwardly 
from  the  parking  areas  to  another  driveway  or  parking 
area. 

12.  A  drive  in  theater  comprising  a  surface  constructed 
to  provide  driveways  and  parking  areas  inclined  with  re¬ 
spect  to  the  horizontal,  said  inclinations  being  gradual  and 
merging  with  each  other  and  the  driveways  so  that  a 
vehicle  may  drive  across  the  areas  and  driveways. 

13.  A  drive  in  theater  comprising  a  surface  constructed 
to  provide  driveways  and  parking  areas  inclined  with  re¬ 
spect  to  the  horizontal,  said  inclinations  being  gradual  and 
merging  with  each  other  and  the  driveways  so  that  a  vehicle 
may  drive  across  the  areas. 


Josserand’s  application-oath 
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The  wgnitnrc-and-oath  sheet  of  Josaerand’s  application; — being  page  10 
of  Defendant’s  Exhibit  3  (and  also  being  Plaintiff’s  Exhibit  74-k) 

In  Testimony  Whereof  I  hereunto  affix  my  signature 
this  24  day  of  Oct.,  A.  D.  1939.  | 

Louis  P.  Josserand. 

! 

i 

State  of  Texas, 

County  of  Harris. 

Louis  P.  Josserand,  the  above  named  petitioner,  being 
sworn,  deposes  and  says  that  he  is  a  citizen  of  the  United 
States  and  resides  at  Houston,  Harris  County,  Texas,  that 
he  verily  believes  himself  to  be  the  original,  first  and  sole 
inventor  of  the  improvement  in  Drive  In  Theater  described 
and  claimed  in  the  annexed  specification;  that  he  does  not 
know  and  does  not  believe  that  the  same  was  ever  known  jor 
used  before  his  invention  or  discovery  thereof,  or  patented 
or  described  in  any  printed  publication  in  any  country  be¬ 
fore  his  invention  or  discovery  thereof,  or  more  than  t\fo 
years  prior  to  this  application,  or  in  public  use  or  on  s^le 
in  the  United  States  for  more  than  two  years  prior  to  this 
application;  that  the  said  invention  has  not  been  patented 
in  any  country  foreign  to  the  United  States  on  an  applica¬ 
tion  filed  by  him  or  his  legal  representatives  or  assigns  mote 
than  twelve  months  prior  to  this  application;  and  that  ho 
application  for  patent  on  said  improvement  has  been  filed 
by  him  or  his  legal  representatives  or  assigns  in  any  coup- 
try  foreign  to  the  United  States. 

Louis  P.  Josserand.  I 

Sworn  to  and  subscribed  before  me  this  24  day  of  Oc¬ 
tober,  A.  D.  1939. 

Bessie  Frick, 

Notary  Public,  in  and  for  Harris 
County,  Texas. 


[seal] 
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Sheet  1  of 

Josserand’s  drawings  Filed  October  28, 1939  as  part  of  his 
Application  Serial  No.  301,713  for  Drive-In  Theatres 
(being  parts  of  Plaintiff’s  Exhibit  2  and  of  Defendant’s 
Exhibit  3). 
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Sheet  2  of 

Josserand’s  drawings  Filed  October  28, 1939  as  part  of  his 
Application  Serial  No.  301,713  for  Drive-In  Theatres 
(being  parts  of  Plaintiff’s  Exhibit  2  and  of  Defendant’s 
Exhibit  3). 
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Plaintiffs’  Exhibit  97:  Commissioner’s  Letter  dated 
vember  8, 1939,  Under  Rule  93,  in  Josserand’s  Applica¬ 
tion  Serial  No.  301,713  filed  October  28, 1939,  for  Drive- 
In  Theatres. 

United  States  Patent  Office 
Jesse  R.  Stone  and  Lester  B.  Clark, 

2200  Gulf  Bldg., 

Houston,  Texas. 

An  interference  has  been  proposed  involving  the  above 
entitled  application.  As  an  aid  in  determining  whether 
such  interference  should  be  instituted,  it  is  required  in  ac¬ 
cordance  with  the  provisions  of  Rule  93  that  a  statement  in 
writing  under  oath  be  filed  setting  forth  as  precisely  as  pos¬ 
sible  the  date  and  the  character  of  the  earliest  fact  or  dpt, 
susceptible  of  proof,  which  will  be  relied  upon  to  establish 
conception  of  the  subject  matter  defined  by  the  claims  indi¬ 
cated  or  quoted  below .  This  statement  should  be  signed  by 
applicant,  except  under  unusual  circumstances,  when  it  may 
be  signed  by  the  attorney  upon  information  obtained  from 
the  applicant 

This  statement  will  be  retained  by  the  Patent  Office 
separate  from  the  application  file  and  if  an  interference  is 
declared  will  be  opened  to  the  inspection  of  the  opposing 
parties  simultaneously  with  the  preliminary  statement  of 
the  party  filing  the  same. 

Upon  failure  to  file  such  statement  on  or  before  De¬ 
cember  8,  1939  the  application  of  the  senior  party  may  be 
passed  to  issue.  If  the  time  given  is  not  sufficient  a  rea¬ 
sonable  extension  thereof  may  be  granted  upon  request,  jac- 
companied  by  a  statement  of  reasons  therefor. 

Letters  from  the  Law  Examiner  under  Rule  93  £re 
not  actions  on  an  application.  Ex  parte  Gottheil,  320 
0.  G.  227. 

Applicant’s  claims  11, 12  and  13. 

Yours  very  truly, 

Conway  P.  Coe 

Commissioner. 
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Plaintiffs’  Exhibit  98:  Joeserand’s  Affidavit  dated  January 
3,  1940,  Under  Rule  93,  filed  in  bis  Application  Serial 
No.  301,713  filed  October  28, 1939,  for  Drive-In  Theatres. 

The  State  op  Texas  "1 
County  of  Harris  j 

Louis  P.  Josserand,  being  sworn,  deposes  and  says : 
That  he  is  the  inventor  who  on  October  28,  1939  filed 
application  for  patent  serial  No.  301,713,  for  Drive-In  The¬ 
atre;  and  the  earliest  fact  or  act  susceptible  of  proof  by 
him  upon  which  he  will  rely  to  establish  conception  of  the 
subject  matter  defined  by  claims  11, 12  and  13  of  said  appli¬ 
cation  is  a  date  on  or  about  July  1,  1933. 

Further  deponent  sayeth  not. 

Louis  P.  Josserand 

Subscribed  and  sworn  to  before  me  this  the  3rd  day 
of  January,  1940. 

Bessie  Frick 

Notary  Public,  Harris  County, 
Texas. 

Josserand’s  Preliminary  Statement,  under  Oath  dated 
March  25, 1940,  filed  on  March  28, 1940,  in  Interference 
78,008;  being  on  pages  37  and  38  of  Plaintiffs’  Exhibit  2. 

The  State  of  Texas, 

County  of  Harris. 

Louis  P.  Josserand,  of  Houston,  Harris  County,  Texas, 
being  first  duly  sworn  deposes  and  says : 

That  he  is  the  inventor  who  on  October  28,  1939,  filed 
application  for  patent,  Serial  No.  301,713,  for  his  invention 
in  a  Drive-In  Theater,  which  application  is  now  involved 
in  the  above  noted  interference  involving  an  application 
for  patent  filed  by  S.  H.  Taylor,  Jr.,  for  a  Drive-In  The¬ 
ater;  that  the  general  substance  of  the  invention  set  forth 
in  the  interference  count  was  made  in  the  United  States 
and  that : 

(a)  The  first  drawings  of  the  invention  were  made  on 
or  about  July  1, 1933,  and  that  the  date  of  the  first  written 
description  was  on  or  about  the  month  of  November,  1933; 
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(b)  The  invention  was  first  disclosed  to  others  on  or 
about  July  1, 1933; 

(c)  The  first  act  or  acts  other  than  (a)  and  (b)  were 
begun  on  or  about  July  1, 1933  and  consisted  in  the  making 
of  drawings  and  designing  of  a  theater  to  be  built  at  Hous¬ 
ton,  Texas,  and  subsequently  the  starting  of  a  theater  which 
was  experimented  with  at  Galveston,  Texas,  and  the  filing 
of  an  application  for  patent  thereon. 

(d)  That  the  invention  was  reduced  to  practice  on  or 
about  the  month  of  December,  1933  by  the  filing  of  an  appjli- 
cation  for  patent  embodying  the  invention  and  that  since 
that  time  actual  theaters  constructed  in  accordance  with  the 
invention  have  been  made  and  used ; 

(e)  The  date  of  the  beginning  of  the  actual  exercise 
of  reasonable  diligence  in  adopting  and  perfecting  the  in¬ 
vention  was  on  or  about  July  1,  1933 ; 

(f)  No  foreign  applications  for  patent  have  been  filed. 

Louis  P.  Josserand 

Subscribed  and  sworn  to  before  me  this  the  25  day  of 
March,  1940. 

Bessie  Frick, 

Notary  Public,  Harris  County,  Texas. 


Excerpts  from  testimony  of  Josserand’s  interference- 
witness  Richard  Townsend  on  May  26, 1941  (PX  2) 

(52)  Q.  2.  What  is  your  occupation?  A.  Work  on  the 
wharf — longshoreman. 

(53)  Q.  4.  What  were  you  doing  in  1934?  A.  I  helped  to 
build  a  picture  show — open  air  picture  show  on  East  Beach. 

Q.  5.  What  business  were  you  in  at  that  time?  A.  I 
was  working  on  the  wharf  and  helping  my  brother. 

Q.  7.  Joe  Townsend?  A.  Yes. 

Q.  19.  Just  describe  to  us  generally  about  how  this  the¬ 
ater  was  built,  the  arrangement  for  the  cars  in  it.  (54)  JA. 
Well  of  course  we  placed  the  screen  about  11  feet  from  the 
ground,  dropped  back  about  100  feet  and  then  we  built  ele¬ 
vated  ramps  for  the  cars  so  the  front  of  the  cars  would  be 
more  elevated  than  the  back — and  about  every  25  feet  we 
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put  these  and  when  you  drive  out  you  could  drive  over  those 
ramps.  It  was  what  we  called  a  drive-in  theater. 

Q.  20.  Did  you  work  on  it  all  the  time  during  the  time 
it  was  being  built  T  A.  Yes  sir. 

Q.  21.  Did  you  actually  see  the  surface  graded  up  that 
way?  A.  Yes  sir. 

Q.  22.  You  helped  grade  it?  A.  Yes  sir. 

Q.  23.  How  steep  did  you  make  these  terraces?  A. 
About  14  inches  high,  you  might  say. 

Q.  24.  High?  A.  Yes  sir. 

Q.  25.  You  fixed  it  so  the  front  of  the  car  would  be  14 
inches  higher  than  the  back?  A.  No  sir — the  front  end  of 
it  would  be  14  inches  but  the  back  would  not  be  quite  that 
high. 

Q.  26.  You  were  referring  to  the  model,  Exhibit  No.  3? 
A.  Yes  sir. 

Q.  27.  Did  your  brother  Joseph  Townsend  have  any¬ 
thing  to  do  with  building  the  screen  and  the  ticket  house? 
A.  Yes  sir — We  both  worked  together  on  it — He  was  the 
overseer. 

Q.  28.  How  did  you  fix  that  year  that  you  worked  on 
this  theater  as  being  in  1934,  Mr.  Townsend?  A.  Well  it 
was  the  date  of  the  year,  I  presume  we  can  explain  that. 

Q.  29.  You  just  sit  down  and  figured  back  the  things 
you  have  done?  A.  Yes. 

By  Mr.  Clark:  The  party  Josserand  offers  in  evi¬ 
dence  as  Exhibit  No.  4  a  photostatic  print  of  a  portion 
(55)  of  page  5  of  the  Galveston  Daily  News,  dated 
Thursday,  July  5,  1934,  and  as  Exhibit  No.  5  a  photo¬ 
static  print  of  page  2  of  the  Galveston  News  of  July  7, 
1934,  and  as  Exhibit  No.  6  a  photostat  of  page  11  of  the 
Galveston  Daily  News  of  Thursday,  July  26, 1934. 

Q.  30.  I  direct  your  attention  to  Exhibit  No.  4  and  point 
to  the  item  in  the  center  of  the  page  entitled  “Beach  Thea- 
ater”  and  ask  you  if  that  is  the  theater  about  which  you 
have  been  testifying?  A.  Yes  sir,  that  is  the  one. 

Q.  33.  How  long  if  you  remember,  was  that  theater  in 
operation  after  it  was  finished  down  on  the  beach?  A.  If  I 
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remember  right  it  must  have  been  in  operation  about  two 
weeks  before  the  storm. 

Q.  34.  Then  what  happened  to  it?  A.  The  storm  blew 
it  away — the  wind  and  water  blew  it  away. 

(56)  Q.  36.  Is  it  your  recollection  it  was  washed  away  in 
that  storm?  A.  Yes  sir. 

Q.  39.  Did  you  actually  see  that  theater  in  operation 
after  it  was  built  and  before  it  was  washed  away?  A.  Oh 
yes. 

Q.  40.  Did  you  see  cars  parked  in  it?  A.  Yes  sir. 

Q.  41.  Did  you  see  any  cars  driving  here  through  th[e 
theater?  A.  Yes  they  drive  through  when  they  drive  out 

Q.  42.  How  does  this  model,  Exhibit  No.  3,  compare 
with  the  general  arrangement  of  the  grading  of  the  surface 
of  the  Galveston  theater?  A.  Looking  at  that  model,  I  pre¬ 
sume  it  would  be  somewhat  similar  to  the  way  we  had  it 
graded. 

Q.  43.  Do  you  know  where  Mr.  A.  H.  Emenhiser  is  at 
this  time?  A.  No  sir,  I  do  not 

Q.  44.  The  one  which  you  worked  for  building  this  Gal¬ 
veston  theater?  A.  No,  sir,  I  do  not. 

Q.  45.  Do  you  know  Louis  Josserand  of  Houston? 

I  think  I  have  met  him,  I  am  not  well  acquainted  with  him. 

(57)  Q.  46.  Did  you  meet  Mr.  Josserand  at  the  time  you 
were  working  on  this  theater?  A.  I  think  I  met  Mr.  Jos¬ 
serand  at  that  time. 

Q.  47.  This  sketch,  for  identification  Exhibit  7,  illusL 
trates  generally  the  arrangement  of  the  theater  that  you 
helped  to  build  in  Galveston  in  1934?  A.  Yes,  that  would 
be  the  sketch  of  it. 

Q.  48.  What  was  the  general  slope  of  the  sand  of  the 
beach  where  you  built  this  theater?  A.  Well  from  the  sea¬ 
wall  to  the  screen  I  presume  it  is  about  a  4  or  5  feet  slope. 

Q.  49.  Did  this  help  you  in  grading  of  the  theater? 
A.  Yes  sir  that  helped  us  in  grading  it. 

Q.  50.  Just  how  did  you  go  about  it  in  grading  this  surt 
face?  A.  We  made  mounds  toward  the  front,  we  raised  the 
front  end  and  lowered  the  back. 
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.  Q.  51.  You  mean  a  driveway  adjacent  each  car  thent 
A.  Yes,  then  when  you  drive  over  that  it  did  not  make  such 
a  bump  because  the  sand  was  soft  again. 

Q.  52.  What,  if  anything  did  you  do  to  pack  that  sand 
down  to  hold  those  mounds  or  terraces?  A.  We  would  wet 
them  down  in  the  evening  before  the  show  and  every  day  or 
two  we  would  have  to  regrade  them  on  account  of  the  wind 
blowing  the  sand  about 

Excerpts  from  Testimony  of  Josserand’s  interference- 

witness  Joseph  W.  Townsend,  Sr.  on  May  26,  1941 

(PX  2) 

(65)  Q.  1.  Please  state  your  name,  age,  residence  and  occu¬ 
pation?  A.  Joseph  W.  Townsend  Sr.  age  64,  2015- Avenue 
C,  Galveston,  Texas,  carpenter  and  contractor. 

Q.  4.  Have  you  ever  known  the  A.  H.  Emenhiser  who 
came  here  to  Galveston?  A.  Yes,  sir.  Been  acquainted 
with  him  since  1934. 

Q.  5.  How  did  you  get  acquainted  with  him?  A.  He 
wanted  somebody  to  build  him  a  moving  picture  theater  and 
some  of  my  friends  recommended  me  as  the  man  who  would 
build  it  right  and  that  is  how  I  met  him. 

Q.  6.  What  kind  of  a  theater  was  this  to  be?  A.  It 
was  what  they  called  an  open  air  theater. 

(66)  Q.  11.  How  long  before  the  storm  did  you  finish  the 
theater?  A.  About  two  weeks  or  ten  days. 

Q.  12.  The  theater  was  running?  A.  The  theater  was 
running  about  two  weeks  or  ten  days. 

Q.  13.  Just  tell  us  how  this  theater  was  built  and  what 
you  had  to  do  with  building  it?  A.  Well  the  first  thing  we 
did  was  to  put  up  a  screen  which  was,  I  would  say  about  24 
feet  high  by  about  16  feet  wide.  I  am  not  sure  about  that. 
That  was  from  the  top  down.  I  think  the  bottom  of  the 
screen  was  about  10  feet  from  the  ground.  That  was  the 
bottom  of  the  screen  and  the  top  was  about  24  feet. 

Q.  14.  You  actually  built  it  yourself  with  the  men  that 
worked  with  you?  A.  I  had  the  contract  on  the  job.  I  had 
other  men  to  help. 
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Q.  15.  What  else  did  you  build  beside  the  screen?  |A. 
We  built  a  ticket  booth  about  6'xl4',  about  8  feet  high  and 
we  built  something  like  198  benches. 

Q.  16.  Where  did  these  seats  got  A.  In  front  of  the 
screen. 

Q.  17.  What  else  did  you  do?  A.  It  was  backed  to¬ 
wards  the  seawall,  the  screen  faced  the  seawall. 

Q.  18.  Anything  else?  A.  I  figured  how  many  feet 
back  and  right  back  of  the  seats  we  started  terracing  for 
cars  to  drive  in. 

Q.  19.  What  do  you  mean  by  terracing?  A.  The  rear 
wheels  were  lower  than  the  front  ones. 

(67)  Q.  20.  Why?  A.  So  as  the  people  in  the  car  behind 
the  front  could  see  over  the  top  of  the  car  in  front  of  them, 
that  was  the  idea  to  lower  the  back  of  the  car. 

Q.  21.  Explain  just  how  you  went  about  making  thepe 
terraces?  A.  We  placed  them — the  best  I  recollect  abopt 
24  or  25  feet.  We  put  in  two  rows  of  cars,  then  we  would 
have  a  space  in  there  of  about  24  or  25  feet  for  a  driveway. 
Then  we  started  two  more  rows  running  in  pairs  that  way 
all  the  way  through. 

Q.  22.  How  many  of  these  pairs  did  you  provide  for 
A.  Well  I  do  not  remember  just  how  many,  they  went  clear 
back  to  the  seawall  as  long  as  we  could  have  cars  to  driye 
in  behind. 

Q.  23.  Would  you  say  you  had  three  or  four  pairs  of 
parking  spaces?  A.  We  had  more  than  that.  We  had  prob¬ 
ably  eight  or  ten.  I  am  pretty  sure  that  we  did. 

Q.  24.  Tell  us  how  you  made  these  terraces?  A.  Wall 
we— dug  up  the  sand  in  mounds  so  that  the  front  wheels  pf 
the  car  would  set  on  the  high  and  the  rear  wheels  in  the 
low  places. 

Q.  25.  Now  the  parking  space,  that  was  right  behind 
the  driveway?  A.  Yes,  sir. 

Q.  26.  What  was  that  like  at  the  back  of  the  driveway 
joining  the  parking  space?  A.  The  way  that  it  was,  when 
we  laid  this  job  we  just  left  the  driveway  and  terraced  up 
the  front  of  the  space  behind  it  for  the  front  wheels  of  the 
next  row  of  cars. 
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By  Mr.  Clark :  I  show  you  a  drawing  here  which  is  j 
marked  for  identification  as  Josserand’s  Exhibit  No.  7 
and  ask  you  if  that  represents  generally  the  arrange-  , 
ment  which  you  had  there  in  this  theater  built  in  Gal¬ 
veston. 

(68)  A.  Yes. 

Q.  28.  Just  point  out  these  terraces  in  this  drawing 
that  you  have  been  testifying  about  A.  Well  say  this  is  i 
the  high  place  and  this  is  the  low  one  and  this  is  the  drive¬ 
way  (witness  points  to  the  mentioned  parts  in  about  the 
center  of  Josserand’s  exhibit  7).  That  was  the  arrange¬ 
ment  of  the  cars  in  here  when  they  came  into  the  theater. 

Q.  29.  How  did  they  come  in  and  how  did  they  get  out? 
A.  When  they  started  naturally  the  first  cars  came  in  the 
first  driveway  and  we  parked  then  as  close  to  the  screen  as 
we  could  on  the  first  terrace. 

Q.  30.  Then  what  about  the  other  ones  that  came  in 
afterwards?  A.  They  just  came  in  rotation  then  as  one 
went  forward  the  others  could  also  go  forward. 

Q.  31.  When  a  car  got  ready  to  go  out  how  did  they  get  i 
out?  A.  When  some  person  was  in  some  place  next  to  the 
driveway  he  would  go  out  the  driveway,  otherwise  if  there 
was  one  directly  in  front  of  him  he  would  back  out  the  next 
driveway  behind  him. 

Q.  32.  If  there  was  not  anybody  in  front  of  him  and  he 
wanted  to  drive  out,  what  would  he  do?  A.  He  could  drive 
right  over  the  terraces  clear  down  to  the  front  end  if  he 
wanted  to  before  he  went  out.  j 

Q.  33.  Could  a  car  drive  in  the  back  end  of  the  theater 
start  and  drive  over  all  of  the  terraces  into  the  front  if  he 
wanted  to?  A.  Yes  he  could. 

Q.  34.  Now  the  back  edge  of  the  driveway  and  the  front 
edge  of  the  parking  space  joining  it,  how  were  they  joined 
together?  A.  Do  you  mean  the  driveway  and  the  parking 
areas? 

Q.  35.  Yes.  A.  We  passed  over  that  driveway  and 
started  two  rows  of  terraces  and  then  another  driveway,  on  i 
through  until  we  got  to  the  back  end.  ! 
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(69)  Q.  36.  Was  there  a  sort  of  a  curve  or  rounded  portion 
there  at  the  back  edge  of  the  driveways  where  it  joined  With 
the  parking  spaces?  A.  I  do  not  really  remember,  I  think 
we  just  drive  in  close  to  the  seawall  and  graded  in  until 
we  got  clear  back. 

Q.  37.  Mr.  Townsend,  I  do  not  think  you  quite  under¬ 
stand  my  question.  I  mean  right  at  the  back  edge  of  the 
driveway  where  the  parking  spaces  joined  onto  the  drive¬ 
way,  was  there  a  little  curve  there  at  that  point  right  along 
the  back  edge  of  the  driveway?  A.  Well  now  we  took  the 
dirt  out  of  that  ditch  and  spaded  it  forward  until  it  would 
hold  these  front  wheels  up. 

Q.  38.  I  direct  your  attention  to  a  model  identified  as 
Josserand’s  Exhibit  No.  3,  showing  an  illustration  of  the 
Drive-In  Theater.  Will  you  just  look  at  that  generally  and 
tell  us  whether  or  not  these  little  cars  set  in  about  the  posi¬ 
tions  that  they  did  in  this  Galveston  theater?  A.  That  is 
a  very  good  representation — this  is  the  driveway - 

Q.  39.  Are  you  pointing  to  the  colored  portion  as  befng 
driveways?  A.  Yes,  that  is,  the  blue  represents  the  park¬ 
ing  spaces,  the  white  would  represent  the  spaces  between. 

Q.  40.  That  is  the  curved  top  of  the  terraces?  A.  Yes. 

Q.  41.  Is  that  the  way  you  built  this  theater  in  Galves¬ 
ton  in  1934?  A.  Yes. 

Q.  42.  I  direct  your  attention  to  a  photostat,  Jjos- 
serand’s  Exhibit  4  and  call  your  attention  to  an  article  En¬ 
titled  “ Beach  Theater”.  Will  you  read  that  little  item  and 
see  if  that  relates  to  the  theater  that  you  testified  about? 
(Mr.  Clark  hands  the  witness  Exhibit  7.)  (70)  A.  Yfes, 

sir. 

Q.  43.  Is  that  Emenhiser  that  is  mentioned  in  there ;  the 
Emenhiser  that  you  contracted  with?  A.  I  suppose  so,  that 
is  the  way  it  seems  to  me. 

Q.  44.  I  direct  your  attention  to  Exhibit  5  and  point  to 
an  advertisement  Is  that  an  advertisement  of  the  same 
theater?  A.  Yes,  sir. 

(71)  Q.  56.  Did  you  ever  know  Mr.  Louis  Josserand?  A. 
Yes,  I  met  him  on  this  job. 
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Q.  57.  Was  lie  down  here  during  the  building  of  the 
theater  with  Mr.  Emenhiser?  A.  I  recall  talking  to  Mr. 
Josserand,  meeting  him  one  time  on  the  job,  that  is  all. 

(74)  RDQ.  1.  These  terraces  in  the  theatre  were  com¬ 
pleted -  A.  Yes,  sir. 

RDQ.  2.  How  did  you  hold  that  sand  in  placet  A. 
Well  we  did  not  hold  that  sand,  we  had  to  work  it  over 
nearly  every  day;  we  had  a  team  there;  we  kept  on  the 
job  every  morning. 

RDQ.  3.  You  did  the  grading  with  a  team?  A.  Yes, 
sir. 

RDQ.  4.  Did  you  try  wetting  the  sand  down?  A.  We 
had  to  do  that 

RDQ.  5.  Did  they  sell  tickets  and  operate  the  theatre? 
A.  Yes,  sir. 

'  4 

RDQ.  6.  Did  you  see  cars  parked  in  it?  A.  Plenty  of 
them;  lots  of  them. 

Excerpts  from  Testimony  of  Josserand’s  interference- 

witness  William  Grace  on  May  27,  1941  (PX  2). 

Q.  1.  Please  state  your  name,  age,  residence  and  occu¬ 
pation?  A.  William  Grace,  3919  Ave.  N,  age  41,  employed 
by  National  Hotel  Association,  Galveston,  Texas. 

(75)  Q.  11.  Do  you  remember  anything  about  a  drive-in 
theater  down  there  when  you  worked  there?  A.  Yes,  very 
welL  It  was  just  below  our  bath  house,  almost  the  center 
of  East  ramp. 

Q.  12.  Where  was  it  located  with  respect  to  this  photo¬ 
graph,  Exhibit  No.  9?  A.  Somewhere  right  in  this  neigh¬ 
borhood. 

Q.  13.  From  the  center  of  the  road,  to  the  back,  where 
was  it  in  respect  to  Josserand’s  Exhibit  No.  8?  A.  Almost 
between  the  seawall  and  the  end  of  the  bath  house. 

Q.  14.  Left  hand  side?  A.  Yes,  left  hand  side.  I  used 
to  go  back,  in  back  of  it  and  see.  They  had  the  advertising 
department — I  used  to  go  back  there  all  the  time.  They 
showed  large  pictures. 

Q.  15.  Did  you  have  occasion  to  be  in  there  where  that 
theater  was?  A.  Yes,  sir,  I  did  several  times.  I  walked 
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out  there  and  looked  at  it.  They  did  not  have  such  a  large 
crowd  when  they  first  began  but  shortly  after  they  did  aiid  I 
watched  it  closely  and  looked  at  it  after  they  had  it  fixed. 

Q.  16.  How  did  they  have  it  fixed?  (76)  A.  The  show 
was  down  and  the  cars  was  elevated  so  one  car  did  not 
disturb  the  car  in  the  back,  they  could  look  right  over  i>ne 
car — any  car  could  look  over  the  cars  in  front - 

Q.  17.  How  did  they  do  to  fix  the  cars  so  that  they  copld 
be  looked  over?  A.  They  had  a  little  hill,  just  enough  to 
hold  that  car  up  above  each  car,  just  about  2  feet  on  the 
ground  elevated. 

Q.  18.  They  built  it  so  the  cars  could  see  over  the  cars 
in  the  front,  just  little  hills?  A.  Yes. 

Q.  19.  How  did  cars  get  around  in  the  theater  with 
these  hills?  A.  The  cars  just  drove  right  on  out,  when  one 
drive  up  another  moved  in  its  place. 

Q.  20.  When  the  show  was  over  how  did  the  cars  get 
out?  A.  They  shot  right  out,  one  behind  the  other. 

Q.  21.  Did  they  have  any  trouble  driving  over  these 
hills  at  all?  A.  No,  sir,  no  trouble  at  all.  They  had  it  fixed 
— they  had  about  three  or  four  sections  where  you  could 
come  in  four  abreast.  When  they  left  and  the  show  was  put 
the  cars  pulled  out. 

Q.  22.  Suppose  a  car  came  in  the  back  end  of  the  the¬ 
ater,  could  he  drive  over  all  those  hills  if  he  wanted  to? 
A.  Yes,  sir. 

Q.  23.  I  show  you  a  model  of  a  theater,  Josserand’s 
Exhibit  No.  3. 

Q.  24.  I  ask  you  if  this  represents  the  arrangement  of 
(77)  the  hill  you  talked  about?  A.  Well  that  is  elevated  bn 
the  same  type  only  this  was  a  little  bit  higher.  That  is  on 
the  same  type  the  way  they  were  fixed. 

Q.  25.  This  model  shows  the  arrangement  of  the  cars 
driving  across  from  one  hill  to  the  other.  A.  Yes,  sir,  from 
one  to  the  other. 

Q.  26.  Did  you  actually  see  cars  in  that  theater?  ^A. 
Yes,  I  walked  up  to  it  just  as  close  as  I  did  to  this  stool 
and  looked  at  it 
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Q.  27.  About  how  long  did  that  theater  run  before  it 
was  washed  away?  A.  A  very  short  while.  It  was  built 
in  the  same  month — I  do  not  believe  it  ran  over  a  week  or 
something  like  that;  I  do  not  remember  now  but  I  could 
think  about  it. 

Q.  28.  To  refresh  your  memory,  here  is  Josserand’s 
Exhibit  #4,  telling  that  the  theater  opened  on  July  5th  and 
I  have  here  Josserand’s  Exhibit  6  which  says  that  the  storm 
was  on  July  26th.  A.  That  is  right,  yes,  sir.  The  storm 
was  on  the  26th. 

Q.  29.  Does  this  correspond  to  your  recollection?  A. 
It  was  just  before  the  storm — they  had  the  first  show  and 
they  had  some  little  boys  carry  advertisements  of  it,  who 
stopped  in  the  camp,  advertising  the  first  show. 

Q.  30.  The  camp  where  you  were  working?  A.  Yes, 
sir. 

Q.  31.  Did  you  see  them  selling  tickets  to  the  cars?  A. 
No,  sir,  I  saw  them  carrying  the  advertisement  around. 

Q.  32.  You  know  that  they  were  selling  tickets  there  to 
go  in  the  theater?  A.  Yes,  sir. 

Excerpts  from  Louis  P.  Josserand’s  Testimony  on  May  26, 

1941,  in  Interference  78,008  as  a  witness  on  his  own 

behalf  (PX  2). 

(80)  Q.  5.  What,  if  anything,  did  you  do  toward  the  de- 
velopement  of  this  thought?  A.  Well  in  applying  this 
thought  to  a  motion  picture  show  it  was  about  the  middle  of 
1933  that  I  first  began  to  make  drawings  and  develope  it 
into  a  definite  idea. 

Q.  6.  Will  you  please  explain  somewhat  in  detail  just 
what  you  did  in  the  middle  of  1933  toward  the  developement 
of  this  idea?  A.  I  made  several  drawings  and  different 
studies  of  it  and  worked  with  it  some  little  bit  but  I  did  not 
decide  on  anything  absolutely  as  final. 

Q.  7.  Are  you  the  same  Louis  P.  Josserand  who  filed 
application  for  United  States  Letters  Patent,  serial  No. 
702,294  on  December  14,  1933,  which  resulted  in  United 
States  Letters  Patent  2,102,718,  granted  December  21, 1937? 
A.  I  am. 
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Q.  8.  Do  the  drawings  in  yonr  patent,  2,102,718  illus¬ 
trate  the  construction  and  arrangement  that  you  had  in 
mind  at  that  time  of  filing  of  your  application  t  A.  Yes. 

By  Mr.  Austin:  Question  and  answer  objected  to 
on  the  ground  that  it  is  calling  for  an  opinion  and  ijot 
for  facts  within  the  knowledge  of  the  witness.  j 

i 

Q.  9.  Do  you  have  any  of  the  drawings  that  you  men¬ 
tioned  as  having  made  at  the  present  time?  A.  No.  I  do 
not. 

Q.  10.  Where  are  those  drawings  now  if  you  know? 
A.  Well  in  moving  my  office  a  couple  of  times  I  imagine  they 
were  thrown  out  with  other  drawings  that  I  eliminated 
whenever  I  moved. 

Q.  11.  Have  you  made  a  diligent  search  for  these  draw¬ 
ings?  A.  I  have. 

Q.  12.  When  did  you  move  your  office?  A.  Moved  it 
as  I  remember  once  in  the  latter  part  of  (81)  1933  and  onbe 
in  1936.  I  moved  my  office  again  in  1938  as  I  remember  it. 

Q.  13.  Will  you  please  describe  quite  in  detail  the  fea¬ 
tures  of  advantage  of  inclining  the  cars  and  parking  theta 
in  a  drive-in  theater  of  the  type  involved  in  this  interference 
proceeding?  A.  Well  the  inclining  the  cars  enables  tile 
occupants  to  see  over  the  car  in  front  and  the  arrangement 
is  to  get  the  maximum  number  of  cars  in  a  minimum  area. 

Q.  14.  Well  would  the  cars  close  to  the  screen  l?e 
parked  in  different  inclinations  than  the  cars  further  away 
from  the  screen?  A.  The  cars  closer  to  the  screen  would 

i 

have  the  greatest  inclinations  and  it  would  gradually  de¬ 
crease  as  it  became  further  from  the  screen. 

Q.  15.  Is  that  arrangement  shown  in  the  drawing  of 
your  patent  No.  2,102,718?  A.  It  is. 

By  Mr.  Clark:  Josserand  offers  a  copy  of  the  Jos- 
serand  patent,  No.  2,102,718,  granted  December  2 i, 
1937  in  evidence  as  Josserand ’s  Exhibit  No.  10. 

Q.  16.  What  arrangement  did  you  use  in  making  the  in¬ 
clination  for  the  cars?  A.  Well  the  inclination  was  accord¬ 
ing  to  the  sight  line  from  the  location  of  the  car  to  the 
screen. 
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Q.  17.  "What  did  you  use  in  building  these  terraces  f 
A.  The  natural  earth,  dirt,  sand,  or  whatever  it  was  made 
of. 

Q.  18.  Mr.  Josserand,  there  has  been  considerable 
argument  in  this  interference  proceeding  relative  to  what 
have  been  termed  as  stop  members  at  the  tops  of  the  park¬ 
ing  areas,  14  and  16  in  Fig.  3  of  your  patent  drawing,  Ex¬ 
hibit  No.  10.  Will  you  please  tell  what  your  conception 
and  operation  was  of  the  parking  of  the  vehicles  and  the 
provision  for  these  stop  members  that  I  have  referred  tot 
(82)  A.  In  sections  where  the  stop  members  occur  the  cars 
would  enter  the  driveway  and  turn  forwardly  to  the  front 
parking  ramp  and  also  they  would  enter  thru  the  driveway 
and  back  into  the  rear  parking  ramp. 

Q.  19.  Are  there  any  of  the  stop  member  of  Fig.  3 
shown  in  Fig.  2  of  your  patent  drawing,  Exhibit  No.  10 1 
A.  No. 

Q.  20.  Why  are  the  stop  members  shown  in  Fig.  3  and 
not  show  in  Fig.  2t  A.  The  stop  members  were  optional, 
were  not  necessarily  a  part  of  the  patent  invention. 

Q.  21.  Are  they  mentioned  anywhere  in  the  descriptive 
part  of  the  specification,  if  you  recall?  A.  I  do  not  recall. 

Q.  22.  Did  you  have  a  drawing  which  you  had  made 
yourself  from  which  these  patent  drawings  were  made? 
A.  I  had  a  large  scale  drawing  from  which  this  patent 
drawing  was  reduced  and  the  front  section  where  the  ramps 
would  stop  and  the  cars  were  close  to  the  screen  the  stop 
members  were  shown  but  further  back  where  the  ramps 
were  built  high  no  stop  members  were  shown. 

Q.  23.  What  portion  of  the  theater  does  Fig.  3  show  in 
section?  A.  It  shows  the  first  two  double  ramps. 

Q.  24.  What  part  of  the  theater  does  Fig.  2  show  in 
section?  A.  It  shows  the  entire  theater. 

Q.  25.  Do  you  have  that  large  drawing  to  which  you 
have  referred  at  this  time?  A.  No. 

Q.  26.  Have  you  been  able  to  locate  it?  A.  No.  I  have 

not 

(84)  Q.  41.  What  else  did  you  do  with  the  Emenhisers  re¬ 
garding  the  drive-in  theater  business?  A.  Well  A.  H. 
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Emenhiser  planned  to  build  a  drive-in  theater  on  the  block 
of  ground  on  Main  and  Elgin. 

Q.  42.  Houston,  Texas!  A.  Houston,  Texas. 

Q.  43.  When  did  he  propose  that?  A.  That  was  in  the 
late  spring  or  summer  of  1934. 

Q.  44.  I  show  you  a  photostatic  print  of  Josserand’s 
Exhibit  No.  2  and  ask  you  if  that  illustrates  anything  in  con¬ 
nection  with  the  proposal  which  you  mentioned?  A.  Yes, 
that  is  the  artist’s  drawing  of  the  proposed  drive-in  theater. 

Q.  45.  Where  did  this  print  come  from,  if  you  knojw, 
Exhibit  No.  2?  A.  From  the  Houston  Post. 

Q.  46.  Did  you  obtain  the  print  yourself?  A.  Yes. 

Q.  47.  Did  you  go  thru  the  Houston  Post  files  and  find 
a  copy  of  a  Houston  Post  of  April  22,  1934?  A.  I  did,  at 
the  Houston  Public  Library. 

Q.  48.  This  is  an  accurate  photoprint  of  that  news¬ 
paper  of  that  date?  A.  As  far  as  I  know,  it  is. 

Q.  49.  Did  you  have  the  print  made  of  it  yourself?  A. 
I  did,  I  had  the  print  made. 

Q.  50.  I  show  you  a  drawing  marked  for  identification 
as  Josserand’s  Exhibit  No.  1  and  ask  you  if  you  can  identify 
that  drawing?  A.  Yes. 

Q.  51.  Do  you  know  who  made  it?  A.  I  made  the 
drawing. 

Q.  52.  When  did  you  make  this  drawing?  A.  I  made 
it  last  week. 

(85)  Q.  53.  What  does  this  drawing  show?  A.  That  is  a 
profile  of  the  theater,  a  picture  of  which  is  shown  in  the 
Houston  Post,  Exhibit  No.  2. 

By  Mr.  Clark :  This  drawing  is  offered  in  evidence 
as  Josserand’s  Exhibit  No.  1,  illustrating  the  profile 
of  the  proposed  theater  for  Houston,  Texas. 

Q.  58.  Did  Mr.  A.  H.  Emenhiser  ever  have  drawings 
of  this  sort  at  the  time  you  were  working  with  him  in  1934? 
A.  He  did. 

(87)  Q.  75.  I  hand  you  a  drawing  which  has  been  identified 
as  Josserand’s  Exhibit  No.  7  and  ask  you  if  that  is  the 
drawing  which  you  mention?  A.  Yes. 
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Q.  76.  When  did  yon  make  this  drawing?  A.  Last 
week. 

By  Mr.  Clark :  The  drawing  identified  by  the  wit¬ 
ness  is  offered  in  evidence  as  Josserand’s  Exhibit  No. 

7. 

Q.  77.  Did  yon  actually  see  the  building  of  this  theater 
in  Galveston  in  1934?  A.  I  did. 

Q.  78.  Will  yon  please  explain  the  similarity  between 
the  theater  which  was  actually  built  and  the  arrangement 
shown  in  the  drawing,  Josserand’s  Exhibit  No.  7?  A.  The 
drawing  is  my  conception  of  the  theater  as  built. 

(88)  Q.  82.  Please  explain  in  detail  the  construction  of  this 
Galveston  theater  as  regards  the  driving  areas  and  drive¬ 
ways  and  the  terraces?  A.  It  was  arranged  in  groups  of 
two  parking  areas  with  a  driveway  and  then  two  additional 
parking  areas  and  a  driveway  continuing  the  depth  of  the 
theater  and  the  grading  was  done  out  of  the  natural  sand  | 
and  by  grading  it  up  and  digging  it  out  in  the  driveway  and 
between  the  parking  ramps  and  give  the  proper  height  to 
the  ramps,  the  ramps  being  steeper  in  the  front  of  the 
theater  and  gradually  flattening  out  toward  the  rear. 

Q.  83.  Have  you  built  an  actual  model  of  this  theater  as 
you  recalled  this  construction  at  Galveston?  A.  I  have. 

Q.  84.  I  direct  your  attention  to  a  model,  Josserand’s 
Exhibit  No.  3  for  identification  and  ask  if  that  is  the  model 
as  you  made  it?  A.  That  is  the  model  and  I  made  it  last 
Saturday. 

(89)  Q.  87.  What  is  the  difference,  if  any,  between  the 
general  construction  of  this  model,  Exhibit  No.  3  and  the 
construction  shown  in  Fig.  2  of  your  issue  patent,  Exhibit 
No.  10?  A.  Well  the  relation  of  driveways  to  parking 
areas  are  identical. 

Q.  88.  How  about  the  relationship  of  the  terracing.  A. 
Well  the  terracing  is  formed  on  the  sight  line. 

Q.  89.  Are  the  terraces  any  steeper  in  Fig.  2  of  Ex¬ 
hibit  No.  10,  than  they  are  in  Exhibit  No.  3  and  what  is  the 
relationship  of  these  terraces?  A.  Terraces  of  equal  dis¬ 
tance  from  the  screen  in  both  Fig.  2  and  the  model  would 
be  of  the  same  height 
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Q.  90.  Why?  A.  Because  the  angle  of  the  sight  line 
depends  upon  the  distance  from  the  screen. 

Q.  91.  Now  what  is  the  difference  if  any  in  the  terraces 
of  Exhibit  3  and  those  shown  in  Fig.  3  of  your  patent?  A. 
In  Fig.  3  of  the  patent  the  terraces  are  shown  much  closer 
to  the  screen;  therefore,  they  would  be  higher  because  of 
the  larger  angle  to  see  the  screen. 

Q.  92.  Now  are  you  referring  to  the  terraces  between 
each  pair  of  parking  areas  in  the  last  several  questions? 
A.  The  terraces  form  the  parking  areas. 

Q.  92.  Please  explain  the  similarity  or  difference  pe- 
tween  the  rear  edge  of  the  driveway  and  the  parking  area 
adjacent  it  in  Exhibit  3  and  in  Exhibit  10?  A.  Well  the 
rear  edge  of  the  driveway  merges  in  the  higher  portion  of 
the  parking  ramp  in  both  Fig.  3,  Exhibit  10  and  Exhibit]  3. 
(90)  Q.  94.  In  the  theater  at  Galveston  was  it  possible  to 
drive  over  the  parking  areas  into  the  driveways?  A.  It 
was. 

Q.  95.  Was  it  possible  to  drive  from  one  parking  area 
in  the  theater  to  another  parking  area?  A.  It  was. 

Q.  96.  Did  you  personally  observe  cars  parking  in  that 
manner  in  the  theater  in  Galveston?  A.  I  did. 

Q.  97.  When  was  that?  A.  That  was  at  different  per¬ 
formances  that  I  happened  to  be  in  the  theater. 

Q.  98.  What  year  was  that?  A.  1934. 

Q.  99.  Did  you  make  any  search  in  Galveston  to  see  if 
there  were  any  notices  or  other  publications  regarding  this 
theater  that  was  built  or  completed  there  in  1934?  A.  I 
did. 

Q.  100.  What  did  you  find?  A.  I  found  four  news¬ 
papers  with  items  in  connection  with  it. 

Q.  101.  I  show  you  photostatic  prints  of  Galveston 
newspapers,  Josserand’s  Exhibits  4,  5  and  6,  and  ask  you  if 
those  are  photoprints  of  the  newspapers  which  you  located? 
A.  Yes. 

Q.  102.  Where  did  you  find  these  newspapers  in  Gal¬ 
veston?  A.  In  the  public  library. 

Q.  103.  Did  you  have  these  prints  made  by  a  photo- 
stater  in  Galveston?  A.  I  did. 
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Q.  104.  Those  are  true  and  accurate  prints  of  news¬ 
papers  which  are  on  file  in  the  Galveston  public  library  f 
A.  Yes. 

Q.  105.  Do  you  know  of  any  of  the  men  that  actually 
worked  in  the  construction  of  the  theater  in  Galveston  T 
A.  I  met  the  contractor. 

(91)  Q.  106.  What  was  his  name?  A.  Townsend  was  his 
name. 

Q.  107.  Was  that  the  Townsend  who  testified  for  your 
behalf  at  Galveston  yesterday?  A.  Yes. 

Q.  108.  What  did  Mr.  Joe  Townsend  do  in  connection 
with  the  building  of  this  theater  in  Galveston?  A.  Well  he 
built  the  screen  and  was  in  charge  of  the  carpentering. 

Q.  109.  Did  you  know  Richard  Townsend,  his  brother 
who  testified  yesterday?  A.  No. 

Q.  110.  You  think  you  may  or  may  not  have  met  him 
there  at  Galveston  while  the  theater  was  being  built  in  1934? 
A.  I  did  not. 

Q.  116.  If  now  as  you  have  testified  here,  you  had  these 
terraces  to  drive  over  in  this  theater  in  Galveston  in  1934, 
how  is  it  that  you  did  not  file  your  application  for  patent 

(92)  which  is  involved  in  this  interference  proceeding  until 
1939  sometime?  A.  Well  I  was  working  on  an  angle  park¬ 
ing  arrangement  and  in  that  angle  parking  arrangement  I 
know  that  I  had  certain  features  out  of  my  original  patent 
in  there  and  also  that  I  had  certain  features  in  there  that 
had  been  used  in  this  Galveston  theater,  I  ascertained  this 
after  this  interference  was  set  up. 

Q.  117.  Was  it  after  the  interference  was  set  up  that 
you  realized  some  of  those  features  were  in  the  disclosures 
that  you  had  earlier?  A.  Yes. 

Q.  118.  Just  what  feature  was  it  that  you  realized  was 
in  the  Galveston  theater?  A.  Well  it  was  the  driveway 
ramp  connecting  the  high  portion  of  the  rear  parking  area 
with  the  low  portion  of  the  parking  area  in  front. 

Q.  119.  In  other  words  that  is  now  being  termed  in  this 
interference  as  the  drive-over  ramp  between  the  two  park¬ 
ing  areas?  A.  Yes. 
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Q.  120.  And  what  was  it  that  yon  realized  was  in  your 
earlier  patent  application  disclosure?  A.  It  was  that  part 
that  has  been  termed  the  drive-over  ramp  between  tlie 
higher  portion  of  the  parking  ramp  and  the  adjacent  drive¬ 
way. 

Q.  121.  Lets  for  purposes  of  identification  designate 
this  last  one  at  the  edge  of  the  driveway  as  the  front  drive- 
over,  would  that  be  the  proper  term?  A.  Well  it  would  be 
the  drive-over  ramp  in  connection  with  the  lower  parking 
ramp  which  could  be  properly  expressed  that  way  I  guess. 

Q.  122.  Could  you  call  the  other  one  between  the  two 
parking  areas  the  middle  drive-over?  A.  It  would  be  be¬ 
tween  the  two  parking  ramps  so  it  would  be  in  the  middle 
of  the  parking  ramps. 

Q.  123.  Then  you  realized  that  the  middle  drive-over 
was  in  the  Galveston  theater  and  you  realized  that  the  front 
drive-over  was  your  earlier  disclosure  in  your  paten:? 
(93)  A.  Yes. 

Q.  124.  It  was  your  activity  in  connection  with  this  in¬ 
terference  that  made  you  realize  those  things?  A.  Yes.  j 
Direct  Examination  Closed. 

Cross  Examination  by  Mr.  Austin. 

XQ.  1.  Mr.  Josserand,  you  have  testified  in  regard  to 
plans  relating  to  proposed  theater  to  be  built  in  Houston? 

XQ.  2.  That  theater  was  never  built?  A.  No.  ! 

XQ.  3.  When  did  you  first  hear  of  the  Taylor  invention 
which  relates  to  the  so-called  drive-over  ramp,  do  you  re¬ 
member?  A.  Well  let’s  see,  I  believe  it  was  in  the  latter 
part  of  1939. 

XQ.  4.  Do  you  remember  anything  about  the  circum¬ 
stances  under  which  you  heard  about  the  Taylor  invention? 
Thru  whom  did  you  hear  about  the  Taylor  invention?  A.  I 
believe  it  was  a  fellow  named  Robert  E.  Power. 

XQ.  5.  Where  did  your  conversation  with  Mr.  Power 
take  place,  in  Houston?  A.  No,  that  was  in  Los  Angeles. 

XQ.  6.  Who  is  Mr.  Power?  A.  Well  he  is  an  interior 
decorator  by  profession. 

XQ.  7.  How  did  he  come  to  discuss  the  Taylor  inven¬ 
tion  with  you,  Mr.  Josserand?  A.  He  was  interested  pa 
drive-in  theaters. 
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XQ.  8.  Has  he  had  any  experience  in  drive-in  theaters? 
A.  Well  as  far  as  I  know  he  has  not  owned  any. 

XQ.  9.  Has  he  done  any  work  in  connection  with  drive- 
in  theaters?  A.  He  has  talked  drive-in  theaters. 

XQ.  10.  Did  yon  have  this  conversation  with  Mr.  Power 
the  latter  part  of  1939,  yon  say?  A.  Yes. 

XQ.  11.  Conld  yon  fix  that  a  little  more  accurately, 
conld  yon  say  it  was  in  September,  1939?  A.  I  do  not  re¬ 
member  exactly  the  date,  just  the  month. 

XQ.  12.  You  do  not  remember  the  month?  A.  Well  it 
might  have  been  September,  I  conld  not  say. 

(94)  XQ.  13.  Was  it  before  you  filed  the  application  which 
is  now  involved  in  this  interference?  A.  I  do  not  recall 
whether  it  was  before  it  or  not,  it  was  after  I  had  had  my 
drawings  made  for  it 

XQ.  14.  Do  you  know  a  Mr.  W.  W.  Smith  of  Park-In 
Theaters,  Inc.?  A.  Yes. 

XQ.  15.  Did  he  ever  discuss  the  Taylor  invention  with 
you?  A.  I  do  not  know.  Mr.  Smith  would  not  discuss 
patents  with  me. 

XQ.  16.  Did  he  at  any  time  discuss  the  Taylor  drive- 
over  ramp  with  you?  A.  I  do  not  know  that  he  did  as  the 
Taylor  drive-over  ramp. 

XQ.  17.  Did  Mr.  Smith  ever  discuss  with  you  the  fea¬ 
ture  of  the  drive-over  ramp  for  use  in  drive-in  theaters? 
A.  Not  especially,  Mr.  Smith  stayed  away  from  the  discus¬ 
sion  of  patents  with  me. 

XQ.  18.  Did  not  discuss  the  design  of  theaters  with  you 
perhaps?  A.  Only  in  a  very  general  way,  I  would  have 
been  only  too  anxious  to  discuss  patents  with  Mr.  Smith. 

XQ.  23.  Did  not  Mr.  Smith  tell  you  anything  about  this 
Detroit  theater  in  1938,  perhaps?  A.  Mr.  Smith  stayed  off 
the  subject  of  anything  technical  in  connection  with  drive-in 
theaters. 

(95)  XQ.  26.  Mr.  Josserand,  I  would  like  you  to  very  care¬ 
fully  recollect  and  tell  me  when  you  think  from  your  recol¬ 
lection  you  first  heard  of  the  Taylor  drive-over  ramp? 
A.  I  think  that  I  first  heard  of  it  when  the  interference 
came  into  existence  but  I  never  heard  of  it  as  the  Taylor 
drive-over  ramp. 
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(96)  XQ.  30.  Mr.  Josserand,  were  not  you  induced  to  file 
an  application  which  is  now  in  interference  because  of  tfie 
growing  use  of  the  drive-over  ramp  in  drive-in  theaters 
at  that  time?  A.  The  improvement  patent  that  I  filed  was 
planned  and  drawn  and  everything  before  I  had  heard  the 
word  drive-over  ramp  applied  to  that  particular  part  of  the 
drive-in  theater  that  there  was  so  much  talk  about  drive- 
over  ramps. 

XQ.  31.  You  are  sure  you  had  not  heard  of  a  drive-over 
ramp  being  developed  by  others  than  yourself  before  you 
undertook  the  preparation  of  the  patent  application  which 
is  now  in  interference?  A.  I  am  positive. 

XQ,  32.  Mr.  Josserand  I  would  like  to  direct  your  at¬ 
tention  to  the  theater  which  you  have  testified  was  com¬ 
pleted  on  the  sand  in  Galveston.  Did  you  not  say  that  you 
had  to  re-grade  your  parking  ramps  every  day?  (97)  4* 
When  the  weather  was  unusually  dry  and  the  children  use^l 
the  ramps  for  a  kind  of  roller  coaster,  then  it  became  neces¬ 
sary  to  regrade  the  ramps  in  places  where  they  happened 
to  be  damaged. 

XQ.  39.  Was  it  not  as  a  result  of  that  conversation  and 
meeting  with  him  that  you  considered  the  desirability  of 
preparing  the  patent  application  which  is  now  involved  in. 
this  interference?  A.  I  previously  said  that  the  patent  ap¬ 
plication  and  drawings  were  prepared  before  I  met  Mi*. 
Smith. 

XQ.  40.  When  did  you  meet  Mr.  Smith  according  to 
your  recollection?  A.  In  the  latter  part  of  1939. 

XQ.  41.  Why  are  you  so  positive  that  it  was  after  you 
had  prepared  your  drawings  or  did  you  say  specification 
for  the  application  which  is  now  involved  in  this  inter¬ 
ference?  (98)  A.  Because  I  was  working  on  that  at  the 
time,  I  had  just  prepared  that  prior  to  the  time  I  made  th6 
trip  to  California. 

XQ.  42.  Was  it  not  when  you  met  Mr.  Smith  for  the 
first  time?  A.  Yes. 

XQ.  43.  When  did  you  first  consult  your  patent  attor¬ 
ney  about  the  preparation  of  the  application  which  is  now 
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involved  in  this  interference?  A.  I  do  not  know,  it  seemed 
to  me  like  it  was  some  time  in  June  or  July,  1939. 

XQ.  44.  At  that  time  had  yon  met  Mr.  Smith?  A.  I 
had  not.  , 

XQ.  45.  Had  yon  at  that  time  heard  of  the  activities  of 
Mr.  Smiths  licensees  in  building  drive-in  theaters?  A. 
Well  I  had  not  heard  of  Park-In  Theaters. 

XQ.  46.  Yon  knew  others  in  the  United  States  were 
building  Drive-In  theaters,  did  you  not?  A.  I  had  heard 
that  some  theaters  had  been  built 

XQ.  47.  Did  you  remember  which  ones  they  were? 
A.  I  had  heard  about  the  one  in  Camden,  N.  J. 

XQ.  48.  Did  you  know  anything  about  the  details  of 
the  one  in  Camden,  N.  J.?  A.  No  I  did  not. 

XQ.  48.  Do  you  remember  who  told  you  about  the 
theater  in  Camden,  N.  J.?  A.  No,  I  do  not  recall. 

XQ.  49.  Referring  again  to  this  theater  which  you  have 
testified  was  built  on  the  beach  in  Galveston,  I  would  like 
to  put  this  question  to  you.  In  the  construction  of  that 
theater  were  a  number  of  ridges  formed  by  hilling  up  of 
the  sand?  A.  The  parking  ramps  as  set  out  in  my  device 
were  formed  in  the  sand. 

Excerpts  from  Louis  P.  Josserand’s  Testimony  on  July  2, 
1941,  in  Interference  78,008  as  a  witness  on  his  own 
behalf  (PX  2) 

(112)  Q.  1.  I  believe  on  your  direct  examination  on  your 
previous  testimony  you  stated  that  you  had  certain  draw¬ 
ings  in  1934  showing  the  type  of  theater  which  it  was  con¬ 
templated  would  be  built  at  Houston,  Texas  and  that  you 
were  unable  to  locate  those  drawings  at  the  time  of  your 
previous  testimony,  is  that  correct?  A.  It  is. 

Q.  2.  Have  you  since  then  been  able  to  locate  those 
drawings?  A.  Yes. 

Q.  3.  Where  were  they  found,  if  you  know?  A.  They 
were  found  in  my  files  in  your  office. 

Q.  4.  Would  you  recognize  those  drawings  and  be  able 
to  identify  them?  A.  I  would. 
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Q.  5.  I  hand  you  a  drawing  which  has  been  marked  for 
identification  as  Exhibit  No.  12  and  ask  you  if  you  recognize 
that  drawing  and  please  state  what  it  is.  A.  It  is  a  grouhd 
plan  of  a  drive-in  theater.  j 

Q.  6.  Who  made  that  drawing,  if  you  know?  A.  I  did. 
Q.  7.  When?  A.  Well,  as  I  remember,  it  was  in  the 
latter  part  of  1933. 

(113)  Q.  8.  Do  you  find  any  notation  on  the  drawing  which 
indicates  that  date  to  you?  A.  There  is  a  “33”  in  the  mar¬ 
gin  opposite  the  date  space. 

Q.  9.  When  was  that  ’33  placed  on  the  drawing,  if  you 
know?  A.  I  presume  it  was  placed  on  there  at  the  time  the 
drawing  was  made.  | 

(114)  Q.  22.  Then,  do  you  find  in  this  drawing  which  yoft 
made  in  1933,  a  showing  of  the  drive-over  ramp  at  the  rear 
of  the  driveway?  A.  I  do. 

By  Mr.  Clark :  The  drawing  of  the  plan  view  of  the 
theater  identified  by  the  witness  is  introduced  in  evi¬ 
dence  as  Josserand  *s  Exhibit  No.  12. 

(115)  Q.  26.  I  show  you  another  long  drawing  of  a  trans¬ 
verse  sectional  view.  Do  you  recognize  that  drawing?  A. 
I  do. 

Q.  27.  Please  state  what  it  is.  A.  It  is  another  drawj- 
ing  showing  the  profile  of  the  ramp  grading  that  I  conr 
templated  for  the  Houston  theater. 

Q.  28.  Who  made  that  drawing,  if  you  know?  A.  I 
made  it.  j 

Q.  29.  When?  A.  In  early  ’34. 

Q.  33.  Do  you  find  any  date  whatsover  upon  this  draw¬ 
ing  which  you  have  identified?  A.  It  is  the  date  of  March 
’34.  j 

Q.  34.  Where  is  that  date  located?  A.  It  is  on  the! 
extreme  back  side  of  the  extreme  right  end. 

Q.  35.  Whose  writing  is  that  March  ’34  notation?  A. 
That  is  my  writing. 

Q.  36.  When  was  it  placed  on  the  drawing,  if  you 
know?  A.  I  presume  it  was  at  the  time  it  was  made. 

(116)  Q.  41.  Was  such  a  curved  surface  or  drive-over  ramp 
a  part  of  your  original  invention  at  the  time  you  filed  your 
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application  for  patent  which  resulted  in  your  patent  No. 
2,102,718?  A.  It  was. 

Q.  42.  Is  such  an  area  or  drive-over  ramp  shown  in 
the  drawing  of  your  patent  No.  2,102,718?  A.  It  is. 

Q.  43.  Will  you  please  point  that  out  in  Fig.  3  of  your 
patent  drawing.  A.  It  is  the  point  of  connection  between 
the  parking  area  15  and  the  driveway  18. 

By  Mr.  Clark:  The  drawing  identified  by  the  wit¬ 
ness  is  offered  as  evidence  as  Josserand ’s  Exhibit  No. 
13. 

Q.  44.  Do  you  recall  whether  or  not  Mr.  A.  H.  Emen- 
hiser  obtained  a  building  permit  from  the  City  of  Houston 
in  connection  with  the  open  air  theater  which  was  contem¬ 
plated  in  1934?  A.  He  did. 

Q.  45.  Did  you  ever  see  that  permit?  A.  I  did. 

Q.  46.  Would  you  recognize  it  if  you  saw  it?  A.  I 
would. 

Q.  47.  I  hand  you  Permit  No.  8619  of  the  City  of  Hous¬ 
ton  and  ask  you  if  you  recognize  that  permit?  A.  Yes,  this 
is  the  permit. 

(117)  Q.  48.  Where  has  that  permit  been  since  1934?  A. 
It  was  in  my  file  and  then  I  turned  it  over  to  you  with  the 
other  drawings,  Exhibits  12  and  13. 

By  Mr.  Clark:  The  Building  Permit  identified  by 
the  witness  is  offered  in  evidence  as  Josserand  *s  Ex¬ 
hibit  No.  14. 

Q.  49.  Will  you  please  point  out  the  differences  or 
similarities  between  the  theater  which  was  built  on  the  beach 
at  Galveston  and  the  theater  shown  in  these  drawings,  Ex¬ 
hibits  12  and  13.  A.  Well  the  theater  in  Galveston  was  built 
along  the  same  general  lines  and  followed  the  same  general 
construction  in  that  it  had  the  double  parking  areas  and 
the  terraces  or  mounds  of  such  configuration  that  the  cars 
could  drive  over  them  from  any  driveway  to  any  other 
driveway.  The  details  of  construction  were  of  course  al¬ 
tered  in  accordance  with  the  available  space  and  the  ma¬ 
terials  used  In  the  construction  but  the  same  inventive  idea 
prevailed  of  having  a  drive  in  theater  where  the  cars  could 
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drive  over  from  space  to  space  and  park  at  an  inclination 
so  as  to  observe  the  entertainment. 

Excerpts  from  Testimony  of  Taylor’s  interference-witness 
Andrew  J.  Warren  on  August  5,  1941  (PX  2) 

(185)  Q.  1.  Give  your  age,  residence  and  occupation.  A. 
Age  39.  4415  Avenue  B,  Galveston.  Moving  picture  ma¬ 
chine  operator. 

Q.  2.  Mr.  Warren,  I  show  you  a  photostatic  copy  of 
Josserand  Exhibit  No.  4  which  shows  a  portion  of  a  page 
of  the  Galveston  Daily  News  for  Thursday,  July  5,  1934, 
and  call  your  attention  to  an  announcement  of  the  formal 
opening  of  a  drive-in  beach  theater  located  just  off  Sixth 
and  Boulevard,  Galveston,  Texas,  and  I  offer  this  photo¬ 
stat  in  evidence  as  Taylor’s  Exhibit  No.  1.  I  also  show 
you  a  photostatic  copy  of  Josserand ’s  Exhibit  No.  5  which 
shows  a  portion  of  a  page  of  the  Galveston  Daily  News 
for  Saturday,  July  7,  1934  and  call  your  attention  to  ah 
advertisement  of  a  Driv-N-Theater,  East  Beach,  and  I  offer 
this  photostat  in  evidence  as  Taylor’s  Exhibit  No.  2.  Dp 
you  have  any  personal  knowledge  of  the  outdoor  drive-iia 
theater  referred  to  in  the  photostats  which  I  have  shown 
you  and  have  offered  in  evidence  as  Taylor’s  Exhibits  Nos. 
land  2?  A.  Yes. 

Q.  4.  Did  you  actually  see  this  theater  and  if  so  how 
frequently?  A.  Yes,  I  saw  it,  daily  through  its  life  period 
of  operation. 

(186)  Q.  7.  What  was  the  reason  for  your  seeing  this  the¬ 
ater  during  the  period  of  its  operation?  A.  I  was  an  em¬ 
ploye.  My  business  was  moving  picture  operator. 

Q.  8.  Did  you  work  in  the  capacity  of  a  motion  picture 
operator  at  this  theater?  A.  Yes. 

Q.  9.  Describe  the  general  construction  of  this  theater 
in  which  you  worked  as  a  motion  picture  operator.  A. 
Well,  it  was  built  on  the  sand  on  East  Beach.  Several 
posts  and  frame  work  was  erected  to  support  the  screen. 
The  projection  room  and  box  office  were  each  on  trailers^ 
and  there  was  a  fence  around  the  main  seating  part  of  the 
theater. 
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Q.  10.  Was  there  an  area  in  this  theater  in  which  auto¬ 
mobiles  were  parked?  A.  No. 

Q.  11.  Was  there  an  automobile  parking  area  close  to 
this  theater?  A.  Yes. 

Q.  12.  Will  you  describe  this  automobile  parking  area? 
A.  A  parking  area  was  beach  sand,  outside  the  fence  which 
enclosed  the  theater. 

(187)  Q.  13.  How  close  was  this  parking  area  to  the  theater 
you  have  just  referred  to?  A.  The  cars  could  drive  up  to 
the  fence  which  enclosed  the  theater. 

Q.  14.  What  was  the  purpose  of  this  parking  area? 
A.  Just  provision  for  patrons. 

Q.  15.  Why  did  people  park  their  automobiles  in  this 
parking  area?  A.  I  imagine  it  was  for  the  same  reason 
they  drive  in  a  parking  lot. 

Q.  17.  Were  there  ever  any  inclined  parking  ramps  of 
any  kind  formed  in  the  sand  of  this  automobile  parking 
area?  A.  No. 

Q.  18.  What  was  the  character  of  the  surface  of  this 
automobile  parking  area?  A.  It  was  beach  sand.  It  be¬ 
came  difficult  at  times  to  drive  in  the  sand,  either  when 
extremely  wet  or  extremely  dry.  Many  cars  did  become 
bogged  in  the  sand. 

Q.  19.  Do  you  remember  whether  or  not  this  parking 
area  had  a  flat  surface?  A.  Yes,  flat  beach — sand. 

Q.  20.  Did  you  ever  see  any  inclined  parking  ramps, 
mounds  or  terraces  formed  in  the  sand  of  this  automobile 
parking  area?  A.  No. 

(188)  Q.  21.  Are  you  familiar  with  the  sand,  that  is,  the 
general  character  of  the  sand  on  the  beach  in  Galveston, 
where  this  theater  was  located?  A.  Yes. 

Q.  22.  Would  it  have  been  possible  to  form  inclined 
parking  ramps  but  of  the  sand  that  was  on  this  beach  with¬ 
out  the  support  of  walls  or  abutments?  A.  No. 

Q.  23.  Why  not?  A.  The  sand  shifts  when  dry  and 
when  wet.  The  wind  shifts  it  when  it  is  dry  and  water 
shifts  it  when  it  is  wet. 

(189)  XQ.  11.  Don’t  you  recall  that  the  principal  feature 
of  novelty  and  what  was  new  about  the  theater  was  that 
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the  patrons  would  merely  drive  up  in  their  cars  and  observe 
the  entertainment  while  seated  in  their  car?  A.  That  didn’t 
seem  to  be  the  object  of  the  theater  at  that  time.  They  fad 
seats  provided  in  the  enclosure  and  (190)  the  customers 
would  buy  tickets  and  go  inside.  I  never  knew  of  them 
making  any  collections  from  occupants  of  cars. 

XQ.  17.  Just  how  did  the  cars  park  in  this  parking 
area!  A.  They  just  drove  up  promiscuously,  without  any — 
no  attempted  parking  parallel  or  in  form. 

XQ.  18.  Did  they  park  the  cars  with  the  front  facing 
the  screen  or  the  back  facing  the  screen?  A.  Some  cars 
faced  the  screen  and  some  not 

XQ.  21.  I  show  you  a  photostat  print,  showing  an  Ar¬ 
rangement  of  cars  parked  on  inclined  terraces,  so  that  the 
(191)  rear  car  has  the  front  end  inclined  upwardly  so  that 
people  therein  can  see  over  the  car  in  front  of  it  jlr. 
Josserand,  one  of  the  parties  to  this  controversy,  has  testi¬ 
fied  that  this  drawing  shows  how  the  surface  was  graded, 
and  that  he  gave  a  license  to  Mr.  Emenhiser  for  the  pur¬ 
pose  of  building  the  theater  in  accordance  with  this  ar¬ 
rangement,  so  that  one  car  could  see  over  the  one  in  front 
of  it  while  the  people  were  observing  the  entertainment 
from  the  cars,  and  both  he  and  the  contractor  who  actually 
built  the  theater  have  testified  that  the  ground  was  graded 
up  in  mounds,  would  you  say  that  these  men  were  right  or 
wrong  in  their  testimony  ?  A.  I  would  say  they  were  wrong. 

XQ.  22.  That  is  your  recollection  that  it  was  not 
graded?  A.  Yes. 

Excerpts  from  testimony  of  Taylor's  interference-witness 
Bernard  McComb  on  August  5, 1941  (PX  2) 

(200)  Q.  1.  State  your  age,  residence  and  occupation, 
please.  A.  Age  39,  717  23rd  Street,  Galveston,  Texas,  and 
Manager  of  Pat  and  Mack’s  Radio  Service. 

Q.  2.  I  show  you  Taylor’s  Exhibits  Nos.  1  and  2  and 
point  to  an  advertisement  in  Taylor’s  Exhibit  2  referring 
to  a  Driv-N-Theater — spelled  Driv-N-Theater.  In  Taylor’s 
Exhibit  1  I  point  to  an  account  finder  the  words  “beach 
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theater”,  of  a  drive-in  theater.  Do  you  have  any  personal 
knowledge  of  the  theater  referred  to  in  these  exhibits  which 
I  have  just  shown  you?  A.  Yes. 

Q.  3.  Where  was  that  theater  located!  A.  'On  the 
sands  below  Sixth  and  Boulevard. 

Q.  6.  Do  you  remember  the  theater!  A.  Yes.  I  in¬ 
stalled  the  sound  equipment. 

(201)  Q.  7.  Did  you  ever  know  a  Mr.  A.  H.  Emenhiser! 
A.  Yes.  That  is  the  man  who  operated  the  theater. 

Q.  8.  Did  you  ever  work  in  the  theater  during  its  oper¬ 
ation!  A.  As  maintenance  man  for  the  sound  equipment 
only.  I  also  run  the  sound  truck  advertising  the  theater. 

Q.  9.  How  often  did  you  see  this  theater!  A.  Fre¬ 
quently.  Every  night,  I  guess. 

Q.  10.  Will  you  describe  the  general  appearance  of  the 
theater!  A.  Well,  its  projection  room  was  built  up  ac¬ 
cording  to  the  building  codes,  fireproof  and  everything. 
There  was  a  projection  room  on  the  outside  and  a  screen 
was  built  up,  I  guess  14  or  15  feet  off  the  sand,  and  they 
had  ropes  around  the  side  and  the  cars  could  drive  in  there 
and  watch  the  show,  and  they  charged  so  much  per  car,  I 
believe,  if  I  remember  right 

Q.  11.  Were  there  seats  in  this  theater!  A.  Yes,  sir. 
Built  in  there.  Made  out  of  just  regular  ordinary  park 
bench  seats,  like. 

Q.  12.  WTiere  did  they  park  the  cars  in  reference  to 
the  seats?  A.  On  the  sides  from  the  screen,  then  back  to 
the  box  office  and  projection  room. 

Q.  13.  Did  they  ever  park  any  cars  to  the  rear  of  the 
seats?  A.  That  was  practically  all  the  way  around  if  I  re¬ 
member  it.  I  understand  they  parked  cars  all  the  way 
around  the  theater.  They  could  not  do  that  where  the  box 
office  and  projection  room  were  located  for  the  reason  they 
had  to  have  an  entrance  to  get  in,  but  up  to  there  and  below 
the  projection  room  the  cars  parked  all  the  way  around  to 
the  back  and  up  to  the  side.  Up  as  close  to  the  screen  as 
possible,  so  vision  would  be  good.  I  know  we  had  an  awful 
lot  of  trouble  getting  cars  stuck  in  the  sand  around  the 
theater. 
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Q.  14.  Do  you  remember  anything  about  the  surface 
of  the  automobile  parking  areas?  (202)  A.  Those  areas 
where  the  automobiles  parked? 

Q.  15.  Yes.  A.  Yes. 

Q.  16.  What  was  the  character  of  that  surface?  A|.  It 
was  flat  sand.  The  beach.  It  was  just  like  the  original 
beach.  It  was  not  filled  in  with  shell  or  anything  I  know 
because  we  had  so  much  trouble  with  cars  in  there.  They 
should  have  had  shell  or  a  filler  to  get  them  out  of  there. 

Q.  17.  Did  you  ever  see  formed  in  the  automobile  park¬ 
ing  area  any  inclined  parking  ramps,  mounds  or  inclined 
terraces  on  which  automobiles  could  be  parked?  A.  NoL 

Q.  18.  How  often  did  you  see  this  theater?  A.  Prac¬ 
tically  every  night  until  the  storm  warning  came  and  they 
moved  it  out  in  a  hurry — the  way  it  looked. 

Q.  21.  Did  you  ever  see  at  any  time  any  inclined  pack¬ 
ing  ramps  formed  in  the  sand  in  the  automobile  parking 
areas  in  this  theater?  A.  No. 

(203)  XQ.  5.  I  want  to  give  you  a  little  explanation  of  ibis 
theater  and  I  show  you  Josserand’s  Exhibit  No.  13  which 
is  a  cross-section  or  drawing  of  the  surface  of  the  theater 
with  the  screen  shown  receiving  the  picture  on  the  right- 
hand  side,  and  you  will  note  the  surface  is  built  up  just  a 
little  bit  so  as  to  elevate  the  front  ends  of  the  cars  so  that 
a  rear  car  can  look  through  the  windshield  over  the  top  of 
the  car  in  front  of  it,  and  that  was  the  purpose  of  the  gen¬ 
eral  arrangement  of  this  drive-in  theater — so  all  the  cars 
could  observe  the  picture  on  the  screen,  and  that  was  in¬ 
tended  to  be  the  purpose  of  putting  the  screen  up  in  the 
air,  as  you  stated,  14  or  15  feet.  That  was  why  they  called 
it  a  drive-in  theater.  Now,  with  that  information  before 
you  would  you  say  that  that  sand  in  the  theater  on  the 
beach  was  or  was  not  hilled  up,  say  10  or  12  inches  for  a 
distance  of,  say,  14  or  15  feet  in  order  to  elevate  the  front 
end  of  these  cars  so  that  they  could  see  over  the  cars  in 
front  of  them?  A.  It  was  not  done  that  way.  It  was  absor 
lutely  flat. 

(204)  XQ.  7.  Don’t  yo.u  remember  seeing  a  gray  team  of 
mules  around  these  grounds  and  a  scraper  where  they  were 
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grading  that  sand?  A.  When  the  theater  was  first  bnilt 
they  smoothed  the  sand  off  with  the  scraper  so  they  conld 
have  a  smooth  beach  there,  you  know,  for  the  seats  and 
everything,  but  there  were  never  any  mounds  or  hills  built 
up  for  perfect  vision  from  a  car  standpoint 

XQ.  8.  Did  you  know  the  contractor — the  carpenter 
who  built  the  screen  and  the  house,  the  projection  house? 
A.  I  think  his  name  is  Townsend,  if  I  am  not  mistaken. 

XQ.  9.  Joseph  Townsend?  A.  Yes,  Joseph  Townsend. 
XQ.  10.  If  he  testified  that  he  graded  this  up  to  make 
these  mounds,  would  you  say  he  was  right  or  wrong?  A. 
As  far  as  I  remember  he  would  be  wrong  because  I  never 
did  see  any  mounds  there. 

(207)  KDQ.  3.  Mr.  Emenhiser  never  built  any  inclined 
ramps  or  mounds  in  the  automobile  parking  area,  did  he? 
A.  No. 

Excerpts  from  testimony  of  Taylor’s  interference-witness 
Charles  Oscar  Wallace  on  August  5, 1941  (PX  2) 

Q.  1.  Please  state  your  age,  occupation  and  residence. 
A.  59,  carpenter  and  1021  Market. 

Q.  3.  Mr.  Wallace,  I  show  you  Taylor’s  Exhibits  1  and 
2  and  call  your  attention  in  Taylor’s  Exhibit  2  to  the  ad¬ 
vertisement  of  a  drive-in  theater,  spelled  Driv-N-Theater. 
I  call  your  attention  in  Taylor’s  Exhibit  1  to  an  account  of 
a  beach  theater  operated  by  A.  H.  Emenhiser.  Do  you  have 
any  personal  knowledge  of  the  theater  referred  to  in  the 
Exhibits  which  I  have  just  shown  you?  (208)  A.  Abso¬ 
lutely. 

Q.  4.  WTiere  was  this  theater  located?  A.  On  Sixth 
and  Beach,  right  off  Sixth  Street,  down  on  the  beach.  I 
could  not  tell  the  exact  location  but  I  can  take  you  there 
and  show  it  to  you. 

(209)  Q.  9.  Mr.  Wallace,  I  refresh  your  recollection  by  re¬ 
ferring  to  Taylor’s  Exhibits  1  and  2  which  bear  the  date 
of  1934.  Does  that  refresh  your  recollection  at  all  in  re¬ 
gard  to  this  theater — which  year  it  was  built?  A.  Yes,  this 
does.  I  said  it  was  July  but  I  could  not  be  positive.  If  I 
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had  Mrs.  Dodson  here  I  could  verify  everything  because  We 
had  this  in  black  and  white. 

(Witness  is  referring  to  Taylor’s  Exhibit  No.  2.) 

Q.  10.  Did  you  ever  see  this  drive-in  theater  off  Sixth 
Street  on  the  beach?  A.  When  in  operation? 

Q.  11.  Yes.  A.  Yes.  I  had  free  passes  out  there-f-I 
should  have. 

Q.  12.  Why?  A.  Because  I  worked  there  and  he  gave 
it  to  me.  He  ought  to.  I 

Q.  13.  What  work  did  you  do  on  the  theater?  A. 
I  was  the  carpenter.  Tom  Dodson  and  I  were  both  car¬ 
penters.  We  put  the  fences  up  around  it  T.  H.  Dodson  is 
who  it  was. 

Q.  14.  How  often  did  you  see  this  theater?  A.  I  think 
it  opened  on  Saturday  and  I  am  not  positive  but  I  will  say 
I  saw  it  Saturday,  Monday  and  Wednesday.  Then  it  was 
not  very  long  before  it  closed  up.  I  think  those  were  tlie 
dates.  I  think  I  saw  it  three  times. 

Q.  15.  Did  you  ever  go  down  to  see  the  theater  when 
you  were  not  going  to  a  show?  A.  No,  only  when  I  worked 
there  I  did.  Naturally  we  did  when  we  were  working  there. 
(211)  Q.  24.  Were  there  any  inclined  parking  ramps 
formed  in  the  sand  in  the  automobile  parking  area?  A. 
None  whatever.  j 

Q.  25.  Were  there  ever  any  mounds  or  inclined  terraces 
formed  in  the  sand?  A.  No,  sir. 

Q.  26.  Would  it  be  possible  to  form  inclined  parking 
ramps  in  the  sand  where  this  theater  was  located?  A.  None 
whatever.  I  will  tell  you  that  positively. 

Q.  27.  Why?  A.  I  built  Piers  25  and  10  and  I  was  asf 
sistant  foreman  on  the  Galvez  Hotel  and  we  had  to  put 
down  runways  to  (212)  get  in  there  and  fetch  in  our  ma¬ 
terial,  and  how  could  you  put  a  grade  and  make  ramps  out 
of  sand  otherwise?  You  could  not  possibly  do  it  They 
could  not  get  in  and  out.  If  you  had  any  experience  around 
this  beach  here  you  know  it  could  not  be  done. 
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Excerpts  from  testimony  of  Taylor’s  interference-witness  i 
Edward  C.  Valot  on  August  5, 1941  (PX  2). 

(215)  Q.  1.  Please  give  your  age,  residence  and  occupation.  ' 

A.  49  and  I  live  at  806  Broadway  and  I  am  a  projectionist — 
a  motion  picture  operator. 

Q.  2.  Mr.  Valot,  do  you  know  whether  or  not  a  drive- 
in  theater  was  ever  built  on  the  East  beach  here  in  Gal-  ! 
veston,  Texas?  A.  Yes. 

Q.  3.  Do  you  know  when  that  theater  was  built?  A. 
Around  1934  in  the  summer  time.  I  do  not  remember  the 
month  or  date. 

Q.  4.  Do  you  remember  the  proprietor?  A.  A  man  by 
the  name  of  Emenhiser  employed  us. 

Q.  5.  Do  you  remember  where  this  theater  was  lo¬ 
cated?  A.  Yes,  between  Fifth  and  Sixth  Streets  on  the 
beach  proper. 

Q.  6.  Mr.  Valot,  I  show  you  Taylor’s  Exhibits  1  and  2 
and  call  your  attention  in  Exhibit  1  to  an  account  of  a  beach 
theater,  and  in  Exhibit  2  to  an  advertisement  of  a  drive-in  1 
theater,  spelled  Driv-N-Theater.  Is  the  theater  referred 
to  in  these  exhibits  the  theater  that  you  have  just  told  us 
about?  (216)  A.  That  is  the  one. 

Q.  7.  Did  you  ever  see  this  theater  in  operation?  A.  I 
sure  did. 

Q.  8.  And,  again,  in  what  year  was  that?  A.  In  1934. 

Q.  9.  How  did  you  come  to  see  it  in  operation?  A.  I 
was  employed  as  projectionist. 

Q.  10.  How  long  were  you  projectionist  at  this  theater? 

A.  As  long  as  it  stayed  open.  , 

Q.  11.  How  long  was  that?  A.  About  ten  days.  It 
may  have  been  nine  or  twelve,  but  about  ten  days. 

Q.  12.  Then  you  saw  this  theater  every  day  of  its  ex¬ 
istence?  A.  Every  day. 

Q.  13.  Will  you  describe  in  a  general  way  the  layout 
of  this  theater?  A.  Well,  they  had  a  piece  of  ground  fenced 
off  with  regular  4x6  posts,  I  imagine,  separated  about  15 
feet  apart,  two  strands  of  wire  and  about  every  third  or 
fourth  post  they  had  another  one  sticking  up  in  the  air  for 
their  illumination,  that  is,  red  and  white  lights.  On  the 
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beach  facing  the  boulevard  there  was  a  screen  and  there 
were  abont  six  rows  of  benches  in  front  of  the  screen  and 
behind  that  was  an  open  space,  flat  ground,  for  automobiles 
to  park.  Behind  that  was  a  booth  on  a  trailer  and  they  had 
two  machines  and  openings  on  both  sides  for  exits  and 
entrance. 

Q.  14.  Were  there  ever  any  inclined  parking  ramps  6r 
terraces  or  mounds  formed  in  the  automobile  parking  area 
that  you  just  referred  to!  A.  Not  to  my  knowledge. 

Q.  15.  You  would  have  seen  any  if  there  had  been  any 
there,  wouldn’t  you?  (217)  A.  I  would  have. 

XQ.  2.  Do  you  recall  looking  at  that  parking  area  aid 
seeing  where  they  had  wet  it  down  with  water  to  keep  the 
sand  from  blowing?  A.  They  had  no  water  connections. 

Excerpts  from  testimony  of  Josserand’s  interference- 
witness  Ted  Townsend  on  September  4,  1941  (FX  2).! 

(121)  Q.  1.  Will  you  please  state  your  name,  age,  residence 
and  occupation.  A.  Age  28,  name  Ted  Townsend,  occupa¬ 
tion  longshoreman,  residence  3216  Ave  Q.,  Galveston,  Texas. 

Q.  2.  What  relation,  if  any,  are  you  to  Joseph  Town¬ 
send?  A.  Son. 

Q.  3.  What  is  Joseph  Townsend’s  occupation?  A. 
Carpenter. 

Q.  4.  Have  you  ever  done  any  carpenter  work  wih 
your  father?  A.  Yes. 

Q.  5.  Do  you  recall  the  construction  of  the  drive-in 
theater  on  the  beach  in  Galveston?  A.  Yes. 

i 

(122)  Q.  6.  About  when  was  that,  if  you  remember?  A. 
About  1934. 

Q.  7.  Did  you  have  anything  to  do  with  the  building  of 
that  theater?  A.  Yes  sir,  I  helped  my  father  on  it. 

Q.  8.  Just  what  did  you  do  around  the  theater?  A.  I 
helped  him  build  the  screen  and  I  done  almost  all  the  paint¬ 
ing. 

Q.  9.  Were  you  in  the  theater?  A.  Yes  I  drove  into 
the  theater. 

Q.  10.  Into  the  theater?  A.  Yes  sir. 
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Q.  11.  In  an  automobile?  A.  Yes  sir. 

Q.  12.  Did  you  park  the  automobile  and  look  at  the 
show?  A.  Yes  sir,  a  couple  was  with  me. 

Q.  13.  Did  you  have  any  difficulty  seeing  the  show  from 
the  inside  of  the  car?  A.  No  sir. 

Q.  14.  What  was  the  surface  of  the  ground  like  where 
you  parked  your  car?  A.  It  was  the  way  we  built  it. 

Q.  15.  How  was  that?  A.  We  graded  the  ground  the 
way  you  could  see.  We  parked  the  car  there  and  watched 
the  show. 

Q.  16.  Well  just  how  did  you  grade  up  this  ground 
when  you  built  the  theater?  Could  you  explain  that  a  little 
more?  A.  Well  we  graded  the  ground  to  where  the  front 
wheels  of  the  car  would  set  higher  than  the  next,  where  we 
could  look  over  the  next  car  ahead. 

Q.  17.  I  show  you  a  drawing  in  evidence  as  Josserand  *s 
Ex.  13  and  ask  if  it  illustrates  the  general  arrangement 
of  the  surface  of  the  ground  as  you  graded  it? 

By  Mr.  Clark :  The  record  shows  that  the  drawing, 

Josserand’s  Exhibit  13  is  in  evidence,  having  been 

(123)  identified  as  having  been  made  by  Mr  Josserand, 

identified  by  him  and  introduced  in  evidence  during  the 

taking  of  testimony  of  Mr.  Josserand. 

A.  Yes  it  is. 

Q.  18.  When  you  were  in  the  car  looking  at  the  show, 
when  you  were  ready  to  leave,  how  was  the  car  driven  out 
of  the  theater?  A.  I  believe  we  backed  it. 

Q.  19.  You  think  you  backed  it — Was  there  another  car 
in  front  of  you?  A.  Yes  sir. 

Q.  20.  These  knolls  or  mounds  in  the  theater — did  cars 
drive  over  these  in  moving  from  the  theater?  A.  Yes  sir, 
they  could  drive  ahead. 

Q.  21.  From  one  space  to  another?  A.  Yes  sir. 

Q.  22.  And  from  one  driveway  to  another  driveway  in 
front?  A.  Yes  sir. 

Q.  23.  Are  you  any  relation  to  Mr.  Richard  Townsend? 
A.  Nephew. 

Q.  24.  Was  he  working  down  there  in  the  theater  too? 
A.  Yes  sir. 


Excerpts  from  testimony  of  Josserand’s  interference- 
witness  Joseph  W.  Townsend,  Sr.  on  September  4, 1941 
(PX  2). 

(129)  Q.  7.  I  believe  you  testified  that  they  graded  up  the 
ground  to  make  the  the  knolls  and  raise  the  front  of  tiie 
cars  in  your  other  testimony,  was  that  right?  A.  Yes  sir. 

Q.  9.  The  opposing  party  in  this  interference  have- 
brought  in  some  witnesses  who  testified  that  the  ground  in 
the  theater  was  flat  and  not  graded,  as  you  have  testified 
What  do  you  say  to  that?  A.  They  were  mistaken  or  th^y 
have  forgotten,  I  do  not  know  just  which  it  is  but  they  ate 
surely  mistaken  about  it  because  we  graded  it  up. 

Q.  10.  Do  you  remember  a  porter  that  worked  out 
there  by  the  name  of  John  Harris?  A.  Yes  sir. 

Q.  11.  Was  he  around  there  all  the  time?  Was  he  thei*e 
all  the  time  or  not?  A.  Yes  that  was  the  one. 

Q.  12.  Do  you  remember  a  Miss  Louise  Wallace  who 
was  selling  tickets?  A.  I  remember  there  was  a  lady 
around  there,  I  do  not  remember  her  name  but  I  saw  h6r 
around  there. 

(131)  Q.  23.  About  how  high  were  these  little  knolls  pr 
ramps  for  the  purpose  of  raising  the  front  of  the  cars,  as 
you  recall  them?  A.  About  12  feet  or  15  inches  I  do  ndt 
remember  just  exactly.  I  think  about  15  inches  from  the 
lowest  place  to  the  highest. 

Q.  24.  Did  the  cars  drive  over  these  knolls?  A.  Yes 
sir.  | 

Excerpts  from  testimony  of  Josserand’s  interference- 
witness  John  Harris  on  September  4, 1941  (PX  2). 

(141)  Q.  3.  How  long  have  you  lived  in  Galveston?  A.  I 
have  been  here  since  ’29. 

Q.  4.  Where  do  you  work?  A.  Gray  Iron  Works. 

Q.  5.  Did  you  ever  work  in  a  drive-in  theater  down  on 
the  East  beach  in  Galveston?  A.  Yes  sir. 

Q.  6.  When  was  that?  (142)  A.  That  was  in  ’34. 

Q.  7.  Who  did  you  work  for  there?  A.  We  had  a  Mr. 
Price  who  was  in  partners  with  Mr.  Emenhiser.  I  worked 
for  them. 
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Q.  8.  What  did  you  dot  A.  I  was  janitor.  I  picked 
up  the  papers,  wet  down,  saw  that  the  cars  parked  right,  at¬ 
tended  to  the  drink  stand. 

Q.  9.  Do  you  remember  how  this  theater  was  builtt  A. 
Yes,  sir,  it  was  built  with — down  in  there  so  that  the  cars 
could  drive  over  a  little  hill  like — so  one  could  be  a  little 
higher  than  the  other  and  look  over  them. 

Q.  10.  You  said  you  wet  down,  what  was  it  you  wet 
down?  A.  Sand  to  keep  it  down  so  it  would  not  blow.  The 
sand  blew  all  over  everything.  We  wet  it  down  so  that  we 
would  not  have  so  much  sand  blowing.  Out  on  that  beach 
the  wind  would  get  up  and  the  sand  would  blow. 

Q.  11.  Do  you  remember  any  of  the  men  that  helped 
build  the  theater?  A.  I  disremember,  his  name  now. 

Q.  12.  Do  you  remember  Mr.  Joseph  Townsend?  A. 
Joe  Townsend,  Richard  Townsend  and  his  son,  all  three  of 
them  they  built  it. 

Q.  13.  Do  you  remember  Mr.  Joe  Townsend  and  the 
other  men  working  on  the  ground  to  make  these  hills  that 
you  spoke  of?  A.  Yes  sir,  they  had  a  grader  there,  some 
mules  pulling  the  sand  up. 

Q.  14.  Do  you  remember  how  high  these  little  hills 
were?  A.  I  imagine  they  were  about  12  inches,  or  13  inches 
high.  I  never  did  measure  them  to  know  but  saw  the  cars 
could  run  over  them. 

Q.  15.  Why  did  they  have  those  hills  there?  A.  So 
that  the  cars  could  see  over  the  other. 

Q.  16.  When  a  car  wanted  to  go  out,  would  it  drive 
forward?  A.  Yes  sir,  they  would  keep  right  on  out 

Q.  17.  Do  you  remember  a  Miss  Louise  Wallace  that 
worked  around  the  theatre?  A.  Yes  sir,  I  remember  her, 
she  was  from  Houston. 

Q.  18.  Who  did  she  work  for?  A.  She  must  have 
worked  for  the  man  who  owned  the  theatre,  Mr.  Emenhiser. 
She  used  to  drive  his  car. 

(143)  Q.  19.  Did  you  ever  see  her  driving  his  car  around 
the  theater?  A.  Yes  sir. 

Q.  20.  Were  you  in  the  theatre  when  they  were  grading 
up  these  knolls?  A.  Yes  sir  I  was  there. 
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Q.  21.  Did  you  ever  see  Miss  Wallace  parking  these 
cars  on  these  knolls!  A.  Yes  sir,  I  saw  her  coming  up  there 
in  the  car. 

Q.  22.  Why  was  she  doing  itf 

Q.  22.  She  was  testing  to  see  if  she  could  see  the  screen  t 
A.  Yes. 

Q.  23.  When  the  show  was  over  did  the  cars  drive  out 
of  the  theater?  A.  They  went  right  ahead  when  the  show 
was  over. 

Q.  24.  They  just  drove  forward  and  out  of  the  theater? 
A.  Yes  sir. 

(144)  XQ.  7.  Were  there  driveways  in  this  parking  area 
where  the  cars  parked?  A.  Driveways,  well  no  sir,  driven 
ways  on  the  outside  but  none  on  the  place  where  you  come 
in.  When  you  wanted  to  go  on  you  just  go  on  over  those 
mounds. 

XQ.  8.  How  did  the  automobiles  get  on  to  thosi 
piounds  ?  A.  Drive  right  on  over  when  they  go  out  just 
drive  right  on  out. 

XQ.  9.  How  far  apart  were  these  mounds?  A.  They 
were  about  16  feet. 

XQ.  10.  How  wide  were  the  mounds  themselves?  Ai 
Well,  according  to  the  slope  of  the  automobile  just  far 
enough  to  keep  from  jamming  or  bumping  each  other. 

XQ.  11.  How  high  were  those  mounds?  A.  They 
looked  to  me  about  10"  or  12". 

XQ.  12.  Would  it  not  be  more  accurate  to  say  that  they 
were  about  2  feet  high?  A.  That  could  be,  I  did  not  meas¬ 
ure  them.  This  is  my  estimate  of  them.  They  might  have 
been  2  feet  high. 

XQ.  13.  According  to  your  memory?  A.  Yes  sir,  but  I 
was  just  speaking  about  my  estimate.  They  could  have  been 
2  feet  high  just  like  you  say. 

(145)  XQ.  22.  Did  you  ever  see  any  automobiles  get  stuck 
in  that  theater?  A.  Never  did  see  any  get  stuck  while  I 
was  there. 

XQ.  23.  Who  owned  this  theater?  A.  Mr.  Price  and 
this  man,  this  big  fellow,  Mr.  Emenhiser,  I  forget  his  name. 

(146)  XQ.  29.  Do  you  blow  William  Grace,  he  works  at  the! 
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Moody  Camp.  A.  Yes  sir,  I  know  him  very  well,  I  knew 
him  down  there. 

XQ.  30.  Why  did  not  they  re-grade  this  area  after  it 
smoothed  out  the  first  timet  Do  yon  know!  A.  I  do  not 
know,  it  just — the  old  man  left,  old  man  Price,  he  did  not 
have  any  money  to  operate  it. 

XQ.  31.  These  knolls,  that  yon  are  talking  about,  yon 
call  them  knolls?  A.  Yes  sir,  that  what  I  call  him. 

XQ.  32.  They  did  not  last  very  long,  did  they,  when 
they  were  first  made?  A.  They  lasted  pretty  good,  they 
would  dig  the  sand  out  and  throw  it  to  the  top  and  keep 
them  we  down.- 

XQ.  33.  They  put  in  the  wooden  supports  in  front  to 
keep  the  knolls  from  going  to  pieces?  A.  The  carpenters? 

XQ.  23.  The  carpenters  built  these  wooden  supports  in 
front  of  the  knolls?  A.  Yes  sir. 

XQ.  34.  Who  were  these  carpenters?  A.  Mr.  Town¬ 
send,  his  two  brothers  and  one  son. 

XQ.  35.  As  I  understand  it  there  was  a  wooden  bulk¬ 
head  in  front  of  the  knoll  so  that  the  knoll  would  not  go  to 
pieces?  A.  Yes. 

XQ.  36.  Do  you  remember  that  those  bulkheads  were 
extended  up  a  little  so  that  the  automobiles  would  go  against 
it  and  act  as  a  stop?  A.  Yes. 

XQ.  37.  These  stops  would  stop  the  automobiles  from 
slipping  off  the  knolls  when  they  were  not  intended  to?  A. 
Yes. 

(147)  RQ.  1.  I  want  to  see,  John,  if  you  understand  just 
what  Mr.  Austin  asked  you  a  minute  ago.  When  I  asked  i 
you  about  those  knolls,  you  said  the  sand  was  rounded  up 
and  the  cars  drove  right  over,  was  that  right?  A.  Yes  sir. 

RQ.  2.  When  Mr.  Austin  asked  you  a  minute  ago  if 
there  was  a  wall  built  up  in  front  of  those  knolls  that  ' 
stopped  the  car  and  kept  it  from  going  over,  did — (interrup-  ' 
tion)  You  mean  in  front  of  the  way  the  car  was  going? 

A.  No,  there  was  none  there,  there  was  a  slope. 

RQ.  3.  Then  when  you  said  there  was,  that  the  carpen¬ 
ters  built  something  to  stop  the  car  in  front  of  each  knoll, 
did  you  mean  that  or  not?  A.  In  front  of  the  knolls,  no 
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sir,  they  did  not  have  anything  there  to  stop  the  car.  I 
do  not  remember  that.  They  might  have  had  it  under  the 
ground  but  they  did  not  have  it  high  enough  to  stop  it  going 
over.  It  was  made  like  this  (witness  inclines  hand  down¬ 
wardly).  If  the  carpenters  built  anything  down  there  I  did 
not  see  it.  They  built  a  box  office. 

RQ.  4.  Did  you  ever  see  them  building  any  wood  on 
these  knolls?  A.  No  sir. 

RQ.  5.  Did  you  ever  see  the  cars  drive  right  over  one 
knoll  from  the  other?  A.  Yes  sir. 

RQ.  6.  Could  they  start  at  the  back  and  go  right  up  to 
the  front  of  the  theater  to  the  back  of  the  benches?  A.  Yes, 
the  benches  were  in  front  of  the  cars. 

Excerpts  from  testimony  of  Josserand’s  interference- 
witness  Mrs.  Curtis  Howard  on  September  4,  1941 
(PX  2). 

(148)  Q.  1.  Mrs.  Howard,  will  you  please  state  your  namfe, 
residence  and  occupation?  A.  Mrs.  Curtis  Howard, 
Almeda-Genoa  Road,  Houston,  Texas,  housewife. 

Q.  2.  What  was  your  maiden  name?  A.  Louise  Wal¬ 
lace. 

Q.  3.  Do  you  know  a  Mr.  A.  H.  Emenhiser?  A.  Yes. 
Q.  4.  When  did  you  first  become  acquainted  with  hind? 
A.  Spring  of  ’33. 

(149)  Q.  14.  Did  Mr.  Josserand  discuss  with  you  and  Mij-. 
Emenhiser  at  that  time  anything  about  a  drive-in  theater 
that  had  been  built  in  some  other  part  of  the  country?  A. 
Yes,  he  had  articles  in  a  magazine  explaining  the  operation 
of  a  drive-in  theater  that  was  at  that  time  in  operation  ip. 
Camden,  New  Jersey,  and  the  magazine  had  pictures  of  the 
theater  as  it  was  built  there  and  I  believe  to  the  best  of  my 
knowledge  that  it  was  the  only  one  of  its  kind  in  operation 
in  the  country. 

(153)  Q.  32.  What  was  the  admission  price  to  the  theater 
if  you  recall?  A.  Admission  for  the  seats  that  were  in 
front  of  the  cars  was  l(ty  for  adults  and  for  children,  then 
a  car  with  all  its  occupants  was  admitted  for  25^. 
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Q.  33.  How  long  did  the  theater  run  down  there  in  Gal¬ 
veston,  if  yon  remember,  after  they  opened  it?  A.  Well  , 
not  more  than  two  or  three  weeks. 

Q.  34.  What  happened  to  it?  A.  There  was  storm 
and  it  was  washed  away.  , 

Q.  35.  Were  yon  aronnd  the  theater  when  it  was  being 
bnilt?  A.  Yes. 

Q.  36.  Did  yon  have  anything  to  do  in  helping  to  bnild 
the  theater?  A.  Not  in  the  actnal  construction  but  I  drove 
Mr.  Emenhiser’s  car  and  tested  the  grading  as  it  was  being  , 
done. 

Q.  37.  Yon  mean  tested  the  knolls?  A.  Yes  the  knolls. 

Q.  38.  For  what  purpose  were  you  testing  the  knolls? 

A.  We  were  testing  the  knolls  to  be  sure  that  the  occupants 
of  the  car,  front  and  back  seats  could  see  over  the  knolls, 
that  is  the  way  the  car  was  parked. 

Q.  39.  You  did  that  after  the  screen  was  constructed? 

A.  Yes  the  screen  was  the  first  thing  we  put  up. 

Q.  40.  Just  what  did  you  do  when  you  were  parking 
these  cars  on  these  knolls,  how  did  you  do  that?  A.  We 
would  drive  up  to  the  knoll  and  park  as  we  instructed  the 
ushers  to  instruct  the  drivers  later  on  after  the  theater 
opened  and  parked  the  car  and  then  see  whether  the  screen  ; 
was  visible  from  both  front  and  back  seats. 

Q.  41.  You  made  these  tests  all  over  the  theater?  A. 
Yes,  we  made  these  tests  all  over  the  theater.  When  (154) 
they  graded  the  theater  to  a  point  where  we  thought  it 
would  work,  then  we  would  test. 

Q.  42.  Do  you  remember  what  kind  of  a  car  Mr.  Emen- 
hiser  had  that  you  were  testing  with?  A.  Yes,  an  Auburn. 

Q.  43.  Did  you  drive  his  car  over  the  top  of  these  knolls 
from  one  parking  place  to  another?  A.  Yes. 

Q.  44.  How  high  would  you  say  these  knolls  were  that 
they  piled  up  there  to  park  the  cars  on?  A.  Well  I  would 
say  that  they  were  just  about  a  foot,  might  not  have  been  , 
quite  that  high. 

Q.  45.  Did  you  have  any  difficulty  with  the  car  of 
hangingupwhenyouweredrivingovertheknolls?  A.  No,  : 
no  difficult  at  all  with  that. 
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Q.  46.  Do  you  remember  about  bow  long  the  theater 
was  from  the  screen  back  to  the  parking  areas,  just  gen¬ 
erally?  A.  Well  I  do  not  remember  the  length  of  the  entire 
theater,  however,  I  do  remember  that  the  approximate  dis¬ 
tance  from  the  screen  to  the  booth  where  tickets  were  sold 
was  approximately  100  feet  I  would  guess  that  it  would 
be  about  that  much  and  then  there  were  cars  behind,  there 
was  space  for  cars  and  ramps  for  cars  behind  the  booth 
where  the  tickets  were  sold  and  soft  drinks  were  sold. 

Q.  47.  What  was  the  nature  of  your  work  after  the  the¬ 
ater  started  operating?  A.  Well  generally  handy  mhn. 
I  sold  tickets  and  soft  drinks  and  helped  with  the  ushers  to 
see  that  they  were  supplied  with  tickets  and  give  them  a|ny 
instructions  that  they  needed  and  then  when  we  discovered 
that  the  people  could  see  the  screen  from  the  seawallj  I 
helped  string  bunting  up  on  the  side  to  interfere  with  the 
view  from  the  seawall.  Outside  of  that  I  did  generally 
whatever  had  to  be  done. 

Q.  48.  How  did  they  do  this  grading  work  when  they 
were  hilling  up  these  ramps  or  knolls?  A.  With  mules. 

(155)  Q.  50.  This  sand  down  on  the  beach  in  Galveston, 
what  was  it  like,  was  it  loose  sand  or  was  it  packed  down? 
A.  It  was  loose  sand  but  it  had  to  be  packed  and  worked 
every  other  few  days  to  keep  it  in  condition.  It  was  fairly 
loose  when  it  was  damp  it  packed  down  well  but  it  was  not 
always  damp. 

Q.  51.  Did  you  wet  it  down  with  water?  A.  Yes 
when  it  dried  out  we  wet  it  down. 

Q.  52.  Do  you  remember  a  colored  porter  that  worked 
around  the  theater?  A.  Yes  we  had  a  colored  porter. 

Q.  53.  Do  you  remember  what  his  name  was?  A.  I 
believe  his  name  was  Harris,  I  would  not  be  positive,  I 
would  not  recognize  him  if  I  saw  him,  I  believe  his  name  whs 
Harris. 

(156)  XQ.  9.  How  many  knolls  did  they  put  into  the  the¬ 
ater?  A.  You  mean  how  many  to  raise  the  cars?  Well 
each  was  a  double  row  and  I  would  say  that  there  was  room 
for  approximately  8  double  rows  of  cars. 
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XQ.  10.  Was  there  a  knoll  for  each  row  of  cars  or  one 
knoll  for  each  donble  row?  A.  No  there  was  a  knoll  for 
each  row  of  cars. 

XQ.  11.  From  yonr  recollection  would  you  say  that 
these  knolls  were  all  graded  by  the  time  the  theater  opened? 
A.  Yes,  but  as  I  said,  they  were  regraded  and  reworked 
every  few  days. 

(157)  XQ.  22.  Did  you  ever  have  any  parking  congestion 
in  that  parking  area?  A.  You  mean  right  down  at  the 
theater? 

XQ.  23.  Within  the  theater?  A.  Well  we  had  ushers 
employed  to  direct  the  traffic  and  I  do  not  remember  any 
serious  congestion.  Most  of  the  congestion  was  up  on  the 
beach,  in  fact,  on  the  seawall  where  cars  were  parked  and 
attempting  to  see  the  show  free. 

XQ.  24.  How  did  you  collect  money  from  these  people 
in  the  automobiles?  A.  By  ushers. 

XQ.  25.  Was  the  parking  area  enclosed  in  any  way? 
A.  Yes,  there  was  a  fence  around  it,  about  2Vz  or  3  feet 
high. 

(158)  XQ.  30.  Then  from  your  experience  it  was  possible 
for  an  automobile  to  get  hung  up  if  the  knoll  had  been  too 
high?  A.  Naturally,  if  it  would  have  been  too  high  it  would 
have  been  stopped  by  it  but  the  sand  did  not  stick,  if  so,  it 
would  take  the  top  off  of  the  knoll  off.  We  did  not  have  any 
car  that  got  stuck  up  there  because  we  had  no  difficulty  with 
that  type  of  trouble  at  all. 

XQ.  31.  In  your  testing  when  they  were  building  these 
knolls,  didn’t  you  sometimes  find  a  knoll  there  too  high? 
A.  No,  because  we  tested  before  they  would  get  it  too  high. 
We  were  down  there  during  the  actual  grading  testing  all 
the  time  that  they  were  grading  and  we  knew  from  the  draw¬ 
ings  that  we  were  going  by  of  Mr.  Josserand,  what  would 
be  necessary  so  that  the  cars  could  see  and  naturally  we 
would  not  grade  the  hill  higher  than  was  necessary. 

XQ.  32.  In  your  testing  didn’t  you  occasionally  find  as 
in  most  testing,  that  you  had  run  over  your  figures  and 
were  too  big?  A.  I  do  not  recall  any  such  instance. 
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(159)  XQ.  39.  How  many  pairs  of  knolls  or  parking  areas 
did  you  say  there  were?  A.  Approximately  eight  paits  of 
rows. 

XQ.  40.  Or  16  single  rows?  A.  Yes. 

(160)  RQ.  1.  Mrs.  Howard,  Me.  McComb  testified  foif  the 
opposing  party  in  this  controversy  with  Mr.  Josserand  and 
stated  that  as  he  remembers  the  surface  of  this  theater,  it 

#  I  7 

was  entirely  flat;  that  there  were  no  knolls  or  inclined 
parking  places.  What  would  you  say?  A.  I  would  say  that 
I  know  definitely  that  there  were  knolls  and  grading  [was 
done  to  make  these  knolls  for  the  purpose  of  parking  pars 
because  I  was  there  when  they  were  doing  it  and  I  tried 
them  when  it  was  being  done  to  be  sure  that  they  were  the 
proper  height. 

Excerpts  from  Louis  P.  Josserand’s  rebuttal  testimony  on 
September  4, 1941,  in  Interference  78,008  (PX  2). 

(162)  Q.  5.  What  does  your  drawing,  Exhibit  12  show, 
very  briefly?  A.  It  shows  the  plan  or  section  of  the  drive- 
in  theater. 

Q.  6.  Looking  at  the  sectional  view,  how  would  cars 
enter  and  leave  the  theater?  A.  Well  they  would  come  in 
through  the  driveway  and  park  on  the  parking  ramp  and 
then  drive  out  of  the  theater  in  either  a  forward  or  back¬ 
ward  movement,  depending  on  the  choice  of  the  driver  or 
condition  of  the  occupancy  of  the  theater. 

Q.  7.  Could  a  car  drive  forward  from  one  driveway  to 
the  next?  A.  Yes,  a  car  parked  on  one  parking  ramp  could 
drive  over  the  high  part  of  that  parking  ramp  on  to  the 
driveway  in  front  and  forward  on  another  parking  ramp 
if  it  so  desired. 

Q.  8.  Are  the  parking  ramps  single  or  double?  A. 
Double.  j 

Q.  9.  Could  he  drive  over  the  back  of  one  of  a  pair  to 
the  front  one  of  a  pair?  A.  Yes,  he  could. 

Q.  10.  Will  you  now  refer  to  Exhibit  13  and  state  when 
you  made  that  drawing?  A.  This  drawing  was  made,  as  I 
remember  it,  early  in  ’34. 
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Q.  11.  Do  you  find  any  date  on  that  drawing?  A.  Yes, 
a  date  of  March  ’34  in  the  lower  right  hand  corner. 

Q.  12.  What  does  that  drawing  illustrate.  A.  It  illus¬ 
trates  a  legendary  section  through  a  drive-in  theater. 

Q.  13.  Did  you  ever  actually  build  or  have  built  a  the¬ 
ater  embodying  that  construction?  A.  I  did. 

Q.  14.  Where  and  when?  A.  On  the  job  in  Galveston 
in  1934. 

(163)  Q.  21.  Mr.  Josserand,  you  have  heard  the  testimony 
of  the  witnesses  who  were  produced  in  behalf  of  the  party 

(164)  Taylor,  several  of  whom  testified  that  they  were 
around  this  theater  in  Galveston  and  were  of  the  opinion 
that,  as  their  recollection  served  them  the  surface  of  the 
theater  was  flat  as  distinguished  from  being  formed  in 
knolls  or  ramps  to  incline  the  parked  cars.  What  do  you 
say  to  the  testimony  of  those  witnesses  for  Taylor?  A. 
Well,  inasmuch  as  I  was  a  party  to  the  constructing  of  these 
ramps  in  this  theater,  I  would  say  that  they  have  a  bad 
memory. 

Q.  26.  Going  back  to  this  theater  at  Galveston,  did  you 
ever  actually  drive  your  own  car  into  that  theater  on  the 
beach?  A.  I  did. 

Q.  27.  Just  explain  that  operation.  A.  Well  I  drove 
in  there  a  number  of  times  and  used  my  car  in  testing  the 
sight  lines  in  the  theater  and  attended  a  performance  in 
the  theater  observing  it  from  my  own  car. 

Q.  28.  How  high  were  the  mounds  or  knolls  supposed 
to  be  in  that  Galveston  theater?  A.  Well  I  do  not  recall 
exactly  the  elevation  of  them  but  they  were  about  12  or 
12M>".  That  was  at  the  front  and  gradually  became  lower 
toward  the  rear,  depending  on  the  sight  line. 

(165)  Q.  34.  You  had  these  drawings,  Exhibits  12  and  13 
in  your  possession  at  the  time  you  were  discussing  drive-in 
theaters  with  Mrs.  Howard  and  Mr.  Emenhiser?  A.  Well 
I  am  sure  that  I  had  Exhibit  12  at  that  time  and  later  I 
am  sure  that  I  had  Exhibit  13  in  the  discussions. 

Q.  35.  When  did  you  discuss  building  the  Houston  the¬ 
ater  with  Mrs.  Howard?  A.  Well  the  first  discussion  was 
at  the  time  they  came  to  my  office. 
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Q.  36.  At  the  time  they  were  contemplating  building 
the  Houston  theater  in  May  or  June  of  ’34  did  you  have  this 
drawing,  Exhibit  12?  A.  Yes.  j 

Q.  37.  I  show  you  a  photograph  which  has  been  marked 
for  identification  as  Josserand’s  Exhibit  16  and  ask  if  you 
can  identify  that  and  give  us  any  information  regarding  it? 
A.  Well  that  is  a  view  of  the  screen  from  the  parking  area 
of  the  Texas  Drive-In  Theater  in  Houston.  It  was  built  in 
1940. 

(166)  Q.  38.  I  show  you  a  page  from  the  Houston  Chronicle 
dated  Sunday,  June  16, 1940  and  ask  you  if  you  can  identify 
any  of  the  information  on  that  page?  A.  Yes  I  can  identify 
that  page,  it  came  from  the  Houston  Chronicle. 

Q.  39.  Just  state  very  briefly  what  that  illustrates?  A* 
Well  this  illustrates  the  drive-in  theater  built  on  South  Main 
Street,  in  Houston  Texas  and  it  was  run  ten  days  after  the 
opening  as  I  recall,  of  the  drive-in  theater  on  South  Main. 

Q.  40.  Is  that  the  same  theater  that  is  shown  on  the 
photograph  Exhibit  16?  A.  It  is. 

By  Mr.  Clark:  Photograph  of  the  Houston  Texas 
Drive-In  theater  is  offered  in  Evidence  as  Josserand’s 
Exhibit  16  and  the  print  from  the  Houston  Chronicle 
dated  June  16,  1940  is  offered  in  evidence  as  Josser¬ 
and’s  Exhibit  17. 

Q.  41.  Do  you  know  Mr.  W.  W.  Smith  of  the  Park-In 
Theaters?  A.  I  do. 

Q.  42.  Mr.  Smith  testified  in  behalf  of  the  party  Taylor 
that  he  had  a  conference  with  you  in  California  in  October 
’39.  Do  you  recall  that  conference?  A.  I  do. 

(167)  Q.  45.  I  do  not  believe  you  understand  my  question. 

Mr.  Josserand  I  asked  you  what  knowledge  you  had  of 
drive-in  theaters  having  driveover  ramps  in  them  prior  to 
the  conference  with  Smith  in  October  ’39?  A.  I  had  de¬ 
signed  and  been  associated  with  the  construction  of  the 
drive-in  theater  on  the  Galveston  beach  that  employed  the 
drive-over  ramps  in  the  summer  of  1934.  I 

Q.  46.  Then  you  had  actually  built  and  observed  the 
operation  of  a  drive-in  theater  having  driveover  ramps  in  it 
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some  five  years  prior  to  your  conversation  with  Smith  T  A. 
I  did. 

(168)  XQ.  12.  In  the  conference  that  you  had  with  Mr. 
Smith  in  October,  ’39,  was  it?  (Witness  indicates  in  the 
affirmative),  did  Mr.  Smith  show  you  at  that  time  some 
plans  of  his  theater?  A.  I  think  he  had  some  blueprints. 

XQ.  13.  Did  he  show  you  some  plans  of  the  Cleveland 
theater?  A.  I  do  not  recall 

(169)  XQ.  23.  How  many  pairs  of  parking  ramps  would 
you  say  were  present  in  this  Galveston  theater  that  you 
have  referred  to?  A.  I  do  not  recall  whether  they  built  the 
full  number  that  were  shown  on  the  drawing. 

Excerpts  from  Josserand’s  Interference  Brief  filed  Octo¬ 
ber  31,  1941  before  the  Board  of  Interference  Exam¬ 
iners,  in  Interference  78,008,  as  to  Conception  and 
Reduction  to  Practice  (which  excerpts  are  referred 
to  on  pages  18  to  20  inclusive  and  page  68  of  PX  104). 

pages  7  &  8  of  Josserand’s  Brief: 

5.  ACTUAL  BUILDING  OF  GALVESTON  THEA¬ 
TER,  JULY,  1934. 

.  .  .  the  party  Josserand  has  produced  testimony  as 
to  the  actual  building  and  operation  of  the  theater  embody¬ 
ing  the  subject  matter  of  the  interference  count,  at  Galves¬ 
ton,  Texas,  in  the  month  of  July,  in  1934. 

The  party  Josserand  has  himself  testified  regarding 
the  building  and  operation  of  this  theater  which  was  built 
on  the  beach  at  Galveston,  Texas. 

*••••••• 

Josserand  furnished  drawings  similar  to  Josser¬ 
and’s  Exhibit  7  and  illustrates  the  structure  of  the  the¬ 
ater  built  at  Galveston  (Rec.  p.  52).  For  purposes  of  this 
interference  Josserand  built  an  illustrative  model,  Exhibit  3 
(Rec.  p.  54). 

•  ••••••« 

Josserand  testified  that  he  met  Joseph  Townsend  (Rec. 
p.  57)  and  that  the  construction  of  the  Galveston  theater 
was  carried  out  (Rec.  pp.  56,  57  and  65).  Josserand  ac¬ 
tually  drove  into  the  theater  with  his  car,  as  testified  by  him 
(Rec.  pp.  53  and  56  and  rebuttal  testimony,  p.  34). 
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It  is  evident  that  Mr.  A.  H.  Emenhiser  could  not 
be  located  as  a  witness  as  indicated  by  various  witnesses. 

In  corroboration  of  the  actual  building  of  the  theater 
in  Galveston,  Josserand  produced  Mr.  T.  W.  Emen¬ 
hiser.  .  .  . 

*••••••• 

Mr.  Emenhiser  further  corroborates  Mr.  Josserand  *s 
testimony  as  to  the  construction  of  the  Galveston  theater 
by  stating  that  it  was  like  the  structure  of  Josserand ’s 
Exhibit  1  (Rec.  p.  7). 

pages  12  ft  13  of  Josserand’*  Brief: 

Undoubtedly,  Josserand  has  produced  clear  and  con¬ 
vincing  evidence  which  is  unimpeachable  as  to  actual  build¬ 
ing  and  construction  of  this  theater  at  Galveston,  Texas,  in 
July  of  1934.  The  theater  only  operated  for  a  very  shoH 
period  of  time  and  was  then  destroyed  by  a  tropical  storm, 
as  is  indicated  clearly  by  Josserand ’s  Exhibit  6. 

«»...••• 

It  is  evident,  therefore,  that  the  theater  embodied  tlje 
inclined  parking  ramps  called  for  in  the  interference  count. 

•  ••••••a 

The  testimony  of  Josserand  and  his  witnesses  as  to  the 
construction  of  this  theater  is  clear  and  convincing  and 
seems  obvious  that  the  theater  was  built  in  accordance  with 
the  interference  count. 

pages  18  ft  19  of  Josserand’*  Brief: 

In  conclusion,  it  would  appear  that  Taylor  has  failed 
miserably  in  his  attempt  to  discredit  the  testimony  of  Jos¬ 
serand  and  his  witnesses  regarding  the  actual  building  and 
operation  of  the  Galveston  theater. 

•  ••«•**• 

.  .  .  Josserand  .  .  .  had  actually  built  the  theater 
at  Galveston  long  before  he  ever  heard  of  either  Smith  or 
Taylor.  Josserand  has  the  record  date  of  December  14, 
1933,*  for  conception  and  constructive  reduction  to  practice, 
and  in  addition  shows  conclusively  that  he  had  the  invention 
of  the  interference  count  by  the  building  of  a  theater  in 

*  The  filing  date  of  his  Patent  No.  2,102,718,  discussed  on  page  4  hereof. 
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Galveston  embodying  the  structure  of  the  interference 
count  as  early  as  July  of  1934. 

•  ••••••• 

To  show  Josserand’s  further  activity,  he  built  a  the¬ 
ater  at  Galveston,  Texas,  in  July  of  1934,  which  beyond 
question,  embodied  the  subject  matter  of  the  interference 
count. 

Excerpt  from  Josserand’s  Petition  for  Rehearing,  filed  be¬ 
fore  the  Board  of  Interference  Examiners  on  Febru¬ 
ary  3,  1942,  in  Interference  78,008  (which  excerpt  is 
referred  to  on  pages  22  and  35  of  PX  19) : 

How  can  the  operation  with  paid  admissions  of  hun¬ 
dreds  of  customers  to  a  theater  from  July  5th  to  July  26, 
1934  be  considered  as  accidental? 

Excerpts  from  Josserand’s  Brief  in  CCPA  filed  September 
30,  1942  before  the  U.  S.  Court  of  Customs  and  Patent 
Appeals,  Patent  Appeal  Docket  4745  (which  excerpts 
are  referred  to  on  pages  34  and  35  of  PX  19  and  on 
pages  20,  21,  22,  23,  68  and  70  of  PX  104). 

pages  28  ft  29  of  Josserand’s  Brief: 

This  error  is  directed  to  the  failure  of  the  Board  of 
Interference  Examiners  to  award  Josserand  credit  for 
conception  and  actual  reduction  to  practice  and  suc¬ 
cessful  operation  of  a  theater  embodying  the  invention  at 
Galveston,  Texas,  in  July  of  1934. 

The  earliest  date  of  the  senior  party  Taylor  is  in  1937 ; 
whereas  the  record  in  this  interference  conclusively  proves 
that  the  party  Josserand  actually  built  and  operated  under 
a  license  a  drive-in  theater  embodying  all  of  the  subject 
matter  of  the  interference  count  as  early  as  July,  1934. 

•  ••••«*» 

.  .  .  Josserand  furnished  drawings  similar  to 
Josserand’s  Exhibit  7  and  illustrates  the  structure  of  the 
theater  built  at  Galveston.  .  .  . 

•  ••••••• 

It  is  evident  that  Mr.  A.  H.  Emenhiser  could  not 
be  located  as  a  witness  as  indicated  by  the  various  wit¬ 
nesses. 
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In  corroboration  of  the  actual  building  of  the  theater 
in  Galveston  .  .  . 


Emenhiser  further  corroborates  Josserand’s  testimony 
as  to  the  construction  of  the  Galveston  theater  by  stating 
that  it  was  like  the  structure  of  Josserand’s  Exhibit  1  (R. 
p.  49)  .  .  . 


page*  32,  33  ft  34  of  Josserand’s  Brief: 

Mrs.  Wallace  Howard  also  corroborates  Josserand 
and  the  other  witnesses  by  giving  a  very  clear  and  con¬ 
vincing  testimony  as  to  the  observation  of  Josserand’s 


original  drawing,  the  planning  of  the  theaters  at  Houston 
and  Galveston  and  testifies  that  she  actually  drove  a  car  of 
Emenhiser  (R.  p.  153)  onto  the  knolls  as  they  were  being 
graded  in  the  Galveston  theater,  so  as  to  determine  the  cor¬ 
rect  sight  lines  to  observe  the  performance  on  the  screen. 
On  cross-examination,  Counsel  for  Taylor  was  unable  to 
alter  her  story  and  it  seems  very  obvious  that  her  testi¬ 
mony  is  true  and  correct. 

Undoubtedly,  Josserand  has  produced  clear  and  con¬ 
vincing  evidence  which  is  unimpeachable  as  to  actual  buitd- 


ing  and  construction  of  this  theater  at  Galveston,  Texas,  in 
July  of  1934  .  .  . 


The  construction  of  the  theater  is  conclusively  proven 
by  the  witness. 

This  theater  in  Galveston  therefore  undoubtedly  proves 
the  conception  and  completion  of  the  invention  by  Jos¬ 
serand  long  prior  to  the  time  when  Taylor  entered  the  field. 
The  details  given  by  these  witnesses  in  behalf  of  Josserand 
show  conclusively  that  they  were  convinced  as  to  the  cor¬ 
rectness  of  their  testimony,  and  they  were  entirely  disin¬ 
terested  witnesses  insofar  as  this  controversy  is  concerned. 

This  activity  on  the  part  of  Josserand  entitles  him  to 
an  award  of  priority  because  it  shows  conclusively  that  he 
conceived  and  actually  had  built  a  theater  embodying  the 
issue  of  the  interference  count  as  early  as  July,  1934. 


.  .  .  It  is  obvious  that  the  Board  of  Interference  Ex¬ 
aminers  erred  in  this  conclusion  in  view  of  the  facts  pre- 
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sented,  and  it  is  therefore  asked  that  this  Honorable  Court 
review  the  record  in  connection  with  the  testimony  of  the 
party  Josserand,  because  certainly  a  theater  which  was 
built,  including  a  screen,  ticket  office,  fence,  lights  and 
graded  areas  to  park  the  car,  was  not  a  mere  “accidental 
practice,”  but  was  the  result  of  designing  and  invention  on 
the  part  of  Josserand,  the  financing  and  actual  building  on 
the  part  of  Emenhiser  and  the  Townsends  and  actual  opera¬ 
tion  as  testified  by  Mrs.  Howard,  Harris,  Josserand  him¬ 
self,  William  Grace  and  the  other  witnesses.  When  a  mov¬ 
ing  picture  theater  is  built  and  operated  with  paid  admis¬ 
sions  for  a  period  of  three  weeks  it  certainly  is  not  an  acci¬ 
dent  nor  is  it  an  accidental  practice. 

pages  38  ft  39  of  Josserand’*  Brief: 

In  conclusion,  it  would  appear  that  Taylor  has  failed 
miserably  in  his  attempt  to  discredit  the  testimony  of  Jos¬ 
serand  and  his  witnesses  regarding  the  actual  building  and 
operation  of  the  Galveston  theater. 

By  the  foregoing  testimony  the  junior  party  Josserand 
has  conclusively  proven  that  an  actual  theater  was  con¬ 
structed  on  the  beach  at  Galveston,  Texas,  prior  to  July  5, 
1934,  ...  It  is  apparent  from  the  testimony  that  this 
theater  operated  successfully,  Mrs.  Louise  Wallace  was  the 
cashier,  sold  tickets  and  collected  money.  The  porter,  John 
Harris,  attended  to  the  theater,  wet  down  the  knolls  and 
kept  them  in  proper  shape,  and  the  witnesses  Ted  Town¬ 
send  and  Louis  Josserand  testified  that  they  actually  were 
in  the  theater  and  saw  its  construction  embodying  the  in¬ 
clinations  and  drive-over  ramps,  while  the  other  Townsends 
testified  that  they  had  built  and  saw  the  theater  in  operation. 

page  GO  of  Josserand’a  Brief: 

The  party  Josserand  respectfully  prays  this  Honorable 
Court  to  award  priority  to  him,  because  of  his  actual  build¬ 
ing  of  a  theater  embodying  the  invention  of  the  interference 
count  at  Galveston,  Texas,  in  July  of  1934,  which  theater 
was  actually  operated.  This  theater  should  constitute  both 
conception  and  reduction  to  practice  in  behalf  of  Josserand. 
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Excerpt  from  Josserand’s  Reply  Brief  in  OOPA  filed  June 
1,  1943  before  the  U.  S.  Court  of  Customs  and  Patent 
Appeals,  Patent  Appeal  Docket  4745  (which  excerpt 
is  referred  to  on  page  24  of  PX  104). 

At  the  taking  of  testimony  on  behalf  of  Josserand  at 
Galveston,  Texas,  testimony  was  presented  by  Josserand 
and  his  witnesses  as  to  the  actual  construction  and  opera¬ 
tion  of  the  theater  at  Galveston  Texas.  .  .  . 

Excerpts  from  Josserand’s  Brief  in  CCPA  filed  Septem¬ 
ber  25,  1943  in  opposition  to  Taylor’s  Petition  for  Re¬ 
hearing  in  the  U.  S.  Court  of  Customs  and  Patent  Ap¬ 
peals,  Patent  Appeal  Docket  4745  (which  excerpts  are 
referred  to  on  page  22  of  PX  19  and  on  pages  24,  48 
and  64  of  PX  104). 

pages  2  ft  3  of  Josserand’s  Brief: 

.  .  .  counsel  .  .  .  employed  by  Taylor  for  purposes 
of  presenting  the  petition  for  rehearing  appear  to  have  gone 
through  the  record  of  the  appellant,  Josserand,  with  a  fine 
tooth  comb  attempting  to  segregate  portions  of  sentences 
and  fragments  of  answers  with  a  view  of  creating  the  im¬ 
pression  before  the  Court  that  the  witnesses  were  attempt¬ 
ing  to  confuse  the  Court  into  believing  that  the  theatjre 
never  was  actually  used  and  that  the  testimony  of  the  wit¬ 
nesses  was  directed  to  the  fact  that  the  theatre  “could  be” 
or  might  “possibly  have  been”  constructed  for  the  use  it 
was  intended,  but  have  picked  out  portions  of  the  testimony 
and  compounded  them  together  so  as  to  create  the  impres¬ 
sion  that  the  testimony  of  all  the  witnesses  when  considered 
together  failed  to  show  that  the  theatre  actually  was  used. 

To  the  appellant,  Josserand,  this  seems  like  a  silly  pro¬ 
cedure  on  the  part  of  the  appellee  in  the  first  place  because 
only  a  casual  reading  of  the  testimony  of  the  appellant’s 
witnesses  shows  conclusively  that  there  was  a  reduction  to 
practice  by  the  building  and  using  of  the  invention  of  the 
interference  count, 
page  5  of  Josaerand’a  Brief: 

.  .  .  The  portions  of  the  transcript  of  Josserand  re¬ 
ferred  to  above  show  that  the  construction  was  tested, 
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certainly  the  testimony  qnoted  above  and  the  remaining 
record  of  Josserand  is  conclusive  to  the  effect  that  the  con¬ 
struction  was  amply  tested. 

page  18  of  Joaeerand’s  Brief: 

The  theater  built  at  Galveston  embodied  all  of  the  es¬ 
sential  features  of  Josserand ’s  issued  patent  and  the  im¬ 
provements  of  his  application  in  the  interference.  .  .  . 

page  20  of  Josaerand’s  Brief: 

.  .  .  Josserand  has  pointed  out  conclusive  testimony 
to  show  that  the  subject  matter  of  the  interference  count 
was  tested  and  proven  to  have  been  present  in  the  theater 
at  Galveston  as  found  by  this  Honorable  Court  in  its  de¬ 
cision  so  that  it  is  asked  that  this  point  on  rehearing  be 
refused. 

Excerpts  from  Plaintiffs*  Exhibit  7:  Josserand’ s  Answer 
filed  October  18,  1943,  in  opposition  to  Taylor’s  Peti¬ 
tion  for  Institution  of  Public  Use  Proceedings. 

Comes  now  the  party  Josserand  by  his  attorney  in  an¬ 
swer  to  the  petition  of  the  party  Taylor  for  the  institution 
of  public  use  proceedings  and  respectfully  submits  that  the 
proceeding  should  not  be  instituted. 

The  party  Josserand  desires  to  answer  the  specific  sec¬ 
tions  of  the  petition  as  follows: 

•  ••••••• 

As  to  Sec.  2,  the  party  Josserand  admits  that  the 
decision  of  the  Board  of  Interference  Examiners  was 
handed  down  January  16,  1942,  and  is  to  be  found  on 
record  pages  368-373,  but  denies  that  a  drive-in  theater 
at  Galveston,  Texas,  was  “admittedly  publicly  operated 
for  profit  on  the  beach”  from  July  5th  to  July  25, 
1934,  because  it  is  readily  apparent  from  the  testimony 
of  the  witnesses  produced  in  behalf  of  the  parties  that 
such  theater  was  an  experimental  operation  in  which 
changes  were  constantly  being  made  during  the  entire 
period  of  its  existence. 
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As  to  Sec.  3,  the  party  Josserand  denies  the  alle¬ 
gations  of  Sec.  3  of  the  petition  insofar  as  the  same 
could  constitute  a  public  use  of  the  invention. 

As  to  Sec.  4,  the  party  Josserand  denies  that  the 
only  question  of  dispute  in  interference  78,008  as  to  the 
Galveston  theater  was  whether  or  not  the  same  em¬ 
bodied  the  invention  of  the  interference  issue  because 
obviously  the  issue  involved  the  construction,  experi¬ 
mentation,  operation  and  maintenance  of  such  theater 
as  well  as  the  question  of  whether  or  not  such  theater 
embodied  the  invention  of  the  Josserand  issued  patent 
2,102,718,  which  is  being  reissued  in  application,  Serial 
No.  311,064. 


As  to  Sec.  10,  the  party  Josserand  denies  that  the 
reduction  to  practice  in  the  Galveston  theater  consti¬ 
tuted  such  a  public  use  as  would  bar  the  patentability 
of  the  count  of  interference  78,008  in  the  Josserand 
application,  Serial  No.  301,713,  because  such  use  was  ah 
experimental  use  and  the  party  Taylor  has  presented 
five  members  of  the  public  at  large,  three  of  whom  were 
actually  employed  in  the  theater,  who  testified  that  they 
did  not  publicly  observe  the  invention  in  issue. 

As  to  Sec.  15,  the  party  Josserand  denies  that  a 
reduction  to  practice  of  an  invention  more  than  the 
statutory  period  prior  to  the  filing  of  an  application 
for  patent  of  necessity  constitutes  a  public  use  bar  and 
affirmatively  alleges  that  the  reduction  to  practice  at 
Galveston  was  an  experimental  operation. 


The  party  Josserand  affirmatively  states  that  the  peti¬ 
tion  for  institution  of  public  use  proceedings  should  be  de<- 
nied  because  the  matter  submitted  with  such  petition  fails 
to  make  out  a  prima  facie  case  such  as  would  justify  the 
institution  of  such  proceeding  because : 
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(a)  Josserand  in  his  original  allegation  in  his  pre¬ 
liminary  statement  alleged  that  the  Galveston  theater  was 
an  experimentation.  See  transcript  of  the  record,  page  37, 
par.  c. 

(b)  The  testimony  of  the  witnesses  produced  in  behalf 
of  Josserand  show  that  the  contour  of  the  surface  was  being 
remade  every  day  or  so  and  changed  and  altered  and  ex¬ 
perimentation  carried  on. 

(c)  Because  the  party  Taylor  produced  five  witnesses ; 
Warren,  record  page  185,  Snow,  record  page  196,  McComb, 
record  page  200,  Wallace,  record  page  207,  and  Valot,  record 
page  215,  all  of  whom  testified  that  they  had  not  observed 
the  invention  in  the  interference  issue  as  being  present  in 
the  Galveston  theater  and  of  these  witnesses,  Warren,  Mc¬ 
Comb,  Wallace  and  Valot  admitted  that  they  actually  I 
worked  in  the  theater,  McComb  being  in  charge  of  the  loud 
speaker  system  and  had  occasion  to  be  in  the  theater  every 
day  of  its  operation,  travelling  from  the  sound  booth  to 
the  screen,  and  setting  up  and  operating  the  loud  speaker 
system.  So,  therefore,  if  four  witnesses  actually  worked  in  , 
the  theater  as  members  of  the  public,  did  not  publicly  ob¬ 
serve  the  actual  construction  of  the  theater,  a  public  use 
which  would  have  been  observed  by  other  members  of  the 
public,  has  not  been  made  out  by  the  matters  submitted  by 
the  petition. 

•  ••••••• 

It  is  respectfully  submitted  that  no  prima  facie  case 
has  been  made  out  and  that  the  petition  be  denied. 

Lester  B.  Clare 

Counsel  for  Josserand. 


Plaintiffs’  Exhibit  11:  Taylor’s  Motion  filed  November  13, 
1943,  in  the  Public  Use  Proceedings,  to  require  Jos- 
serand  to  make  an  offer  of  proof  and  to  bar  JTosserand 
from  taking  testimony  in  the  Public  Use  Proceedings 
in  conflict  with  his  and  his  witness’  testimony  in  the 
Interference. 

Responsive  to  Commissioner’s  Official  Action  of  Octo¬ 
ber  30,  1943,  in  the  above  entitled  matter,  by  which 

“the  matter  of  public  use  raised  against  the  said  Jos- 
serand  application  is  referred  to  the  primary  examiner 
of  Division  33  for  his  consideration”, 
and  in  which  the  Examiner  is  directed  to 

“give  Josserand  an  opportunity  to  take  additional  tes¬ 
timony  upon  this  question”, 

it  is  respectfully  suggested  that  in  order  both  to  expedite 
this  matter  as  well  as  possibly  to  save  parties  the  addi¬ 
tional  expense  of  taking  the  testimony  of  witnesses  at  places 
far  removed  from  the  residence  of  at  least  one  of  the  par¬ 
ties,  the  party  Josserand  should  be  required  not  only  to 
state  whether  he  desires  to  take  additional  testimony  or 
adduce  additional  evidence  in  his  effort  to  overcome  tiie 
prima  facie  case  of  public  use  found  by  the  Board  of  In¬ 
terference  Examiners  in  their  Recommendation  Under  Rule 
126  dated  October  26,  1943  (Letter  No.  108),  but,  if  Jos¬ 
serand  decides  to  take  further  testimony,  that  he  also  be 
required  simultaneously  to  make  a  written  offer  of  proof 
stating  what  each  of  his  named  witnesses  will  be  expected  to 
testify; — with  sufficient  particularity  to  enable  the  Exam¬ 
iner  to  judge,  from  the  offer  of  proof  so  made,  whether  the 
testimony  so  indicated  by  the  offer  of  proof  would  or  could 
alter  the  finding  of  the  Board  of  Interference  Examiners 
on  their  Recommendation  Under  Rule  126,  and  whether 
such  testimony  so  indicated  by  Josserand ’s  offer  of  proof 
could  in  any  way  affect  the  matter  of  public  use. 

This  is  suggested  in  order  to  save  the  parties  as  well 
as  the  Office  the  further  time  which  would  be  involved  in 
taking  testimony  as  well  as  the  further  expense,  and  such 
procedure  is  believed  within  the  purview  of  ex  parte  Weber 


i 
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102  C.  D.  457  (101  0.  G.  2570),  and  also  authorized  by  Buie 
43-c  of  the  new  Federal  Buies  of  Civil  Procedure  as  well 
as  by  former  Equity  Buie  46. 

The  suggested  procedure  is  believed  also  to  be  amply 
warranted  in  the  instant  case  by  the  fact  that  the  Board  of 
Interference  Examiners  has  made  a  finding  that  a  case  of 
public-use  is  not  only  indicated  but  established  by  the  tes¬ 
timony  of  Josserand  and  his  witnesses  (as  that  testimony 
was  urged  by  Josserand ’s  attorney  to  the  Court  of  Customs 
and  Patent  Appeals,  and  as  such  testimony  was  thereupon 
interpreted  by  that  Court). 

There  is  no  authority  under  which  the  public  operation 
for  profit  of  the  Galveston  theatre,*  (allegedly  embodying 
the  invention-in-issue)  more  than  five  years  prior  to  the  fil¬ 
ing  of  Josserand ’s  patent  application,  could  be  both 

a)  merely  an  “experimental  use”  of  the  invention-in¬ 

issue  throughout  the  entire  period  of  the  existence 
of  the  theatre  (allegedly  embodying  the  invention- 
in-issue)  as  is  necessary  in  order  to  avoid  the 
public-use  bar, 

and 

b)  a  reduction-to-practice  of  the  invention-in-issue 

necessary  to  sustain  an  award  of  priority  (which 
award  of  priority  is  absolutely  dependent  upon 
such  publicly  operated  1934  Galveston  theatre  be¬ 
ing  a  reduction-to-practice  of  the  invention-in- 
issue). 

Indeed,  it  is  submitted  that  the  two  positions  are  abso¬ 
lutely  irreconcilable  in  the  case  at  bar,  namely,  the  posi¬ 
tion  taken  by  Josserand  before  the  Court  of  Customs  and 
Patent  Appeals,  that  the  invention-in-issue  was  reduced  to 

*  the  formal  “opening”  of  the  1934  Galveston  drive-in  theatre  was  publicly 
announced  in  a  regular  news  item  in  a  daily  paper  of  July  5,  1934  (Josserand's 
Exhibit  4)  and  said  theatre  was  thereafter  regularly  advertised  in  a  paid  news¬ 
paper  advertisement  on  July  7,  1934  (Josserand's  Exhibit  5),  and  as  to  said 
theatre  Josserand’s  attorney  stated  (in  his  Petition  for  Rehearing  of  February 
3,  1942  to  the  Board  of  Interference  Examiners)  that  said  drive-in  theatre  was 
an 

“operation  with  paid  admissions  of  hundreds  of  customers  to  the  theatre 
from  July  5  to  July  26,  1934  ” 
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practice  in  the  1934  Galveston  theatre,  and  Josserand’s 
position  of  the  public-use  proceedings,  that  the  use  of  tie 
invention-in-issue  in  the  1934  Galveston  theatre  (admittedly 
publicly  operated  for  profit)  was  merely  an  “experimental 
use”  through  the  existence  of  said  1934  Galveston  theatre. 

A  reduction-to-practice  (necessary  to  sustain  an  award 
of  priority)  does  not  take  place  until  after  the  thing  (as¬ 
serted  to  constitute  the  reduction-to-practice)  has  passed 
beyond  experiment,  as  stated  by  the  Court  of  Appeals  for 
the  District  of  Columbia,  in  the  case  of  Sherwood  vs  Drety- 
sen ,  19  App.  D.  C.  161;  1907  C.  D.  642: — 

“Reduction  to  practice  must  produce  something  of 
practical  use  coupled  with  a  knowledge,  preferably  by- 
actual  trial,  that  the  thing  will  work  practically  for  the 
intended  purpose.  The  conception  may  give  rational 
hopes  of  future  fulfilment  of  the  purpose  at  which  it 
aims,  but  if  as  a  matter  of  practice  it  falls  short  of 
success,  it  is  not  a  sufficient  reduction  to  practice.  Com¬ 
plete  invention  amounts  to  demonstration.  When,  as 
in  this  case,  it  •  had  not  quite  passed  beyond  experi¬ 
ment  and  had  not  quite  attained  certainty  and  had 
fallen  short  of  demonstrating  the  capacity  of  the  in¬ 
vention  to  produce  the  desired  result,  the  invention 
itself  was  still  inchoate.  These  parties  sought  certainty 
but  they  had  not  attained  certainty  beyond  all  conjec¬ 
ture,  which  certainty  the  law  requires. 

(See  McKenzie  v.  Cummings,  C.  D.,  1904,  683;  112 
0.  G.,  1481;  24  App.  D.  C.,  140;  Hunter  v.  Stikeman, 
C.  D.,  1898, 564;  85  0.  G.,  610;  13  App.  D.  C.,  219 ;  Coffin 
v.  Ogden,  5  0.  G.,  270;  18  Wall.,  124.)  (emphasis  sup¬ 
plied) 

Section  379  of  McCrady’s  Patent  Office  Practice 
(page  310  of  1928  issue)  likewise  makes  it  clear  that  there 
can  be  no  reduction-to-practice  necessary  to  sustain  an 
award  of  priority  so  long  as  the  invention  has  not  passed 
beyond  the  experimental  stage: 

♦Le.,  the  thing  asserted  to  constitute  the  reduction-to-practice  (this  foot¬ 
note  supplied  by  us). 
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“Sec.  379.  Must  be  More  Than  Experimental.  In 
the  first  place,  in  order  to  be  a  reduction  to  practice  the 
physical  act  must  be  more  than  mere  experimentation 
toward  an  unaccomplished  goal.  There  must  be  some 
definite  result  obtained,  otherwise  the  inventory  ac¬ 
tivity  is  of  no  importance  *  except  as  showing  diligence. 

‘So  strict  is  the  rule  upon  this  subject  that  it 
has  been  held  that  complete  invention  must  amount 
to  demonstration.  It  must  be  shown  to  have  passed 
the  region  of  experiment — of  possible  or  probable 
failure — and  that  it  has  arrived  at  certainty  by 
being  embodied  in  the  form  intended,  capable  of 
producing  the  desired  results. 9  Hunter  v.  Stike- 
man,  85  0.  G.  610;  1898  C.  D.  564;  13  App.  D.  C. 
214. 

Some  of  the  evidences  that  a  device  has  not  passed 
the  experimental  stage  are  the  fact  that  the  device  was 
subsequently  discarded  or  dismantled  (Hartsough  v. 
Gile,  275  0.  G.  421;  1920  C.  D.  187;  49  App.  D.  C.  354; 
265  Fed.  994),  unless  it  can  be  shown  that  the  discard¬ 
ing  or  the  dismantling  resulted  from  something  other 
than  incompleteness  and  unsatisfactoriness.  DeLaski 
v.  Fisk,  203  Fed.  986  (1913).  Columbia  Motor  Car  Co. 
v.  Duerr,  184  Fed.  893  (1911).  Quitting  work  on  one 
invention  to  begin  work  on  another  invention  intended 
to  accomplish  the  same  end  is  evidence  that  what  was 
done  on  the  first  invention  was  merely  experimental , 
and  was  not  a  complete  reduction  to  practice.  Jay  v. 
Coulombe,  286  0.  G.  202;  1921  C.  D.  162;  50  App.  D.  C. 
267;  270  Fed.  703.  The  adoption  of  some  different 
structure  for  solving  the  problem  is  evidence  of  mere 
experimentation.  Paul  v.  Hess,  113  0.  G.  847;  1904 
C.  D.  478. ”  (emphasis  supplied) 

While  a  reduction-to-practice  need  not  necessarily  be  a 
“commercial”  use  (i.e.,  it  may  be  a  private  or,  indeed,  a 
secret  use),  yet  if  a  reduction-to-practice  is  commercial  or 
if  the  reduction-to-practice  is  incident  to  a  commercial  use, 

*  i.e.  of  no  importance  in  showing  a  reduction-to-practice  (this  foot-note 
supplied  by  us). 
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such  reduction-to-practice  is  necessarily  a  public  use  bar  if 
occurring  more  than  the  statutory  period  before  the  filing 
of  the  application.  This  is  settled  by  Corona  vs  Dovan, 
276  U.  S.  358, 383, 384  (72  L.  Ed.  610,  619, 620)  in  which  the 
Supreme  Court  said: 

“A  process  is  reduced  to  practice  when  it  is  suc¬ 
cessfully  performed.  A  machine  is  reduced  to  practice 
when  it  is  assembled,  adjusted  and  used.  A  manufac¬ 
ture  is  reduced  to  practice  when  it  is  completely  manu¬ 
factured.  A  composition  of  matter  is  reduced  to  prac¬ 
tice  when  it  is  completely  composed. 


It  is  a  mistake  to  assume  that  reduction  to  use 
must  necessarily  be  a  commercial  use.  If  Kratz  dis¬ 
covered,  and  completed  as  we  are  convinced  that  he 
did,  the  first  use  of  D.  P.  G.  as  an  accelerator  in  mak¬ 
ing  vulcanized  rubber,  he  does  not  lose  his  right  to  use 
this  discovery  when  he  chooses  to  do  so  for  scientific 
purposes  or  purposes  of  publication  or  because  he  does 
not  subsequently  sell  the  rubber  thus  vulcanized  pr 
use  his  discovery  in  trade  or  does  not  apply  for  a 
patent  for  it.  It  is  not  an  abandoned  experiment  be¬ 
cause  he  confines  his  use  of  the  rubber  thus  produced 
to  his  laboratory  or  to  his  lecture  room.  It  is  doubt¬ 
less  true  that  Kratz  by  his  course  in  respect  to  his 
discovery  as  to  the  use  of  D.  P.  G.  has  abandoned  a^y 
claim  as  against  the  public  for  a  patent,  but  that  is  a 
very  different  thing  from  saying  that  it  was  abandoned 
as  against  a  subsequent  discoverer  or  patentee.’  * 

If  the  alleged  embodiment  of  the  invention-in-issue  in 
the  1934  Galveston  theatre  was  never  anything  more  than 
an  “experimental  use”  of  that  invention,  throughout  tie 
1934  existence  of  the  Galveston  theatre,  then,  under  all  the 
authorities,  that  invention  was  not  reduced  to  practice  in 
the  1934  Galveston  theatre  (as  required  for  the  award  of 
priority  to  Josserand). 

Conversely,  if  the  1934  use  of  the  invention-in-issue  in 
the  Galveston  theatre  ever  passed  beyond  an  “experimental 
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use”,  as  is  required  to  constitute  a  reduction-to-practice 
(necessary  here  to  sustain  the  Courts  award  of  priority), 
then  such  use  of  the  * 1  invention-in-issue  which  so  went  be¬ 
yond  an  “experimental  use”  as  to  constitute  a  reduction- 
to-practice,  is  inescapably  also  a  public-use  bar  to  the  pat¬ 
entability  of  the  invention-in-issue  to  Josserand  in  his  ap¬ 
plication  Serial  No.  301,713  filed  October  28,  1939  because 
of  the  admitted  “public”  character  of  the  use,  for  profit, 
of  the  Galveston  theatre.  In  either  case,  any  testimony 
which  may  now  be  introduced  by  Josserand  (of  the  “merely 
experimental”  character  of  the  alleged  1934  Galveston  use 
of  the  invention-in-issue)  sufficient  to  overcome  the  public- 
use  bar,  would  inevitably  discredit  the  factual  basis  of  the 
decision  of  the  Court  of  Customs  and  Patent  Appeals 
awarding  priority  to  Josserand,  because  that  award  of 
priority  is  absolutely  dependent  upon  that  Court’s  finding 
that  the  invention-in-issue  had  been  reduced  to  practice  in 
the  1934  Galveston  theatre  (namely,  that  the  invention-in¬ 
issue  had  gone  beyond  a  mere  “experimental  use”  in  the 
1934  Galveston  theatre). 

Therefore,  before  expensive  and  time-consuming  testi¬ 
mony  is  permitted  to  be  taken  by  J osserand  on  the  matter 
of  public  use,  the  effect  of  which,  if  successful  to  overcome 
the  public-use  bar,  is  to  discredit  the  factual  basis  of  the 
Court’s  decision  awarding  priority  to  him>  he  should  be 
required  to  make  a  detailed  offer  of  proof  as  to  each  wit¬ 
ness  whose  testimony  he  intends  to  take  on  the  question  of 
public-use,  because  unless  the  proofs  so  to  be  first  formally 
offered  by  Josserand*  conclusively  establish  that  the  al¬ 
leged  embodiment  of  the  invention-in-issue  in  the  1934  Gal¬ 
veston  theatre  was  never  anything  more  than  an  “experi¬ 
mental  use” 

( contrary  to  the  Court’s  finding  that  such  alleged  em¬ 
bodiment  of  the  invention-in-issue  in  the  Galveston 
theatre  had  gone  beyond  a  mere  “experimental  use” 
and  ripened  into  a  reduction-to-practice,  and  contrary 
to  the  Recommendation  Under  Rule  126  of  the  Board 


♦  preliminary  to  the  actual  taking  of  any  testimony  on  behalf  of  Josserand. 
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of  Interference  Examiners,  based  upon  tbe  Court’s 
finding,  that  a  case  of  public-use  has  been  established, 

the  taking  of  the  proposed  testimony  should  not  be  per¬ 
mitted  because  it  can  serve  no  useful  purpose  upon  the 
Public  Use  Proceedings  and  would  necessarily  discredit  the 
Court’s  finding  upon  which  its  award  of  priority  was  based. 

Thus,  the  party  Josserand  should  not  be  permitted  to 
take  testimony  to  establish  two  irreconcilably  conflicting 
positions,  first  in  the  Court  of  Customs  and  Patent  Appeals 
on  the  issue  of  priority  and  then  in  the  Patent  Office  on  tie 
issue  of  public  use,  unless  he  first  makes  a  satisfactory  de¬ 
tailed  offer  of  proof  (and  explanation)  conclusively  estab¬ 
lishing  the  correctness  of  the  second  of  his  two  irreconcil¬ 
ably  conflicting  positions. 

Respectfully  submitted, 

Leonard  L.  Katjsh, 

attorney  for  the  party  Taylor 

j 

Plaintiffs’  Exhibit  12:  Examiner’s  Official  Action  of  No¬ 
vember  27,  1943  denying  Taylor’s  Motion  (of  plaintiffs’ 
Exhibit  11). 

Receipt  of  the  party  Taylor,  Jr.’s  communication  bf 
November  13, 1943  is  acknowledged. 

As  quoted  therein,  the  Commissioner’s  decision  of  Oc¬ 
tober  30, 1943  is  very  clear  as  to  the  scope  of  the  Examiner ’b 
authority  in  this  proceeding,  and  the  requirement  of  offer  of 
proof  is  not  included  therein. 

Proceedings  will  be  conducted  in  accordance  with  the 
Commissioner’s  decision. 

Examiner,  Div.  33. 
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Plaintiffs’  Exhibit  13:  Taylor’s  Petition  filed  January  18, 
1944,  to  the  Commissioner  of  Patents,  to  require  Joe- 
serand  to  make  an  offer  of  proof  and  to  bar  Josserand 
from  taking  testimony  in  the  Public  Use  Proceedings 
in  conflict  with  his  and  his  witness’  testimony  in  the 
Interference. 

Now  comes  Samuel  Herbert  Taylor,  Jr.,  by  his  attor¬ 
ney,  and  petitions  the  Honorable  Commissioner  of  Patents 
to  authorize  and/or  direct  the  Examiner  of  Division  33  to 
require  the  party  Louis  P.  Josserand  to  file  a  specific  and 
detailed  offer  of  proof,  setting  forth  the  specific  facts  to 
which  each  of  the  witnesses  (intended  to  be  called  by  him) 
will  testify. 

In  support  of  the  foregoing  motion,  the  following  is 
respectfully  submitted. 

1.  On  Josserand ’s  appeal,  the  Court  of  Customs  and 
Patent  Appeals  (reversing  the  Board  of  Interference  Ex¬ 
aminers)  awarded  priority  to  Josserand  on  Josserand ’s 
argument 

that  a  certain  drive-in  theatre  admittedly  publicly  oper¬ 
ated  for  profit  from  July  5  to  July  26, 1934  at  Gal¬ 
veston,  Texas  (more  than  5  years  prior  to  the  filing 
of  Josserand ’s  application  involved)  embodied  the 
invention-in-issue  (drive-over  ramps  used  by  the 
theatre’s  patrons),  and 

that  such  embodiment  of  the  invention-in-issue  was  not 
merely  an  experimental  use  but  was  a  completed 
reduction-to-practice  sufficient  to  sustain  an  award 
of  priority. 

2.  Responsive  to  the  Order  of  the  First  Assistant  Com¬ 
missioner,  made  on  October  18,  1943,  the  Board  of  Inter¬ 
ference  Examiners,  on  October  26,  1943,  made  a  recom¬ 
mendation  under  Rule  126,  that  upon  the  interpretation  of 
the  interference-testimony  urged  upon  the  Court  of  Cus¬ 
toms  and  Patent  Appeals  by  the  party  Josserand 

(and  accepted  and  adopted  by  the  Court  of  Customs 
and  Patent  Appeals  as  the  basis  of  its  award  of  priority 
to  Josserand) 


Taylor’s  Petition  to  limit  testimony  151 

the  issuance  of  a  patent  to  Josserand  on  the  interference 
subject-matter  is  barred  by  public  use. 

3.  Thereupon,  the  First  Assistant  Commissioner  of 
Patents  rendered  a  decision,  on  October  30, 1943,  referring 
the  case  to  the  Examiner  for  his  consideration  of  the  public 
use  question  with  the  direction  that 

“the  examiner  should  give  Josserand  an  opportunity 
to  take  additional  testimony  upon  this  question.” 

4.  The  party  Taylor  thereupon  (on  November  13, 1943) 
filed  a  request  with  the  Examiner  to  require  the  party  Jos¬ 
serand  to  make  a  formal  offer  of  proof  as  to  any  witnesses 
whom  he  intends  to  call  on  the  question  of  public  use,  btft 
this  request  of  the  party  Taylor  was  denied  by  the  Exam¬ 
iner  in  an  Official  Communication  dated  November  27, 1943 
(Letter  No.  116)  on  the  ground  that 

“the  Commissioner’s  decision  of  October  30,  1943  is 
very  clear  as  to  the  scope  of  the  Examiner’s  authority 
in  this  proceeding,  and  the  requirement  of  offer  ojf 
proof  is  not  included  therein.” 

5.  On  January  6,  1944,  the  party  Josserand  served 
upon  Taylor ’8  attorney  a  paper  designated  as  “Notice  oIp 
Taking  Testimony  in  Behalf  of  Josserand”  stating  that 
some  time  in  February  (but  the  exact  time  not  yet  specified 
and  to  be  noticed  later)  he  intends  to  take  the  testimony  of 
Louis  P.  Josserand  and  Mrs.  Curtis  Howard,  both  of  Hous¬ 
ton,  Texas  and  of  A.  H.  Emenhiser  of  Los  Angeles,  Cali¬ 
fornia,  at  Houston,  Texas  and  such  other  “place  as  may  bb 
necessary”. 

6.  Both  Louis  P.  Josserand  and  Mrs.  Curtis  Howard 
have  testified  extensively  in  the  interference  proceeding 
in  Josserand’s  effort  to  show  that  the  1934  Galveston  driven 
in  theatre  was  not  merely  an  experimental  use  but  was  a 
full-fledged  reduction-to-practice,  and  the  testimony  shows 
that  A.  H.  Emenhiser  was  Mr.  Josserand’s  alleged  licensee 
who  built  this  1934  Galveston  drive-in  theatre,  although  the 
party  Josserand  did  not  call  A.  H.  Emenhiser  during  the 
interference  proceedings. 
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The  party  Taylor  therefore  now  respectfully  petitions 
the  Commissioner  of  Patents  to  authorize  and/or  direct 
the  Examiner  to  require  the  party  Josserand  to  make  a 
formal  written  offer  of  proof,  in  order  that  the  time  and 
expense  and  inconvenience  of  traveling  thousands  of  miles 
from  Philadelphia  to  Houston,  Texas  and  to  Los  Angeles, 
CaL  be  avoided  unless  the  testimony  intended  to  be  taken 
is  first  offered  and  considered  by  the  Examiner  and  found 
by  him  to  be  of  a  character  which  can  alter  the  ultimate 
outcome  of  the  public  use  proceedings,  that  is,  can  alter  the 
conclusions  reached  by  the  Board  of  Interference  Ex¬ 
aminers  in  their  recommendation  under  Rule  126  made  on 
October  26, 1943  (Paper  No.  108). 

On  this  petition,  the  party  Taylor  respectfully  refers 
the  First  Assistant  Commissioner  to  (and  by  reference  here 
includes)  the  7-page  request  filed  by  Taylor  on  November 
13,  1943,  addressed  to  the  Examiner,  and  which  the  Ex¬ 
aminer  was  unable  to  grant  because  the  Examiner  believed 
that,  under  the  Commissioner’s  decision  of  October  30, 1943, 
he  lacked  authority  to  require  the  party  Josserand  to  make 
formal  offer  of  proof. 

Respectfully  submitted, 

Leonard  L.  Kalish 
attorney  for  the  party  Taylor. 

Plaintiffs’  Exhibit  14:  Commissioner's  decision  da, ted  Jan¬ 
uary  20,  1944  denying  Taylor’s  Petition  of  plaintiffs' 
Exhibit  13. 

This  is  a  petition  by  the  party  Taylor,  Jr.,  to  authorize 
or  direct  the  primary  examiner  to  require  the  party  Jos¬ 
serand  “to  file  a  specific  and  detailed  offer  of  proof,  setting 
forth  the  specific  facts  to  which  each  of  the  witnesses  (in¬ 
tended  to  be  called  by  him)  will  testify.” 

In  my  order  of  October  30, 1943,  the  primary  examiner 
was  directed  to  afford  Josserand  an  opportunity  to  take 
additional  testimony  upon  the  question  of  public  use,  since 
public  use  was  not  an  issue  in  the  interference.  That  order 
was  not  conditioned  upon  Josserand ’s  making  any  “offer 
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of  proof,”  and  the  petitioner  has  not  satisfactorily  shown 
why  Josserand  should  be  so  restricted  in  the  taking  of 
his  public  use  testimony. 

The  petition  is  denied. 

Leslie  Frazer, 

First  Assistant  Commissioner. 

Excerpts  from  plaintiffs’  Exhibit  15:  Taylor's  renewed 
Petition  filed  February  5,  1944  to  the  Commissioner 
of  Patents,  to  require  Josserand  to  make  an  offer  of 
proof  and  to  bar  Josserand  from  taking  testimony 
in  the  Public  Use  Proceedings  in  Conflict  with  his  and 
his  witness’  testimony  in  the  Interference. 

Now  comes  Samuel  Herbert  Taylor,  Jr.,  by  his  at¬ 
torney,  and  renews  his  petition  to  the  Honorable  Commis¬ 
sioner  of  Patents,  heretofore  filed  on  January  18, 1944,  and 
in  support  of  this  renewed  petition  there  is  submitted  here¬ 
with,  and  attached  hereto,  a  copy  of  a  recent  official  actipn 
of  the  Examiner  of  Interferences  in  Interference  No. 
78,660  entitled  Bowers  vs  Engelhardt  vs  Zahodiakin  which 
is  submitted  as  a  precedent  for  and  as  authority  in  support 
of  Taylor’s  request  that  the  party  Josserand  be  requirted 
to  make  a  formal  offer-of-proof  before  proceeding  with 
further  testimony,  for,  obviously,  if  upon  such  offer-of- 
proof  it  appears  that  the  matters  proposed  to  be  proved  fey 
the  party  Josserand  cannot  save  Josserand  from  the  pub¬ 
lic-use  bar,  then  the  Patent  Office  could  merely  proceed  on 
the  assumption  that  the  proofs  tendered  by  Josserand  in 
such  offer-of-proof  are  true  and  proceed  without  havijng 
deprived  Josserand  of  any  opportunity  to  “ explain  away” 
his  earlier  testimony  in  the  Interference,  because  such  as¬ 
sumption  of  the  truth  of  the  matters  tendered  in  the  offer- 
of-proof  is  the  full  equivalent  of  having  taken  the  testimony. 

Indeed,  if  the  party  Josserand  will  make  such  offer- 
of-proof  Taylor’s  attorney  will  in  all  probability  be  al|)le 
to  concede  that  the  proofs  tendered  by  Josserand ’s  offer- 
of-proof  would  be  established  by  his  named  witnesses,  if 
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they  were  called; — thereby  again  making  it  unnecessary 
to  take  the  testimony. 

In  this  case  the  party  Josserand  has  already  had  these 
witnesses  testify  at  length  both  on  direct  and  on  rebuttal, 
on  the  identical  question,  namely,  whether  the  Galveston 
theatre  was  merely  experimental  or  whether  it  was  a  fully 
completed  and  tested  reduction,  as  shown  by  the  printed 
Transcript  of  Record  containing  all  the  testimony  in  this 
Interference, 

(as  filed  by  Josserand  in  the  U.  S.  Court  of  Customs 
and  Patent  Appeals  on  August  19,  1942,  in  Patent 
Appeal  Docket  4745) 

which  printed  Transcript  of  Record  was  filed  before  the 
(Commissioner  of  Patents  on  October  11,  1943  as  a  part 
of  Taylor’s  Petition  for  the  Institution  of  Public  Use  Pro¬ 
ceedings. 

#••••••• 

Josserand  argued  to,  and  urged  upon  the  U.  S.  Court 
of  Customs  and  Patent  Appeals  that  all  of  the  foregoing 
testimony  did  not  spell  merely  an  4 ‘experimental  use”; — 
Josserand ’s  attorney  saying,  on  pages  32,  33  and  34  of  his 
main  brief  before  the  U.  S.  Court  of  Customs  and  Patent 
Appeals,  as  follows : 

“Harris  testified  that  he  saw  the  hills  or  knolls 
built  up  and  that  he  saw  Mrs.  Louise  Wallace  Howard 
driving  Emenhiser’s  car  for  the  purpose  of  testing 
the  sight  lines  from  the  knolls  while  they  were  being 
graded,  (R.  p.  143)  and  also  that  he  saw  the  cars  ac¬ 
tually  drive  out  of  the  theater  by  moving  forward  over 
the  knolls  (R.  p.  143). 

“Mrs.  Wallace  Howard  also  corroborates  Jos¬ 
serand  and  the  other  witnesses  by  giving  a  very  clear 
and  convincing  testimony  as  to  the  observation  of  Jos¬ 
serand  ’s  original  drawing,  the  planning  of  the  theaters 
at  Houston  and  Galveston  and  testifies  that  she  actually 
drove  a  car  of  Emenhiser  (R.  p.  153)  on  to  the  knolls 
as  they  were  being  graded  in  the  Galveston  theater,  so 
as  to  determine  the  correct  sight  lines  to  observe  the 
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performance  on  the  screen.  On 
Counsel  for  Taylor  was  unable  to  alter  her  story 
it  seems  very  obvious  that  her  testimony  is  true 
correct 

*' ‘Undoubtedly,  Josserand  has  produced  clear 
convincing  evidence  which  is  unimpeachable  as  to 
tual  building  and  construction  of  this  theater  at 
veston,  Texas,  in  July  of  1934.  The  theater 
from  July  5  to  July  25, 1934,  and  was  then  washed 
by  a  tropical  storm,  as  is  indicated  clearly  by  Jos¬ 
serand  ’8  Exhibit  6. 

“The  construction  of  the  theater  is  conclusively 
proven  by  the  witnesses. 

“This  theater  in  Galveston  therefore  undoubtedly 
proves  the  conception  and  completion  of  the  invention 
by  Josserand  long  prior  to  the  time  when  Taylor  en¬ 
tered  the  field.  The  details  given  by  these  witnesses 
in  behalf  of  Josserand  show  conclusively  that  they  were 
convinced  as  to  the  correctness  of  their  testimony  and 
they  were  entirely  disinterested  witnesses  insofar  as 
this  controversy  is  concerned. 

“This  activity  on  the  part  of  Josserand  entitles 
him  to  an  award  of  priority  because  it  shows  conclu¬ 
sively  that  he  conceived  and  actually  had  built  a  thea¬ 
ter  embodying  the  issue  of  the  interference  count  as 
early  as  July,  1934. 

“The  decision  of  the  Board  of  Interference  Ex¬ 
aminers  held  (R.  p.  373)  that  the  building  of  this  thea¬ 
ter  on  the  beach  at  Galveston  and  its  operation  for 
a  period  of  approximately  three  weeks  constituted  a 
‘mere  accidental  practice. 9  It  is  obvious  that  the  Board 
of  Interference  Examiners  erred  in  this  conclusion  in 
view  of  the  facts  presented  and  it  is  therefore  asked 
that  this  Honorable  Court  review  the  record  in  con¬ 
nected  with  the  testimony  of  the  party  Josserand  be¬ 
cause  certainly  a  theater  which  was  built,  including  a 
screen,  ticket  office,  fence,  lights  and  graded  areas  to 
park  the  car,  was  not  a  mere  ‘accidental  practice  *  but 
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was  the  result  of  designing  and  invention  on  the  part 
of  Josserand,  the  financing  and  actual  building  on  the 
part  of  Emenhiser  and  the  Townsends  and  actual 
operation  as  testified  by  Mrs.  Howard,  Harris,  Jos¬ 
serand  himself,  William  Grace  and  the  other  wit¬ 
nesses.  When  a  moving  picture  theater  is  built  and 
operated  with  paid  admissions  for  a  period  of  three 
weeks,  it  certainly  is  not  an  accident  nor  is  it  an  ac-  i 
cidental  practice.  ’  ’ 

Josserand,  in  his  brief  filed  in  the  U.  S.  Court  of  Cus¬ 
toms  and  Patent  Appeals  on  September  25, 1943,  in  opposi-  , 
tion  to  Taylor’s  petition  for  rehearing  in  that  Court  said, 
on  page  3,  thereof,  “the  testimony  of  the  appellant’s  wit¬ 
nesses  shows  conclusively  that  there  was  a  reduction  to  , 
practice  by  the  building  and  using  of  the  invention  of  the 
interference  count”. 

This  use  was,  of  course,  nothing  other  than  the  1934 
Galveston  theatre  which  antedates  Josserand ’s  filing  date 
by  more  than  five  years. 

•  ••••••• 

.  .  .  Josserand  concludes  his  argument  to  the  U.  S. 
Court  of  Customs  and  Patent  Appeals  on  page  5  of  his  brief 
in  opposition  to  Taylor’s  petition  for  rehearing,  by  saying: 

“The  portions  of  the  transcript  of  Josserand  re-  i 
ferred  to  above  show  that  the  construction  was  tested,  i 
•  ••••••• 

certainly  the  testimony  quoted  above  and  the  remain-  i 
ing  record  of  Josserand  is  conclusive  to  the  effect  that 
the  construction  was  amply  tested.” 

The  foregoing,  coupled  with  Josserand ’s  attorney’s 
statement  to  the  Board  of  Interference  Examiners  in  his 
“Petition  of  Josserand  for  Rehearing  ”,  filed  in  the  Patent 
Office  on  February  3,  1942,  that  the  operation  of  the  1934 
Galveston  drive-in  theater  was  an 

“operation  with  paid  admissions  of  hundreds  of  cus¬ 
tomers  to  a  theatre  from  July  5th  to  July  26, 1934”, 
makes  it  difficult  to  see  just  what  it  is  that  Josserand, 
Howard,  or  Emenhiser  could  testify  to  now,  any  different 
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from  what  has  been  testified  to  on  this  same  point  before, 
as  above  quoted,  particularly  in  view  of  Josserand ’s  suc¬ 
cessful  insistence  before  the  U.  S.  Court  of  Customs  and 
Patent  Appeals  that  all  of  the  testimony  first  above  quoted 
did  not  make  it  merely  an  “  experimental  practice  ’  ’. 

It  is  respectfully  submitted  that  in  view  of  the  fact 
that  the  precise  point  in  issue  in  the  Public  Use  Proceeding 
was  covered  at  length  by  Josserand’s  own  witnesses  both 
in  his  prima  facie  case  and  on  rebuttal,  and  particularly 
because  he  argued  to  the  Court  of  Appeals  (as  well  as  to 
the  Board  of  Interference  Examiners  below)  that  all  of  thip 
testimony  did  not  spell  a  mere  “experimental  use”,  and  sucf- 
ceeded  in  having  the  U.  S.  Court  of  Customs  and  Patent 
Appeals  adopt  that  view  of  the  testimony,  Josser  and  should 
not  be  permitted  to  cover  the  same  ground  again  without 
first  showing  how  his  proposed  testimony  is  to  differ  from 
or  add  to  the  testimony  already  taken  by  him  on  this  precise 
point. 

Since  writing  the  above  the  undersigned  has  just  today 
(February  4,  1944)  received  notice  from  Josserand’s  atj 
torney  of  the  taking  of  testimony,  which  notice  reads  as 
follows : 

“Please  take  notice  that  the  party  Josserand  will 
take  testimony  in  the  above  styled  public  use  pro¬ 
ceeding  before  a  duly  qualified  notary  public  beginning 
at  10  o’clock  A.  M.  on  Saturday,  February  19, 1944,  at 
the  office  of  Lester  B.  Clark,  2200  Gulf  Building,  Hous¬ 
ton,  Texas;  that  the  testimony  of  the  following  wit¬ 
nesses  and  perhaps  others  will  be  taken;  that  the  tak¬ 
ing  of  testimony  will  be  adjourned  from  time  to  time 
and  from  place  to  place  as  circumstances  may  require. 
You  are  invited  to  attend  and  cross  examine. 

“The  witnesses: 

Louis  P.  Josserand,  Dallas,  Texas 
A.  H.  Emenhiser,  Los  Angeles,  California 
Mrs.  Curtis  Howard,  Houston,  Texas 
Dated  Feb.  1, 1944  at  Lester  B.  Clark 

Houston,  Texas  Attorney  for  Josserand” 
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which  was  accompanied  by  a  letter  from  Josserand’s  at¬ 
torney  in  which  Josserand’s  attorney  says,  inter  alia, 

“It  is  my  intention  to  have  all  of  the  witnesses 
which  I  intend  to  use  here  in  Houston  and  to  take  their 
depositions  on  the  19th  and  20th  or  until  completed. 
It  is  possible,  however,  that  they  may  not  all  be  able 
to  come  to  Houston  and  if  this  should  occur,  then,  of 
course,  I  would  have  to  adjourn  my  testimony  accord¬ 
ingly  in  order  to  complete  my  depositions.” 

In  view  of  the  foregoing,  and  the  apparent  likelihood 
of  having  to  go  not  only  to  Houston,  Texas  but  also  to  Los 
Angeles  to  take  the  testimony  of  A.  H.  Emenhiser,  it  is 
respectfully  requested  that  an  early  oral  hearing  be  granted 
on  this  petition,  and  it  is  suggested  that  February  10th  be 
fixed  as  the  time  for  such  oral  hearing,  or  such  other  date 
as  may  be  convenient  to  Josserand’s  attorney  and  the 
Commissioner,  and  that  the  taking  of  testimony  be  directed 
suspended  pending  a  hearing  and  a  decision  upon  the 
present  renewed  Petition. 

Leonard  L.  Kalis  h 

attorney  for  party  Taylor 

Plaintiffs’  Exhibit  16:  Commissioner’s  decision  dated  Feb¬ 
ruary  7,  1944,  denying  Taylor’s  renewed  Petition  of 
plaintiffs’  Exhibit  15. 

Taylor,  Jr.,  renews  the  petition  which  was  filed  by  him 
on  January  18, 1944,  and  denied  by  me  on  January  20, 1944. 
He  requests  that  the  renewed  petition  be  set  for  hearing, 
but  since  it  is  the  practice  not  to  invite  oral  argument  upon 
petitions,  that  request  is  denied. 

As  authority  for  the  position  taken  by  him  that  Jos- 
serand  should  make  “offer  of  proof,”  Taylor  submits  a 
copy  of  an  order  of  the  examiner  of  interferences,  in  an 
unrelated  interference  proceeding,  setting  for  hearing  a 
motion  to  take  sur-surrebuttal  testimony.  In  that  order 
the  examiner  requires  the  moving  party  to  file  affidavits 
by  his  prospective  witnesses  “stating  the  specific  nature 
of  their  prospective  testimony.”  Manifestly,  that  order 


Mrs.  Howard’s  public-use  testimony 


serves  as  no  precedent  for  the  action  which  Taylor  desires 
be  taken  in  this  public  use  proceeding.  The  taking  of  stir- 
rebuttal,  or  sur-surrebuttal  testimony,  is  a  matter  of  priv¬ 
ilege.  The  taking,  in  a  public  use  proceeding,  of  testi¬ 
mony  to  explain  testimony  previously  given  in  an  interfer¬ 
ence  proceeding  is  a  matter  of  right  Ex  parte  Weber,  1902 
C.  D.  457, 101  0.  G.  2570;  Ex  parte  Tournier,  1904  C.  D.  36, 
108  O.  6.  798. 

In  his  renewed  petition  Taylor  intimates  that  he  might 
be  willing  to  stipulate  as  to  the  explanatory  testimony  to  be 
offered  by  Josserand.  Whether  the  testimony  shall  be 
stipulated  is  a  matter  to  be  determined  by  the  parties.  An 
offer  by  Taylor  to  stipulate  has  no  bearing  upon  his 
petition. 

The  renewed  petition  is  denied. 

Leslie  Frazer 

First  Assistant  Commissioner. 

Excerpts  from  testimony  of  Josserand’s  public-use-witness 
Mrs.  Curtis  Howard  on  February  19, 1944  (PX  18-a).  ! 


(2a)  Q.  Are  you  the  same  Mrs.  Curtis  Howard  who  pre¬ 
viously  testified  in  behalf  of  Mr.  Josserand  in  a  controversy 
in  connection  with  the  Drive-In  Theater?  A.  I  am. 

Q.  Mrs.  Howard,  the  question  has  come  up  before  the 
Patent  Office  as  to  whether  or  not  this  theater  which  was 
built  in  Galveston  (3a)  about  which  you  testified  involve^ 
an  experimental  operation  or  not?  A.  Yes,  the  whole  thing 
was  an  experiment. 

Q.  How  do  you  arrive  at  that  conclusion?  A.  The  solq 
purpose  of  the  construction  of  the  theater  in  Galveston  was 
to  experiment  with  the  plans  as  drawn  and  as  understood 
by  us  before  any  other  construction  of  any  permanent  drive- 
in-theater  be  made. 


(4a)  Q.  Were  you  employed  there  at  the  theater  during  tha 
time  that  it  operated? 
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A.  I  was. 

Q.  What,  if  anything,  did  you  have  to  do  with  the 
construction  of  the  theater?  A.  Well,  I  simply  helped  test 
the  knolls  as  they  were  graded  and  regraded. 

Q.  Well,  why  did  you  have  to  test  them?  A.  Well  in, 
the  first  place  we  were  not  exactly  sure  what  the  height  of 
them  would  have  to  be  to  insure  all  the  occupants  of  the  car 
seeing  the  screen,  so  we  started  out  experimenting  with  it 
and  then  after  we  had  opened  we  had  to  rework  and  regrade 
the  knolls  to  better  make  the  occupants  of  the  car  see ;  and 
then  the  sands  shifted  and  when  they  were  dry  they  would 
blow  around  and  they  would  have  to  be  dampened  and  re¬ 
graded.  Then  about  every  night  when  we  had  a  show  we 
tested,  that  is  we  observed  the  show  from  different  locations 
in  the  theater  due  to  the  fact  that  regardless  of  how  much 
we  tested  during  the  daytime,  in  daylight  and  there  was  no 
picture  on  the  screen  we  might  be  able  to  see  the  screen, 
but  we  figured  that  during  the  night  and  with  other  cars 
around  and  people  seated  in  the  front  it  would  naturally 
make  the  circumstances  different  so  every  night  we  tested 
from  different  locations  in  the  theater  and  whatever  w© 
discovered  then  the  next  day  would  have  to  be  fixed  or  we 
would  try  to  fix  it  and  sometimes  it  took  longer  than  a  day 
to  arrange  it  as  we  wanted  it. 

•  •  •  •  •  •  •  # 

(5a)  Q.  Did  you  then  make  any  changes  in  the  length  or 
width  or  height  of  the  parking  areas  as  the  result  of  those 
tests?  A.  Oh,  yes,  those  changes  were  constantly  made. 

Q.  Did  you  actually  make  any  of  those  tests  yourself 
by  driving  your  car  and  sitting  in  it?  A.  Yes,  I  did. 

Q.  How  long  did  those  tests  continue  after  you  opened? 
A.  All  the  time  the  theater  was  in  operation. 

Q.  Up  until  the  time  it  was —  A.  (Interrupting)  Up 
until  the  time  was  was  washed  away. 

*••••••• 

(7a)  Q.  Now  is  the  impression  that  you  want  to  leave  with 
the  Patent  Office  tribunal  under  whose  jurisdiction  this  case 
comes  that  the  experimental  work  or  so-called  testing  was 
or  was  not  completed  and  finished  when  the  storm  blew* 
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the  theater  away?  A.  You  mean  had  the  theater  not 
blown  away  would  we  have  been  through  testing  at 
time? 

Q.  Well,  yes,  that  is  the  question.  A.  No,  since  the 
testing  and  building  and  rebuilding  and  grading  went  on  tip 
to  the  night  it  was  washed  away  we  would  have  probably, 
had  the  theater  remained,  kept  it  up  as  long  as  we  were  in 
operation.  It  would  have  been  necessary. 

Q.  In  other  words,  the  impression  that  you  want  to 
leave  with  the  Patent  Office  tribunal  is  that  this  Drive-In 
Theater  at  Galveston,  whatever  its  structure  may  have  be6n, 
required  constant  testing  and  this  testing  had  not  bebn 
completed  when  the  theater  blew  away?  A.  Well,  no,  I 
should  say  that  it  wasn’t  completed. 

I 

(9a)  Q.  And  those  tests  you  claim  going  to  the  testing  pf 
the  structure  of  the  theater  had  not  been  completed  when 
the  theater  was  washed  away?  A.  No. 

Q.  How  far  from  completion  were  these  tests  if  you 
have  any  way  of  estimating?  Have  you?  A.  Well,  I  don’t 
have  any  because  my  knowledge  is  not  technical.  All  I  did 
was  as  I  was  told;  I  drove  up  and  tested.  If  I  could  see  I 
would  tell  them  I  could  see,  and  if  I  couldn’t  I  would  tell 
them  that,  and  they  were  the  ones  (10a)  with  the  technical 
knowledge  and  they  made  those  changes.  I  make  no  claim 
of  having  any  technical  knowledge  at  all. 

Q.  Yes,  but  you  are  sure  that  when  the  theater  blew 
away  the  tests  had  not  been  completed?  A.  To  the  best  of 
my  knowledge,  when  we  tested  up  to  the  very  last  night  be¬ 
fore  it  blew  away  I  presume  if  it  had  remained  open  we 
would  have  continued  testing  because  we  were  not  through 
then. 

Q.  Now  is  the  impression  that  you  want  to  leave  with, 
the  Patent  Office  that  this  Galveston  theater  was  built  of 
constructed  from  drawings?  Is  that  the  impression  yop, 
want  to  leave  with  them?  A.  Yes. 

Q.  Are  those  drawings  that  you  personally  saw  at  the 
time?  A.  Yes. 

Q.  Were  those  dimensioned  drawings?  A.  I  think  so. 
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Q.  Did  those  drawings  which  you  claim  you  saw  at 
the  time  show  the  elevation  and  spacing  of  these  terraces 
or  ramps,  as  you  may  call  them,  or  knolls!  A.  Yes,  they 
did  but  naturally  those  had  to  be  changed.  The  drawings 
showed  certain  elevations  but  we  were  not  sure  whether 
those  would  work  so  we  would  change  them  according  to 
what  would  work  and  see  what  would  work. 

Q.  Then  from  what  you  now  say,  namely,  the  fact  that 
you  constantly  changed  them,  would  it  be  a  fair  conclusion; 
that  the  knolls  or  terraces  built  in  accordance  with  those 
drawings  were  found  unsatisfactory  and  that  you  had  there¬ 
fore  to  change  them!  A.  No,  I  don’t  think  so  because  the 
drawings  were  not  in  themselves  complete  at  that  time. 

Q.  In  what  way  were  they  incomplete!  A.  Well,  they 
had  been  drawn  supposing — with  the  supposition — I  better 
not  use  that,  but  we  were  given  to  (11a)  understand  that 
the  drawings  as  they  were  then  according  to — well  I  guess 
I  can  say  “technically”  should  work  under  certain  circum¬ 
stances;  and  I  think  I  said - 

Q.  Let  me  put  it  this  way,  Mrs.  Howard :  you  have  just 
heard  the  reporter  read  back  your  last  answer,  haven’t  you! 
A.  Yes. 

Q.  Does  it  make  sense  to  you!  A.  No,  it  doesn’t. 

Q.  You  have  a  very  good  command  of  the  English  lan¬ 
guage  judging  from  your  education.  A.  I  don’t  claim  so. 

Q.  Well,  you  have  shown  that  you  do  have  a  very  good 
command  of  the  language  when  you  have  a  thought  to  ex¬ 
press.  Now  will  you  answer  that  in  a  way  that  will  make 
sense!  A.  Perhaps  I  should  stop  and  think  first  instead  of 
trying  to  answer.  Would  you  repeat  your  question,  please! 

A.  Well  I  should  say  that  they  were  just — they  were 
subject  to  change.  As  I  said  before,  I  make  no  claim  to 
any  technical  knowledge.  They  were  the  original — I  don’t 
know  if  that  is  what  the  word  is  that  you  use  to  explain 
what  I  mean. 

Q.  Have  you  concluded  your  answer!  A.  No,  I  am 
trying  to  think  of  a  word. 

Q.  Well  take  your  time.  A.  Thank  you.  They  were 
the  preliminary  drawings,  the  ones  that  I  saw. 
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(12a)  Q.  I  see.  Now  I  believe  you  testified  today  and  also 
in  your  original  examination  that  these  things  which  ytou 
claim  were  present  in  the  theater  and  which  yon  call  ihe 
knolls,  these  terraces,  I  suppose  you  might  call  them — were 
wetted  down  every  day,  is  that  right?  A.  I  don’t  thinly  I 
testified  that  they  were  every  day  because  I  don’t  think  that 
is  true.  They  were  wetted  down  whenever  they  needed 
wetting  down. 

Q.  How  often?  (13a)  A.  Every  two  or  three  days  otf 
depending  upon  the  condition  of  the  sand. 

Q.  Did  you  ever  see  them  wetted  down?  A.  Oh,  yes. 

Q.  You  have?  A.  Yes. 

Q.  How  was  that  done?  A.  I  don’t  just  exactly  recall. 
It  was  a  sort  of  sprinkler  system  but  how  it  was  worked  I 
don’t  know. 

Q.  Well  was  it  with  buckets?  A.  No,  not  with  buckets. 

Q.  A  man  came  along  with  a  hose,  is  that  it?  A.  Wdll, 
it  was  something  on  that  order.  I  don’t  just  recall  but  I 
remember  it  was  wet  down  and  packed  down. 

Q.  You  remember  seeing  it  done  but  you  don’t  remem¬ 
ber  just  how  it  was  done?  A.  I  don’t  remember,  no. 

Q.  You  remember  well  enough  to  say  whether  it  was 
done  by  bucket  or  hose?  A.  I  believe  it  was  done  by  hose. 

Q.  When  you  say  “believe”  do  you  want  the  Patent 
Office  to  leave  the  thing  in  midair  or  do  you  want  the  Patent 
Office  to  believe  that  it  was  done  by  hose?  A.  I  want  the 
Patent  Office  to  understand  that  I  don’t  recall  exactly  how 
it  was  done. 

I 

(14a)  Q.  And  yet  you  say  you  have  a  sufficient  recollection^ 
to  say  that  they  were  wetted  down?  A.  They  were  wetted, 
down,  yes. 

Q.  You  have  a  clear  recollection  of  that  as  a  fact?  A. 
As  a  fact,  yes. 

«■•••••• 

(15a)  Q.  Then  it  might  have  been  done  by  bucket  so  far  as 
you  are  concerned?  A.  Well  I  guess  it  might  have  been. 
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Q.  Yet  you  say  that  you  actually  saw  people  wetting — 
A.  No,  I  didn’t  say  that. 

Q.  You  didn’t  say  that  you  actually  saw  them  wetting 
it?  A.  I  don’t  think  I  did.  If  I  did  I  didn’t  mean  to. 
•••••••• 

(32a)  Q.  Well  now  let  me  put  it  to  you  this  way:  those 

ramps — by  the  way,  these  ramps  that  I  speak  of -  A. 

(Interrupting)  They  are  from  the  seawall  down. 

Q.  They  are  from  the  seawall  down.  Those  are  ramps 
built  by  the  City?  A.  Oh,  yes. 

Q.  Is  that  right?  A.  I  don’t  know  who  they  are  built 
by  but  they  are  there. 

Q.  It  was  no  part  of  the  Drive-In  Theater?  A.  No,  no 
part  of  ours. 

Q.  Well  these  ramps  occur  not  at  every  street?  A.  No. 
Q.  They  only  occur  a  number  of  streets  apart?  A. 
Well  they  are  every  once  in  a  while  along  the  seawall. 

Q.  Yes.  A.  But  I  don’t  know  how  they  are  spaced  or 
anything  like  that. 

Q.  They  occur  less  frequently  than  the  streets?  A. 
Oh,  yes. 

Q.  And  is  that  ramp  still  there,  do  you  know?  A.  I 
haven’t  been  down  it  I  presume  that  it  is.  The  seawall  is 
still  there. 


(44a)  Q.  Was  the  theater  served  by  this  one  ramp  only 
from  the  seawall?  A.  Oh,  no,  you  could  get  to  it  from  the 
others  too. 

Q.  And  do  you  know  whether  cars  used  mostly  this  one 
ramp  or  whether  they  came  down  the  other  ramp?  A.  Oh, 
I  don’t  know  particularly  how  they  got  down  to  the  beach. 

Q.  Now  how  far  would  you  say  your  theater  was  from 
this  nearest  ramp?  A.  About  half  a  block. 

•••••••• 

(45a)  Q.  You  sold  the  tickets  for  the  theater,  didn’t  you? 
A.  Sometimes  I  did;  sometimes  I  sold  sodawater;  some¬ 
times  I  tested  in  the  car  during  the  performance. 

Q.  Did  you  have  regular  tickets  for  the  place?  A.  Yes. 
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I 

Q.  The  nsnal  type  of  tickets  on  a  roll  and  numbered, 
tickets  like  yon  have  in  the  motion  picture  houses?  A.  Yes, 
as  near  as  I  can  remember  them. 

Q.  You  are  sure  that  they  were  printed  tickets?  A.  Of 
course  they  were  printed  tickets. 

(46a)  Q.  Now  when  you  were  cashier  did  you  make  reports 
of  the  tickets  sold?  A.  Yes,  but  a  lot  of  the  time — I  might 
start  out  selling  tickets  and  then  Mrs.  Emenhiser  might  take 
over.  I 

Q.  And  when  you  did,  didn’t  you  have  to  account  for* 
the  money  you  took  in?  A.  Why,  certainly. 

Q.  And  didn’t  you  have  to  account  for  how  many 
tickets  you  sold?  A.  Certainly,  but  I  wasn’t  the  only  one. 
You  see  the  tickets  at  the  ticket  office  were  the  ones  that 
were  sold  to  the  people  down  in  front,  the  people  who  oc¬ 
cupied  the  seats,  not  the  cars.  The  ushers  sold  the  tickets 
in  the  cars,  to  people  in  the  cars. 

Q.  Do  you  know  the  names  of  any  of  the  ushers?  A. 
No,  I  don’t 

Q.  Did  you  give  the  ushers  the  tickets  to  sell?  A. 
They  were  handed  out  so  many  tickets  and  held  responsible 
for  that  many,  either  had  to  turn  back  the  tickets  or  the 
money  for  them. 

•  ••••♦•• 
(52a)  Q.  Now  you  say  you  had  nothing  to  do  with  seeing 
that  the  ushers  got  tickets  to  sell?  A.  I  don’t  recall  ever 
issuing  tickets  to  ushers. 

Q.  Well,  did  you  have  anything  to  do  with  the  issuance 
of  tickets  to  ushers?  A.  I  didn’t  issue  them.  What  else 
is  there  to  do? 

Q.  Well,  I  am  asking  you.  I  don’t  know,  of  course.  Of 
course  I  don’t  know.  A.  Well  then,  all  right. 

Q.  Well,  was  there  anything  else  to  do  about  it?  A[. 
I  don’t  recall  other  than  issuing  them  and  checking  them  in. 

Q.  And  you  didn’t  do  that?  A.  No,  I  don’t  recall 
doing  it 
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(53a)  Q.  Well  that  is  why  I  asked  you  if  you  had  anything* 
else  to  do  with  supplying  tickets  to  the  ushers  and  you 
said,  “What  else  is  there  to  do”,  and  you  implied,  in  fact 
you  said  that  there  was  nothing  else  to  do  and  you  said  you 
didn’t  issue  them  and  there  wasn’t  anything  else  to  do  but 
to  issue  them  so  you  had  nothing  to  do  with  issuing  the 
tickets  to  the  ushers.  Now  apparently  you  changed  that. 
A.  Well  I  didn’t  have  the  responsibility  of  issuing  or  check¬ 
ing  in,  no. 

•  ••••••• 

Q.  Are  you  sure  that  admission  to  the  theater  was  by 
tickets  for  a  fixed  price?  A.  Certainly  I  am  sure. 

Q.  In  other  words  it  wasn’t  a  theater  which  was  run 
free  with  free  admission?  A.  Oh,  no,  no. 

•  ••••••• 

Excerpts  from  testimony  of  Josserand’s  public-use- witness 
T.  0.  Dunn,  Jr.  on  February  19, 1944  (PX  18-&). 

•  ••••••• 

(56a)  Q.  Do  you  know  Mr.  Louis  Josserand  of  Houston, 
Texas?  A.  No,  I  don’t  believe  so.  You  mean — yes,  I  guess 
that  is  the  man  that  I  know.  I  had  forgotten  his  name.  It 
is  a  peculiar  name.  I  just  know  him. 

Q.  Did  you  ever  know  a  Mr.  A.  H.  Emenhiser?  A. 

Yes. 

Q.  Who  was  here  in  Houston?  A.  Yes. 

Q.  Did  you  ever  have  any  business  dealings  or  pro¬ 
posed  dealings  with  Mr.  Emenhiser  and  Mr.  Josserand? 
A.  I  don’t  recall  Mr.  Josserand  at  the  time  I  was  dealing 
with  Mr.  Emenhiser  but  I  had  quite  a  few  sessions  with  Mr. 
Emenhiser  regarding  certain  matters. 

Q.  What  did  that  relate  to?  A.  It  related  to  outdoor 
pictures. 

Q.  You  mean  the  building  of  a  theater?  A.  The  build¬ 
ing  of  a  theater  for  showing  outdoor  pictures;  some  sort 
of  arrangement  where  people  sit  in  their  cars  and  watch 
the  pictures  from  the  cars. 

Q.  When  was  that?  A.  That  was  in  1934. 
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(57a)  Q.  Was  the  theater  ever  built  by  Mr.  Emenhiser  on 
your  property?  A.  No,  sir. 

Q.  Why  not?  A.  Well  they  never  did  complete  their 
plans  to  build  it.  It  seems  they  built  a  place  in  Galveston 
and  it  wasn’t  feasible,  so  they  told  me. 

«••••••« 

(59a)  Q.  And  who  is  it  that  told  you  this?  Was  it  Mr. 
Emenhiser,  A.  H.  Emenhiser?  A.  I  will  tell  you  it  has 
been  an  awful  long  time  since  that  happened,  but  Emen¬ 
hiser  was  the  man  I  was  dealing  with  all  the  time. 
*•«••••« 

Q.  Well  had  you  dealings  in  this  matter  with  anybody 
else  other  than  A.  H.  Emenhiser?  A.  No,  sir.  It  seen^s 
to  me  that  I  met  the  other  man  and  he  was  supposed  to 
be  an  architect,  if  I  am  right.  I  am  not  sure  about  that  but 
I  met  him  a  time  or  two  and  discussed  it  and  they  drew 
some  plans  and  submitted  the  plans  to  me,  and  all  that  sort 
of  thing,  but  most  of  my  dealings  were  with  Mr.  Emed- 
hiser.  I  remember  him  very  well  but  I  don’t  remember  the 
other  man  very  well.  But  (60a)  I  do  remember  there  was 
another  man  but  his  name  I  cannot  swear  to. 


(63a)  Q.  And  did  Mr.  Emenhiser  tell  you  anything  about 
patents  on  this  drive-in  theater?  A.  I  don’t  recall  that  he 
did.  I  couldn’t  tell  you. 

Q.  Did  he  ever  discuss  with  you  inventions  of  drive- 
in  theaters?  A.  I  wouldn’t  like  to  say  that  either.  I  don’t 
know. 

(64a)  Q.  Will  you  indicate  on  this  sketch  the  names  of  the 
streets  in  relation  to  the  property?  A.  This  (indicating) 
is  Main. 

Q.  Main  Street?  A.  Yes,  sir. 

Q.  (Writing  on  sketch.)  A.  This  is  Stewart. 

I 

•  •••••*• 
(65a)  Q.  Now  the  blocks  lettered  A,  B  and  C  were  your 
property.  Bight?  A.  That  is  right.  | 

Q.  Do  you  know  who  owned  the  remaining  property, 
D?  A.  I  do  not 
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Q.  Do  you  know  now?  A.  No,  sir,  I  don’t  know. 

By  Mr.  Kalish:  I  ask  the  reporter  to  mark  this 
sketch  concerning  which  the  witness  just  testified  as 
Petitioner’s  Exhibit  22. 


(66a)  Q.  Would  you  recognize  him  if  you  saw  him  now? 
(67a)  A.  I  believe  I  would.  I  believe  I  would  remember 
Emenhiser.  He  was  quite  a  large  fellow,  robust;  built  on 
your  style  only  much  larger.  He  was  as  big  a  man  a3  this 
gentleman  (indicating  Mr.  W.  W.  Smith )j  he  was  built  on 
his  style  more  only  he  was  very  dark.  That  is  my  recol¬ 
lection  of  him. 

•  ••••••• 

Excerpts  from  Louis  P.  Josserand’s  testimony  on  February 
19  and  20, 1944  in  Public  Use  Proceedings,  as  a  witness 
called  on  his  own  behalf  (PX  18-a). 


(76a)  Q.  Will  you  please  continue  with  your  explanation? 
A.  In  view  of  the  fact  that  we  had  no  definite  knowledge  of 
constructing  theaters  according  to  this  invention,  why,  I 
personally,  as  well  as  the  parties  who  were  interested  in 
the  financing  of  it,  wanted  some  kind  of  a  study  in  the  way 
of  experiment  to  ascertain  as  to  whether  a  person  could 
sit  in  an  automobile — in  the  back  seat  of  an  automobile  and 
observe  a  picture  on  the  screen  at  some  distance  with  any 
degree  of  satisfaction  or  I  might  say  entertainment.  And 
having  had  considerable  military  training,  both  in  the  Na¬ 
tional  Guard,  the  National  Army,  the  regular  army  and  the 
Officers  Reserve  Corps,  where  simulated  battles  were  part 
of  the  training  of  a  soldier  and  considered  absolutely  neces¬ 
sary  to  the  planning  and  developing  of  strategy  in  train¬ 
ing  men,  why,  we  figured  that  we  would  following  along  that 
line  and  construct  an  experimental  theater  that  would  be 
adequate  to  satisfy  the  questions  at  hand  and  to  remove 
some  of  the  uncertainties  and  doubts  that  might  be  in  the 
minds  of  the  different  individuals ;  and  to  this  end  we  pro¬ 
ceeded  to  build  an  experimental  drive-in  theater. 
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Q.  Who  was  the  man  that  you  contacted  in  connection 
with  leasing  the  ground  at  Main  and  Elgin?  A.  Mr.  T.  C. 
Dunn  was  the  owner  of  the  property  at  Main  and  Elgin. 

Q.  Did  you  ever  go  ahead  and  construct  that  theater 
at  Main  and  Elgin  in  accordance  with  this  proposal  shown 
in  Josserand  Exhibit  No.  2?  A.  We  did  not 

Q.  Why  not?  A.  Because  the  experiment  conducted  on 
the  beach  in  Galveston  was,  though  not  completed,  ade¬ 
quate  enough  to  convince  anyone  that  the  size  of  the  prop¬ 
erty  at  Main  and  Elgin  was  totally  inadequate  for  the  con¬ 
struction  of  a  drive-in  theater. 

•  •  •  •  *  •  •  •  i 

(77a)  Q.  What  information  did  you  seek  to  obtain  by  build¬ 
ing  this  experimental  theater  in  Galveston?  A.  Well,  We 
were  studying  to  find  the  proper  sight  lines,  the  proper 
length  and  height  of  parking  ramps,  the  proper  spacing  of 
parking  ramps  and  driveways  and  the  proper  elevation  and 
the  general  contour  of  ground  that  would  lend  itself  most 
economically  to  building  a  permanent  drive-in  theater,  j 
(78a)  Q.  Had  you  had  any  actual  experience  in  construc¬ 
tions  of  this  sort  at  that  time?  A.  I  had  had  no  actual 
experience  in  the  construction  of  a  drive-in  theater  and 
knew  no  one  personally  who  had  had  actual  experience  in 
the  construction  of  a  drive-in  theater. 

Q.  Had  Emenhiser  that  you  know  of?  A.  Not  that  I 
know  of. 

(79a)  Q.  And  what  changes  were  actually  made  then  as  tpe 
result  of  these  tests  in  further  continuing  work  on  the  the¬ 
ater?  A.  Well  we  widened  the  driveways  and  we  varied  the 
slope  of  the  ramps  to  conform  to  the  change  in  the  width 
of  the  driveways. 

I 

•  •  •  •  •  •  •  •  | 
(80a)  Q.  Just  what  time  of  day  or  when  were  these  tests 
made?  A.  Well,  the  tests,  some  of  them  were  made  in  the 
daytime  but  the  more  important  tests  and  the  greater 
number  of  tests  were  made  in  the  evening  while  the  picture 
was  being  projected  on  the  screen. 
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Q.  What  parts  of  the  theater  were  tested?  A.  The  en¬ 
tire  parking  area. 

(81a)  Q.  How  long  did  that  theater  operate  in  Galveston? 
A.  Well  intermittently  over  a  period  of  about  two  weeks; 
I  don’t  recall.  The  records  will  show  the  exact  date. 

Q.  Did  it  operate  continuously  during  that  period? 
A.  It  did  not. 

Q.  Why  not?  A.  Well  in  changing  the  width  of  the 
driveways  and  the  grading  it  was  necessary  for  either  one 
or  two  small  lapses  in  the  experiment. 

Q.  Well  did  it  close  down  or  just  explain  what  you 
mean.  A.  Well  they  just  didn’t  bring  the  projector  down 
those  days. 

Q.  How  many  days  would  "you  say  they  closed  up  for 
changes  like  that  if  you  recall?  A.  Well  as  I  recall  it  there 
was  one  time  it  was  closed  down  for — they  failed  to  bring 
the  projector  down  for  two  days  and  I  don’t  recall  just  what 
the  other  one  was. 

Q.  Were  these  experiments  completed  at  the  time  the 
theater  was  destroyed?  (82a)  A.  They  were  not. 

Q.  What  did  you  do  toward  the  further  development 
of  the  invention  after  the  destruction  of  this  Galveston 
theater  by  the  storm?  A.  There  was  a  proposition  on  to 
build  the  theater  above  the  seawall  or  build  above  the  sea¬ 
wall  there  almost  directly  behind  the  seawall  from  where 
the  present  theater  was  situated. 

Q.  What  became  of  that?  A.  Well  the  season  was 
late  by  then  and  it  didn’t  seem  feasible  to  go  on  with  it  at 
that  time  due  to  the  lateness  of  the  season. 

Q.  What  did  you  do  next  following  through  with  this 
theater  invention?  A.  Well  following  that,  from  the  in¬ 
formation  gained  in  this  experiment  as  to  the  size  of  ground 
required  and  the  accessibility  and  so  forth  to  the  theater  by 
means  of  the  automobile,  eliminating  the  seated  portion  of 
it,  why,  the  next  move  was  an  attempt  to  build  a  theater  out 
Main  Street  just  off  the  old  Almeda  Road  on  a  golf  driving 
range  in  Houston. 
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Q.  Did  you  find  from  your  experiments  in  Galveston 
that  you  needed  a  larger  or  a  smaller  area  than  you  had 
first  contemplated  in  order  to  build  a  suitable  theater!  A. 
Well  you  might  say  we  found  that  we  would  need  a  site,  well 
very  much  larger  than  we  had  contemplated. 

Q.  Did  you  ever  go  back  to  Mr.  Dunn  in  connection 
with  the  theater  at  Main  and  Elgin  after  the  Galveston 
theater  washed  away?  A.  I  don’t  recall.  I  know  that  the 
ground  was  definitely  out  because  of  its  size. 

(83a)  Q.  What  became  of  your  development  of  the  theater 
out  on  the  old  Almeda  Road  then?  A.  In  our  study  of 
that  we  began  to  realize  that  drive-in  theaters  cost  money 
and  to  build  a  drive-in  theater  of  the  proper  size,  properly 
constructed  and  properly  equipped  and  properly  main¬ 
tained,  that  it  was  a  real  problem  in  theater  construction 
that  required  considerable  capital. 

Q.  Well  just  what  were  your  estimates  on  that?  A. 
Well  I  don’t  recall  exactly  what  the  estimates  ran  but  they 
were  more  than  $25,000.00. 

Q.  Did  you  give  up  further  development  in  connection 
with  the  invention  when  you  obtained  that  information  <j>r 
did  you  continue?  A.  I  continued. 

Q.  With  what  result?  A.  Well  in  that  particular  case 
the  result  was  unfavorable. 

Q.  You  mean  the  Almeda  Road  case?  A.  Yes. 

Q.  What  next  did  you  do  then?  A.  I  continued  to 
study  the  thing  and  develop  plans  and  to  try  to  interest 
people  in  the  construction  of  a  drive-in  theater  that  would 
be  constructed  according  to  my  ideas  as  a  drive-in  theater 
should  be,  constructed. 

Q.  How  long  did  you  continue  those  operations  and 
were  you  ever  successful?  A.  Well  I  never  ceased  to  con¬ 
tinue  those  operations  and  after  a  certain  length  of  time  I 
was  successful  in  building  a  drive-in  theater  that  was  rea¬ 
sonably  close  to  my  idea  of  what  a  drive-in  theater  should 
be. 

Q.  Were  you  ever  successful?  A.  I  built  the  drive-in 
theater  on  the  Main  Street  Road  about  eight  and  one-half 
miles  south  of  the  court  house. 
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Q.  In  what  city?  (84a)  A.  Houston,  Texas. 

Q.  When  was  that,  that  yon  built  this  theater  out  Main 
Street  in  Houston?  A.  It  was  in,  as  I  recall  it,  1939 — no, 
1940, 1  guess. 

Q.  What  did  that  theater  cost?  A.  I  don’t  know  the 
exact  final  cost  of  it  There  were  certain  modifications  in 
the  progress  of  the  work,  but  it  cost  I  should  say  in  the 
neighborhood  of  $30,000.00. 

•  ••••••• 

(88a)  Q.  Now,  I  will  ask  you  to  state  whether  you  have 
ever  licensed  anyone  under  your  Patent  No.  2102718?  A. 
I  have. 

Q.  Have  you  ever  licensed  anyone  under  your  applica¬ 
tion  involved  in  these  public  use  proceedings?  A.  Not 
directly. 

Q.  Or  have  you  licensed  them  in  any  other  way?  A. 
My  licenses  would  carry  any  improvement  that  I  might 
make  in  this  field. 

•  ••#•••• 

(96a)  Q.  Back  in  1934  did  you  issue  a  license  to  anyone  to 
build  a  drive-in  theater?  A.  To  A.  H.  Emenheiser. 

Q.  In  writing?  (97a)  A.  Let’s  see.  It  was  written. 
I  don’t  recall  whether  it  was  ever  finally  executed.  It  was 
an  agreement,  a  definite  agreement. 

Q.  It  was  anyway  written  up?  A.  Yes. 

Q.  And  did  that  license  provide  for  the  payment  of  a 
royalty?  A.  Franchise  fees  as  royalties. 

Q.  And  did  that  franchise  include  Galveston  County? 
A.  The  Galveston  Theater  was  an  experimental  theater. 

Q.  I  am  asking  you  whether  the  license  included  Gal¬ 
veston  County?  A.  As  I  recall  it,  it  did  not. 

Q.  Then  whatever  was  done  by  Emenheiser  in  Galves¬ 
ton  was  not  done  under  a  license  from  you?  A.  It  was  done 
as  an  experiment  under  my  direction. 

Q.  Did  you  personally  instruct  any  of  the  workers  who 
built  the  Galveston  theater?  A.  I  was  down  there  and  in¬ 
structed  those  in  charge. 

Q.  And  who  were  those  in  charge?  A.  Well,  there  was 
A.  H.  Emenheiser,  Townsend - 
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Q.  Which  Townsend,  Richard  Townsend  or  Joseph 
Townsend?  A.  Let’s  see;  as  I  recall  it  it  was  Joseph 
Townsend;  and  I  instructed  the  men  who  did  the  grading' 
though,  principally  the  man  who  drove  the  grader,  the  man 
who  actually - 

Q.  (Interrupting)  How  many  times  would  you  say  yOu 
were  down  at  the  Galveston  Theater  during  its  construction 
and  before  it  was  opened?  A.  Well,  the  thing  was  opened 
right  at  the  start  practically  and  it  was  never  fully  con¬ 
structed  because  that  was  an  experiment,  so  I  was  down 
there — I  don’t  know  but  I  was  down  there  many  times,  a 
good  many  times.  I  don’t  recall  just  how  many,  both  in  the 
day  and  in  the  evening. 

(98a)  Q.  Answer  the  question,  whether  you  lived  down 
there?  A.  I  didn’t  live  in  Galveston. 

Q.  All  right  then.  You  could  simply  answer  it  “no”. 
How  many  times  would  you  say  you  went  to  Galveston  ip. 
connection  with  this  theater  ?  A.  Oh,  I  would  say  eight  or 
ten  times.  I  don’t  recall  the  exact  number.  1 

•  ••••••• 

Q.  Now,  were  these  ten  trips  that  you  made  to  Gal¬ 
veston  entirely  within  those  dates,  that  is  the  beginning 
date  and  the  terminal  date  of  the  public  showing?  A.  Well, 
there  might  have  been — I  believe  there  was  about  one  of 
them  before. 

Q.  You  think  you  might  have  made  one  trip?  A.  One 
or  two,  I  am  not  certain. 

Q.  Before  the  theater  was  actually  thrown  open  to  the 
public?  Right?  A.  Yes. 

Q.  And  how  much  before  would  you  say?  A  week,  a 
(99a)  month  or  two  months  before?  A.  Oh,  it  was  just  a 
short  number  of  days. 

Q.  A  few  days  before?  A.  Yes,  sir,  because  the  grad¬ 
ing  was  very  small,  very  slight  construction.  The  theater 
itself  was  a  whole  lot  more  on  paper  and  testimony  than 
it  ever  was  on  the  sands  of  the  beach  at  Galveston  at  that 
time.  Verbally  it  appears  to  much  better  advantage  than 
it  did  on  that  beach. 
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Q.  By  that  you  mean  when  you  opened  up  there  was 
not  really  much  there.  Is  that  what  you  mean?  A.  That 
is  what  I  mean. 

Q.  What?  A.  That  is  what  I  mean  exactly. 

Q.  Well  now,  did  you  personally  watch  them  grade  this 
sand?  A.  I  did. 

Q.  Did  you?  Do  you  know  any  of  the  people  who 
actually  did  the  grading?  A.  Well,  there  was  a  negro  with 
a  team  of  mules,  as  I  recall  it,  and  a  scraper. 

Q.  With  another  team?  A.  Negro  with  a  team  of 
mules  and  a  scraper. 

Q.  Well,  were  there  two  teams  or  one  team?  A.  I  said 
a  negro  with  a  team  of  mules  and  a  scraper. 

Q.  Well,  first  you  said  a  grader  and  then  you  said  a 
scraper.  That  is  what  I  want  to  know. 

«••••••• 

Q.  How  much  of  the  grading  had  been  completed  on 
(100a)  the  day  this  thing  was  thrown  open  to  the  public 
the  first  time?  A.  I  don’t  recall  exactly  but  I  think  the  first 
experiments  were  made  when  I  think  there  were  about  four 
ramps.  I  wouldn’t  be  positive. 

Q.  Well,  were  these  four  ramps  present  when  the  the¬ 
ater  was  first  thrown  open  to  the  public?  A.  They  were 
present  when  the  first  experiments  were  made. 

Q.  Well,  were  these  first  experiments  made  after  the 
thing  was  thrown  open  to  the  public?  A.  Well,  the  experi¬ 
ments  were  made  with  the  people  driving  their  cars  in  there 
to  see — that  was  the  big  part  of  the  experiment,  to  see  if  a 
number  of  cars  could  get  in  there  and  navigate  themselves 
properly  in  a  crowd  in  that  type  of  theater. 

Q.  Well  then,  I  take  it  that  when  the  thing  was  thrown 
open  to  the  public  the  first  time  there  were  no  ramps  as 
yet  and  that  these  ramps  were  put  on?  A.  No,  I  didn’t 
say  that 

Q.  Well,  I  would  like  for  you  to  state  what  you  do 
mean.  A.  I  said  there  were  at  least  four  of  the  ramps  in 
an  uncompleted  stage  at  the  first  time  we  had  any  number 
of  cars  in  the  theater. 
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Q.  Well,  when  you  say  “ incomplete  stage”,  what  do 
you  mean  by  that?  A.  Well,  they  had  not  been  tested  and 
widened  to  the  point  that  we  considered  was  adequate  for 
the  proper  operation  of  the  theater. 

Q.  You  mean  for  proper  drive-overt  A.  For  proper 
use  in  general. 

Q.  Iincluding  drive-overt  A.  Well,  drive-on  or  drive- 
over  or  whatever  was  essential  to  the  operation  of  the  the¬ 
ater.  It  takes  time  to  build  a  large  ramp  and  we  started 
testing  it  with  the  (101a)  smaller  ramps  and  tested  along 
as  we  got  the  ramps  larger  and  we  tested  it  with  a  number 
of  cars  so  that  we  would  know  if  these  ramps  were  satis¬ 
factory  to  handle  cars  in  quantities  and  numbers. 

Q.  Now  this  thing  which  you  called  a  grader  at  one 
time  and  a  scraper  at  another  time,  was  this  thing  hn 
wheels?  A.  No.  I 

Q.  Was  it  made  of  metal?  A.  Made  of  metal. 

Q.  But  not  on  wheels?  A.  Not  on  wheels. 

Q.  And  what  did  it  consist  of?  A.  It  was  the  cotii- 
monest  and  most  ordinary  form  of  single  team — I  mean  of 
double  team  grader — I  mean  scraper. 

Q.  Well,  could  you  describe  it  besides  by  saying  that 
it  was  common?  A.  It  was  a  scoop  affair  with  a  place  in 
front  of  it,  a  double-tree  to  fasten  to  it  to  pull  it  and  two 
handles  behind  for  a  man  to  guide  it  and  fill  it  with  earth  and 
then  dump  it  when  it  had  been  pulled  over  to  the  proper 
location. 

Q.  And  how  wide  was  the  blade?  In  other  words,  how 
wide  across?  How  wide  a  strip  of  earth  would  it  scoop  up? 
A  strip  a  foot  wide  or  two  feet  wide  or  three  feet  wide?  A. 
Well,  it  was  the  standard  scraper  that  is  used  in  all  diijt 
work  where  that  type  of  equipment  is  used.  | 

Q.  Well,  could  you  just  tell  how  wide  it  was?  A.  They 
have  a  uniform  width  of  something  in  the  neighborhood  of, 
say,  four  feet. 

Q.  And  who  did  that  scraper  belong  to  and  where  did 
you  get  it?  (102a).  A.  I  presume  it  belonged  to  the  man 
who  did  the  grading.  He  is  the  man  who  furnished  it 
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Q.  And  you  don’t  know  who  he  is?  A.  He  was  the 
negro  that  I  mentioned  previously. 

Q.  Well,  could  you  describe  him  in  some  way  that  he 
might  be  identified?  Of  course,  you  understand  that  the 
description  you  gave  of  him  would  fit  approximately  four¬ 
teen  million  people.  Right?  A.  Yes. 

Q.  Now  could  you  come  a  little  closer  than  that  broad 
definition?  A.  Well,  he  had  hands. 

Q.  Do  you  know  his  name?  A.  No,  I  don’t  know  his 
name. 

Q.  Did  you  ever  know  his  name?  A.  I  don’t  recall 
that  I  did. 

Q.  Did  you  hire  him?  A.  I  did  not. 

Q.  Did  you  have  anything  to  do  with  him?  A.  I  di¬ 
rected  him. 

Q.  You  don’t  know  where  he  came  from?  A.  He  came 
from  Galveston,  Texas. 

Q.  Do  you  know  approximately  what  his  business  ad¬ 
dress  might  have  been?  A.  I  do  not. 

Q.  Now  about  how  many  people  came  to  this  drive-in 
theater  from  July  5th  to  July  26th,  or  between  those  two 
dates  as  paid  patrons  of  this  drive-in  theater,  people  who 
drove  their  cars  in  and  paid  and  sat  in  their  cars  to  watch 
the  show?  I  am  not  asking  you  for  the  exact  number,  of 
course ;  I  am  asking  you  for  approximately.  (103a)  A.  As 
to  individual  admissions  paid  by  a  person  in  the  theater  and 
seated  in  a  car  there  were  none. 

Q.  There  were  none?  A.  As  individual  persons  pay¬ 
ing. 

Q.  Well,  were  there  any  cars  coming  in  to  see  the  pic¬ 
ture?  A.  The  cars  came  in. 

Q.  Did  they  pay?  A,  They  had  a  so-called  ticket  booth 
up  close  to  the  front  where  there  were  some  benches.  I 
think  this  so-called  ticket  booth  was  a  converted  dry  goods 
box,  as  I  recall  it,  and  the  so-called  fence  around  this  theater 
was  one  telephone  wire  put  up  on  one  by  fours  and  it  was 
put  up  there  because  we  were  outlining  the  area  that  a 
drive-in  theater  should  have  if  it  were  correctly  designed 
and  built;  also  that  we  could  more  readily  select  a  site 
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whenever  we  came  to  the  point  of  selecting  a  site  to  con¬ 
struct  a  drive-in  theater,  which  we  had  in  mind  the  iaea 
of  constructing  a  drive-in  theater.  And  in  doing  this,  tips 
wire  was  not  visible  under  high  headlights — this  wire  Was 
not  visible  to  occupants  of  a  car  and  they  just  drove  on  ov[er 
it  any  time ;  they  would  just  run  over  this  wire ;  they  would 
forget  it  was  there  and  when  they  would  get  ready  to  go 
out  they  would  just  run  over  it  and  down  it  would  come. 

Q.  Well  then,  you  did  regard  this  Galveston  Theater 
a  completed  reduction  to  practice  of  your  drive-over  in¬ 
vention?  A.  I  regarded  it  as  an  experimental  theater  for 
the  purpose  of  gaining  information  to  be  used  if  I  should 
ever  have  an  opportunity  to  build  a  drive-in  theater. 

Q.  Well,  did  you  regard  that  it  was  a  successfully 
completed  drive-in  theater  with  a  drive-over  ramp  in  it? 
A.  It  was  not  a  completed  drive-in  theater  at  any  time. 
(104a)  Q.  Well  then,  you  don’t  think  that  it  was  a  com¬ 
pleted  drive-in  theater  with  a  drive-over  ramp?  A.  It  was 
an  experimental  theater  for  the  purpose  of  experimenting 
with  the  type  ramps  that  you  drive  directly  forward  from 
the  parking  ramp  on  to  the  driveway  in  front  of  same. 

Q.  But  in  that  regard  you  don’t  think  the  theater  was 
ever  completed?  A.  The  ramps  were  experimented  with  in 
different  stages,  different  widths,  different  heights,  dif¬ 
ferent  spacings,  and  being  more  or  less  a  would-be  inventor, 
why,  you  naturally  try  out  things  that  work  and  things  that 
don’t  work. 


Q.  Had  your  test  indicated  to  you  that  you  reached 
the  point  of  a  successfully  concluded  drive-over  feature? 
A.  Mentally  I  had  reached  the  point  in  my  mind  that  the 
drive-over  feature  could  be  constructed  and  put  in  operation 
on  a  successful  basis. 

Q.  Well,  had  the  drive-over  feature  been  successfully 
completed  in  the  Galveston  Theater?  A.  The  ramps  had 
been  built  so  that  you  could  drive  over  them. 

Q.  Had  those  drive-overs,  as  you  call  them,  had  they 
been  successful  in  the  Galveston  Theater?  A.  The  testis 
were  conducted  and  carried  out  to  a  point  where  a  definite 
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contour  was  arrived  at  where  a  (105a)  theater  could  have 
been  constructed  according  to  it,  a  permanent  theater  could 
have  been  constructed  exactly  the  same  as  this,  with  the 
same  screen,  the  same  spacings,  and  been  a  success. 

Q.  Well  then,  you  needed  no  more  experiments?  A. 
There  were  other  experiments  there  as  to  spacing  efficiency 
and  economy  that  were  of  more  vital  importance  and  more 
baffling  than  the  actual  seeing  of  the  picture  from  the  back 
seat  of  the  car,  and  those  were  the  experiments  along  with 
the  other  that  we - 

«••••••• 

(106a)  Q.  Well  now,  as  long  as  you  have  discussed  this  with 
your  attorney,  Mr.  Clark,  I  am  going  to  ask  you  to  answer 
from  your  own  understanding  of  the  matter.  See?  A. 
Yes. 

Q.  After  all,  you  have  taken  the  position  that  you  are 
the  inventor  of  a  certain  invention  defined  by  the  (107a) 
interference  count.  I  presume  you  have  read  that  interfer¬ 
ence  count?  A.  I  have. 

Q.  A  number  of  times?  A.  Yes. 

Q.  And  I  suppose  you  have  discussed  it  with  Mr.  Clark 
a  number  of  times,  is  that  right?  A.  Yes,  right. 

Q.  I  suppose  you  have  read  Mr.  Clark’s  brief  in  this 
interference?  A.  Yes. 

Q.  So  that  you  have  had  a  good  education  on  the  in¬ 
terference  count?  A.  I  have. 

Q.  Now  I  will  ask  you  to  read  the  interference  count 
which  I  show  you  on  page  179  of  the  printed  transcript  of 
record  in  Interference  78008  and  after  you  have  read  it  I 
will  ask  you  a  question  concerning  it.  A.  Yes. 

(108a)  Q.  Will  you  read  the  interference  count  as  shown 
to  you  on  page  179  of  the  printed  transcript?  A.  I  have 
read  it. 

Q.  Now  will  you  state  whether  there  was  embodied  in 
the  Galveston  Theater  during  the  time,  that  is  from  July 
5th  to  July  26th,  1934,  a  completed  structure  responding 
to  or  as  defined  by  the  language  in  this  interference  count 
that  you  have  just  read?  A.  Well,  I  will  take  the  words 
of  the  decision  of  the  United  States  Court  of  Customs  and 
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Patent  Appeals  as  to  what  was  established  in  that  line  in 
the  Galveston  Theater,  which  as  I  interpret  it,  ruled  that 
the  Galveston  Theater  contained  such  invention. 

Q.  In  a  completed  form?  A.  In  adequate  form  to  be 
ruled  as  a  reduction  to  practice. 

Q.  And  your  answer  then  to  my  last  question  is  that 
it  is  your  contention  now  that  a  structure  responding  to 
the  interference  count  was  reduced  to  practice  in  the  Gal¬ 
veston  Theater  as  it  existed  between  July  5  and  July  26, 
1934?  A.  May  I  hear  the  first  part  of  that  again? 

(Question  read.) 

A.  It  is  not  necessary  for  me  to  contend  anything. 
I  can  rely  solely  upon  the  decision  of  the  United  States 
Court  of  Customs  and  Patent  Appeals. 

Q.  You  mean  that  you  will  not  take  any  position  on 
that?  A.  I  rely  upon  the  decision  of  the  Court. 

I 

•  •  •  •  •  *  •  •  | 
(109a)  Q.  And  you  know  also  of  your  own  knowledge  tot 

this  structure  defined  by  the  interference  count  was  com¬ 
pleted  and  tested  between  July  5th  and  July  26th?  Ai  It 
was  constructed  and  tested  adequately  enough  to  satisfy 
the  Court 

Q.  Well,  was  it  tested  adequately  enough  to  satisfy  you 
that  it  had  been  completed?  A.  It  satisfied  me  to  the  point 
that  I  would  rely  my  professional  reputation  on  building  a 
theater — building  a  first  and  original  theater  upon  the  find¬ 
ings  that  I  obtained  in  the  experiment  upon  the  Galveston 
beach. 

I 

•  «•••••• 

(110a)  Q.  Therefore,  the  drive-in  theater,  between  July  5th 
and  July  26, 1934,  was  according  to  your  present  contention, 
if  I  understand  correctly,  completed  sufficiently  so  that  it 
would  teach  you  and  any  other  of  the  many  other  engineers 
of  similar  qualifications  in  the  United  States,  teach  you 
fully  how  to  build  a  drive-in  theater?  A.  No,  it  gave  me 
information  that  led  me — and  that  was  a  step  in  advance, 
I  will  say  tot. 

I 

•  •  •  •  •*  •  •  •  i 

i 


i 
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(111a)  Q.  Now,  how  do  you  reconcile  your  testimony  with 
testimony  of  others  who  testified  that  people  who  drove 
their  cars  in  paid  admission?  A.  Well,  there  was — I  said 
individual  admission.  There  was  some  kind  of  a  ticket 
booth  there  and  a  few  ushers  and  so  forth  that  went  around 
there  and  if  anybody  was  sucker  enough  to  dish  out  the 
money,  that  was  wonderful ;  but  there  was  no  fence  around 
the  place.  It  was  the  wide  open  Galveston  beach  and  this 
was  a  free  country.  Men  are  dying  now  right  this  minute 
to  keep  it  free,  and  free  people  have  free  instincts.  So 
some  of  them  handed  out  the  money  and  some  of  them 
didn’t.  But  the  money  handed  out  was  not  for  individual 
admission.  It  was  asked  for  the  car. 

Q.  Asked  for  what?  A.  The  automobile. 

Q.  You  mean  the  charge  was  not  according  to  the  num¬ 
ber  of  people  in  an  automobile  but  per  automobile  ?  A.  Yes, 
sir.  Anybody  that  would  give  out  some  money  for  the  car, 
that  was  all  right,  one  person,  five  persons  or  six  or  any¬ 
thing.  It  was  just  more  or  less  a  way - 

Q.  (Interrupting)  Well,  didn’t  they  have  regular 
tickets  that  the  ushers  carried  around,  tickets  to  give  to 
each  car?  A.  Well,  I  don’t  know.  Tickets  cost  money  and 
money  was  awfully  scarce  down  there.  I  kind  of  have  my 
doubts  whether  they  had  regular  tickets  or  not. 

Q.  Well,  do  you  know  or  are  you  just  guessing?  A.  I 
don’t  know. 

Q.  You  are  just  guessing  or  surmising?  A.  I  don’t 
know  if  they  had  regular  tickets. 

Q.  And  you  don’t  know  that  they  didn’t?  A.  I 
wouldn’t  say  positively  but  I  don’t  recall  them. 

(112a)  Q.  Well  then,  you  cannot  say  positively  that  they 
did  or  positively  that  they  didn’t  have  tickets,  either  way? 
A.  No,  I  wouldn’t  say  positively. 

Q.  Either  way?  A.  Because  I  never  saw  them. 

Q.  Well,  wouldn’t  you  have  seen  them  had  you  been 
there?  A.  Well,  I  was  interested  in  the  experimental  work 
and  not  in  that  phase  of  it.  I  was  back  there  checking  the 
parking  and  checking  the  sight  lines  and  watching  the 
masses  go  in  and  out  and  so  forth  to  try  and  get  some  idea 
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to  learn  something  about  a  drive-in  theater  that  I  never 
had  seen  and  hoped  to  see  some  day. 

Q.  Well,  have  you  ever  realized  those  hopes?  A.  Well, 
I  have  to  a  certain  extent,  yes. 

Q.  In  what  theater?  A.  Well,  the  Houston  theater  is 
not  a  bad  one. 

Q.  You  mean  built  in  1940?  A.  Yes. 

Q.  But  that  was  your  first  realization  of  that  hope?  A. 

Yes. 

Q.  Now  your  attorney,  Mr.  Clark,  in  his  brief  to  the 
Board  of  Interference  Examiners  of  the  Patent  Office,  dur¬ 
ing  the  course  of  this  interference,  in  describing  this  Gal¬ 
veston  Drive-In  Theater,  described  it  by  saying  that  it  was 
an  “operation  with  paid  admissions  of  hundreds  of  cus¬ 
tomers  to  a  theater  from  July  5  to  July  26, 1934.”  Do  you 
agree  with  him  in  that  representation?  A.  It  was  an  ex¬ 
perimental  theater  with  a  number  of  people  coming  in  ahd 
going  out  and  there  were  no  individual  persons  ’  tickets  sold 
for  the  drive-in  theater. 

Q.  Well,  do  you  agree  with  him  or  do  you  disagree  with 
him  that  that  theater  was  an  “Operation  with  paid  admis¬ 
sions  of  hundreds  of  customers  to  a  theater  from  (113a) 
July  5th  to  July  26,  1934.”  Do  you  agree  with  him  or  do 
you  disagree  with  him?  A.  Well,  it  was  closed  for  adjust¬ 
ments  at  one  time  or  twice  that  I  remember,  or  as  I  recall 
it,  in  that  period. 

Q.  Of  course,  that  is  not  the  question.  Is  it?  All  I 
want  to  know  is  whether  between  those  dates,  July  5th  and 
July  26th,  hundreds  of  customers  came  in  and  paid,  whether 
the  theater  was  closed  down  a  couple  of  days  I  don’t  care. 
A.  Well,  I  don’t  know  what  took  place  in  the  front  part  bf 
the  theater  because  I  wasn’t  interested  in  that  part  and  I 
don’t  know  what  took  part  in  the  part  where  they  had  the 
seats. 

Q.  Well,  let  me  ask  you  this :  Do  you  agree  or  do  yon 
disagree  with  Mr.  Clark’s  representation  to  the  Board?  A. 
Well,  I  said  that  I  did  not  know  what  took  place  in  the  froiit 
of  the  theater  and  am  in  no  position  to  express  an  opinion 
on  that  part  of  it. 
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Q.  Well,  of  course,  Mr.  Clark’s  brief  was  addressed 
to  a  drive-in  feature  of  this  theater,  and  would  you  say  that 
in  respect  to  that  drive-in  feature  you  would  agree  with  him 
that  it  was  an  “Operation  with  paid  admissions  of  hun¬ 
dreds  of  customers  to  a  theater  from  July  5  to  July  26, 
1934”  in  respect  to  the  drive-in  feature?  A.  Well,  as  I 
said  before,  there  were  no  individual  paid  customers  in  the 
drive-in  part. 

Q.  Well,  but  were  there  individual  cars  who  paid?  A. 
There  were  cars  went  in  there  that  as  I  understand  it  gave 
money  to  the  ushers  but  as  far  as  buying  individual  tickets 
and  paying  individual  admissions  to  come  into  the  drive-in 
portion  of  it,  as  far  as  I  know  there  was  none. 

Q.  Do  you  know  how  much  each  car  paid?  A.  Well, 
some  cars  paid  twenty-five  cents  the  way  I  understand  it 
(114a)  Q.  Well  now,  Mrs.  Curtis  Howard  testified  on  your 
behalf  in  the  interference  proceeding.  Were  you  present 
when  she  testified?  A.  I  don’t  recall. 

Q.  Were  you  present  when  she  testified  in  Mr.  Clark’s 
office  on  July  1,  1941?  A.  I  might  have  been  present  part 
of  the  time. 

Q.  You  were  around,  as  it  were?  A.  Yes. 

Q.  You  were  around.  Right?  A.  Yes. 

Q.  Sort  of  coming  in  and  out?  Right?  A.  As  I  re¬ 
member  it 

Q.  Yes.  Well,  at  that  time  she  testified  as  follows: 

“Question:  What  was  the  admission  price  to  the  the¬ 
ater  if  you  recall? 

“Answer:  The  admission  for  the  seats  that  were  in 
front  of  the  cars  was  10  cents  for  adults  and  5  cents  for 
children,  then  a  car  with  all  its  occupants  was  admitted 
for  25  cents.” 

Do  you  agree  with  that?  A.  Well,  I  stated  that  there 
was  no  individual  charge  for  per  person  coming  into  the 
drive-in  theater  part  and  that  there  was  no  fence  or  en¬ 
closure  around  the  thing.  There  had  been  at  one  time  a 
galvanized  wire  stretched  around  it  to  emphasize  the  sides 
of  it  and  to  be  as  a  kind  of  a  hazard  around  the  thing.  In 
fact,  I  am  not  positive — it  came  out  on  an  angle  on  each 
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side  and  I  am  not  positive  that  it  went  aronnd  to  the  back; 
and  there  was  a  little  gap  on  each  side. 

•  •••••## 
(115a)  Q.  But  the  ushers  collected  after  the  cars  were  ip? 
A.  As  I  understand  it,  the  ushers  collected  from  those  who 
were  willing  to  pay  and  those  who  did  not  why,  they  just 
didn’t  waste  any  time  on  them;  they  just  went  to  the  next 
one;  because  it  was  a  wide  open  beach,  you  see,  and  the 
Galveston  beach,  people  come  there  and  camp  on  it.  They 
just  come  there  and  bring  their  cot  and  their  tent  and  their 
lunch  and  they  just  stop  and  camp  anywhere  on  the  wide 
open  beach  there. 

Q.  Let  me  ask  you,  in  building  and  running  this  the¬ 
ater  in  Galveston,  as  you  claim,  do  you  know  whether  there 
was  any  permission  obtained  from  anybody  to  use  that 
piece  of  ground  or  sandy  beach?  A.  I  don’t  know. 

Q.  You  had  nothing  to  do  with  that?  A.  No. 

Q.  You  don’t  know  whether  Mr.  Emenheiser  was  just 
poaching  or  whether  he  paid  rent  or  had  an  agreement 
with  anybody?  A.  I  don’t  know. 

Q.  Now  in  this  testimony  of  Mrs.  Howard  which  I  just 
read  to  you,  did  she  anywhere,  so  far  as  you  understand 
her  testimony,  say  that  the  occupants  of  cars  paid  as  indi¬ 
viduals  or  do  you  understand  her  testimony  to  be  that  they 
paid  per  car?  A.  I  understood  it  that  anything  that  was 
collected  was  collected  by  the  car. 

Q.  By  the  car.  Now  then,  is  there  anything  in  and 
about  her  testimony  which  I  have  read  to  you  just  now  with 
which  you  disagree?  A.  Well,  I  don’t  recall  just  what  the 
testimony  was. 

(116a)  Q.  I  will  read  it  to  you  again: 

“Question:  What  was  the  admission  price  to  the  the¬ 
ater,  if  you  recall? 

“Answer:  Admission  for  the  seats  that  were  in  front 
of  the  cars  was  10  cents  for  adults  and  5  cents  for  chil¬ 
dren,  then  a  car  with  all  of  its  occupants  was  admitted  for 
5  cents.”  Is  there  anything  in  that  testimony  with  which 
you  disagree? 
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A.  Well,  the  cars,  as  I  recall  it,  were  not  admitted; 
they  just  drove  in. 

Q.  Well  then,  she  was  misrepresenting  there,  is  that  it? 
A.  Well,  it  may  be  a  question  of  interpretation. 

Q.  Well,  at  any  rate  she  testified  so  that  many  inter¬ 
pretations  can  be  made  of  what  she  said?  A.  Well,  there 
may  have  been  cars  that  came  to  the  opening  that  was 
pnt  there  for  the  gate  that  would  qualify  under  that  state¬ 
ment 

Q.  You  don’t  know  that?  A.  Well,  as  I  said,  I  was 
interested  in  the  construction  of  it  and  the  refinements  of  the 
idea  and  finding  out  how  I  thought  a  drive-in  theater  should 
be  built  and  I  was  studying  with  the  hope  that  some  day 
I  might  be  able  to  build  a  drive-in  theater  and  with  that  hope 
I  didn’t  fool  around  much — the  principal  thing  I  was  inter¬ 
ested  in  the  cars  was  to  see  them  go  out  en  masse  and  to 
see  them  come  in  and  to  see  if  they  could  see  the  picture 
on  the  screen,  see  the  image  on  the  screen  from  either  the 
back  seat  or  the  front  seat,  in  either  the  front  or  the  rear 
or  any  portion  of  the  theater  and  as  to  what  angle  to  the 
side  that  you  could  expect  people — how  far  over  to  one  side 
you  could  expect  people  to  be  seated  and  still  see  a  pleas¬ 
ing  image.  And  I  wanted  to  get  these  lines  defined  so 
that  when  I  went  to  lay  out  a  theater  I  could  lay  it  out 
within  certain  lines.  So  that  was  why  I  was  interested  in 
getting  a  kind  of  silhouette  of  the  thing  established  in 
(117a)  wire  and  so  forth  so  I  would  get  a  true  pattern  of  the 
theater  established  where  a  theater  could  be  designed  ac¬ 
cording  to  that  pattern  and  there  wouldn’t  be  any  locations 
in  it  where  a  person  wouldn’t  enjoy  seeing  the  picture  and 
there  wouldn’t  be  any  congestion  in  it  from  improper  aisles 
and  driveways  and  parking  ramps  and  so  forth,  so  that  I 
wanted  to  get  a  complete  picture  and  wanted  to  simulate 
a  drive-in  theater  on  the  beach  at  Galveston  even  if  it  were 
about  ninety-five  per  cent  imaginary.  So  that  was  the 
effort  that  we  put  forth  there  and  with  that  effort,  why, 
we  obtained  some  very  valuable  results  from  the  stand¬ 
point  of  the  development  of  drive-in  theaters  and  the  con¬ 
struction  of  them. 
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Q.  Well,  do  you  have  any  specific  knowledge  on  the 
basis  of  which  you  would  want  to  say  that  what  Mrs.  How¬ 
ard  stated  in  the  testimony  last  quoted  should  be  dis¬ 
believed?  A.  Well,  as  I  said - 

Q.  I  mean  have  you  any  personal  knowledge  now  upon 
the  basis  of  which  you  can  refute  what  Mrs.  Howard  said? 
First,  let  me  ask  you  this -  A.  Well,  it  would  all  de¬ 

pend  on  the  interpretation  that  was  placed  upon  it. 

Q.  Let  me  ask  you  this:  What  is  your  interpretation? 
What  interpretation  do  you  want  to  place  on  Mrs.  How¬ 
ard’s  testimony?  A.  Well,  that  testimony  in  my  idea  is 
that  it  is  pretty  much  like  the  whole  theater,  that  we  w^re 
all  trying  to  learn  how  to  build  and  operate  a  drive-in  the¬ 
ater  and  we  worked  this  theater  out  and  what  we  didn ’t 
build  in  physical  construction  we  built  mentally  in  educa¬ 
tion  to  the  point  where,  if  our  property  on  Main  Street  had 
been  large  enough,  why,  we  could  have  come  back  up  here 
on  Main  Street  and  used  a  two  hundred  and  fifty  thousand 
dollar  piece  of  ground  and  put  the  necessary  improvements 
on  it  and  made  a  drive-in  theater  that  would  have  beerf  a 
(118a)  great  success,  and  all  the  frills  that  go  with  it. 

Q.  Well,  let  me  ask  you  this:  Do  you  want  to  refute 
what  Mrs.  Howard  testified  to  in  regard  to  admissions  ?  Do 
you  want  to  refute  it?  Do  you  want  to  contradict  it  in  any 
way?  I  am  not  saying  you  should.  I  am  leaving  it  entirely 
to  you  whether  you  do  or  you  don’t?  I  am  asking  do  you 
want  to  contradict  it  or  refute  it  in  any  way?  A.  Well, 
whatever  was  done  there  was  done  as  an  experiment.  Re¬ 
gardless  of  what  was  done  it  was  done  in  assimilating  tjhe 
construction  and  operation  of  drive-in  theaters. 

Q.  “In  assimilating”  you  say?  A.  Yes. 

Q.  Assimilating  it  to  what? 

BY  MR.  CLARK :  ‘  ‘  Simulating.  ’  ’  j 

BY  MR.  KALISH :  Simulating?  j 

A.  Simulating.  Pardon  me.  I  got  my  words  mixed. 
•  ••••••* 

(120a)  Q.  All  right  Now,  Mr.  Josserand,  just  simply  say, 
by  saying  “I  agree”  or  “I  disagree”  if  you  can;  you  either 
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agree  or  you  disagree  with  Mrs.  Howard’s  testimony  that 
admissions  for  the  seats  that  were  in  front  of  the  cars 
were  10  cents  for  adults  and  5  cents  for  children,  then  a 
car  with  all  its  occupants  was  admitted  for  25  cents.  Now 
do  you  agree  or  disagree?  Just  say  “I  agree”  or  say  “I 
disagree”.  A.  Well,  I - 

Q.  Can  you  answer  it  that  way?  A.  I  disagree  because 
I  understood  that  the  price  in  front  of  the  thing  was  15 
cents  instead  of  10  cents. 

Q.  All  right.  Is  that  the  extent  of  your  disagreement? 
A.  And  .certain — as  I  stated  before,  that  certain  cars  that 
came  in,  that  they  got  money  from,  and  those  that  didn’t 
want  to  pay  didn’t  pay. 

Q.  Then  you  think  that  her  statement  was  not  a  full 
statement  of  the  truth?  A.  Well,  she  was  not  in  a  position 
that  she  could  see  who  came  in  from  the  other  side  of  the 
theater.  No  one  person  can  control  a  drive-in  theater  from 
a  little  dry  goods  box  set  up  about  100  feet  from  the  screen. 
Now  a  person  might  be  a  superman  and  do  something  like 
that  but  Mrs.  Wallace  (Mrs.  Howard)  is  not  exactly  that 
type  and  she  should  not  be  asked  to  do  anything  like  that. 
(121a)  Q.  Well,  of  course,  she  was  asked  that  by  Mr.  Clark 
and  that  is  what  she  answered  in  response  to  Mr.  Clark’s 
question.  A.  Well,  she  probably  did  her  part  to  the  best 
of  her  ability,  whatever  she  did. 

Q.  I  am  sure  she  did  her  very  best  in  this  testimony. 
A.  But  it  still  remains  that  the  theater  was  wide  open  and 
that  people  went  into  it  from  all  sides. 

Q.  Now  do  you  agree  or  disagree  with  her  statement 
that  the  Galveston  Drive-In  Theater  was  “An  operation 
with  paid  admissions  of  hundreds  of  customers  to  a  theater 
from  July  5  to  July  26,  1934”  in  so  far  as  it  relates  to  the 
drive-over  part  of  the  theater;  do  you  agree  or  disagree 
with  that  statement  which  I  have  quoted  to  you?  A.  Well, 
I  disagree  with  it. 

•  ••••••• 

(122a)  Q.  You  don’t  think  that  Mrs.  Howard’s  testimony, 
which  I  quoted  to  you  over  and  over  again,  you  don’t  think 
that  that  warrants  or  justifies  the  statement  that  there  were 
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paid  admissions  of  hundreds  of  customers  to  a  theater  frpm 
July  5th  to  July  26th f  (123a)  A.  Well,  that  could  have 
been  in  the  front  part  of  the  theater. 

Q.  Of  course,  you  know  that  Mr.  Clark  was  fightmg 
for  you  for  the  drive-over  feature.  He  wasn’t  fighting  for 
you  for  the  front  part  of  the  theater.  Was  he?  You  know 
that,  don’t  you?  You  know  that  the  thing  for  which  Mr, 
Clark  was  fighting  on  your  behalf  was  the  drive-over  fea¬ 
ture.  You  know  that,  don’t  you?  A.  Yes,  but  he  was  fight- 
ing  to  establish  a  reduction  to  practice. 

Q.  Yes,  of  the  drive-over  feature.  A.  Yes. 

Q.  Not  the  front  end  of  the  theater  with  seats  in  it. 
Is  that  correct?  A.  That  is  correct. 

Q.  And,  therefore,  applying  this  statement  to  the  thiiig 
about  which  he  was  fighting,  is  it  a  fair  statement  that  there 
were  paid  admissions  of  hundreds  of  customers  to  a  theater 
from  July  5th  to  July  26,  1934?  A.  Well,  as  I  stated  be¬ 
fore,  I  disagreed  with  it  but  I  was  principally  involved 
with  the  construction  and  the  development  of  it  and  the 
learning  of  a  lesson  that  could  be  taught  by  this  experi¬ 
ment  and  not  with  the  direct  part  of  the  operation.  Tpe 
thing  I  wanted  to  do  was  to  see  the  cars  come  in,  see  them 
go  out,  see  them  park  and  see  them  see  the  picture  and  see 
if  they  enjoyed  the  picture. 

BY  MR.  CLARK:  Mr.  Josserand,  will  you  please 
just  answer  the  question  “Yes”  or  “No”,  and  not 
give  us  so  much  argument. 

A.  Well,  I  said  “No”. 

Q.  I  now  quote  to  you  another  statement  describing 
Galveston  Theater  as  “A  theater  which  was  built,  includ¬ 
ing  a  screen,  ticket  office,  fence,  lights  and  graded  areas  to 
park  the  car”.  Is  that  a  fair  description  of  the  (124p) 
Galveston  Theater  or  is  that  a  description  with  which  you 
would  disagree?  A.  Well,  who  is  being  quoted? 

Q.  Well,  would  that  affect  your  agreement  or  disagree¬ 
ment?  A.  You  said  “quote”. 

Q.  Well,  that  is  right.  I  did  quote  and  I  intentionally 
didn’t  tell  you  whose  words  I  was  quoting  because  I  didn’t 
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want  yon  to  be  influenced  in  your  decision  by  knowing  who 
said  it  A.  Well,  I  do  not — let’s  see ;  what  is  it  now?  Bead 
it  over  again  and  let’s  get  it  right 

Q.  lie  description  of  the  Galveston  Theater  in  the 
words  “ A  theater  which  was  built,  including  a  screen,  ticket 
office,  fence,  lights  and  graded  areas  to  park  the  car.”  Is 
that  a  fair  description  of  the  Galveston  Theater  or  is  that 
a  description  with  which  you  want  to  disagree?  A-  The 
items  mentioned  in  that  description  were  there,  yes. 

Q.  Then  why  qualify  it?  Why  do  you  want  to  disagree 
with  it?  A.  Because  the  fence  was  just  a  tiny  little  wire 
around  the  site ;  the  ticket  booth  was  a  dry  goods  box ;  the 
screen  was  three  or  four  telephone  posts  stuck  up  with 
some  rough  boards  nailed  across  them  and  the  ground 
was  sand  graded  up  with  one  team  of  mules,  when  the  or¬ 
dinary  drive-in  theater  is  graded  up  with  from  five  to 
ten  thousand  yards  of  dirt  with  a  dragline  and  eight  or 
ten  trucks,  a  grader  and  a  bull  dozer  and  then  a  gravel 
spreader  and  a  sheepsfoot  roller  and  all  the  rest  of  the 
(125a)  stuff  that  goes  to  build  a  real  drive-in  theater.  So 
the  words  as  expressed  would  read  on  a  real  drive-in  theater 
when  in  reality  they  were  describing  only  an  improvised 
experiment 

Q.  And  then  would  you  agree  or  disagree  with  a  state¬ 
ment  which  says  that  the  Galveston  theater  was  the  result 
of  “Actual  building”  and  which  describes  the  Galveston 
Theater  as  “An  actual  operation”;  do  you  agree  or  dis¬ 
agree  with  that?  A.  I  agree  with  it  as  an  actual  experi¬ 
mental  operation. 

Q.  But  nothing  beyond  an  experimental  operation?  A. 
Correct. 

(126a)  Q.  Mr.  Josserand,  do  you  agree  that  the  drive-in 
theater  at  Galveston,  in  so  far  as  it  concerns  the  alleged 
drive-over  feature  and  ramps,  was  “amply  tested”;  and 
the  words  “amply  tested”  I  am  quoting  from  Mr.  Clark’s 
brief?  A.  Yes,  it  was  amply  tested  to  show  that  it  would 
function  in  a  properly  constructed  drive-in  theater. 

Q.  You  mean  that  no  further  tests  were  necessary?  A. 
The  tests — no,  I  mean  that - 
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Q.  (Interrupting)  Well  just  tell  me  whether  you  mean 
that  no  further  tests  were  necessary.  Is  that  what  you 
mean?  Just  answer  that.  (127a)  A.  The  drive-over  fea¬ 
tures  were  tested  to  the  best  of  our  ability  for  an  experi¬ 
mental  theater.  Farther  tests  have  been  necessary  in  actual 
construction  of  a  drive-in  theater. 

Q.  You  mean  “further”?  A.  Additional 
Q.  And  when  did  you  carry  out  these  additional  or  far¬ 
ther  tests  which  you  say  have  been  necessary?  A.  In  the 
construction  of  the  Houston  Drive-In  Theater. 

(128a)  Q.  In  what  year?  A.  As  I  remember  it,  1940. 


Q.  And  were  those  tests  made  by  you  in  connection  with 
the  building  and  construction  of  the  Houston  theater  in  1940 
necessary  tests?  A.  Yes,  I  would  consider  them  so. 

Q.  Before  you  could  finally  bring  the  1940  Houston 
theater  to  a  successful  completion?  A.  Yes. 


(129a)  “Q.  And  when  you  finally  got  your  1940  Houston 
theater  completed  were  the  ramps,  that  is  the  parking 
ramps,  as  high  or  higher  than  or  lower  than  the  park- . 
ing  ramps  down  in  the  Galveston  theater  at  any  time?”) 
A.  They  were  higher. 

Q.  How  much  higher?  A.  Well  I  would  say  that  they 
were — oh,  probably  they  would  average  at  least  twice  as 
high. 

Q.  Well  how  high  were  the  parking  ramps  at  the  Hous¬ 
ton  1940  theater  ?  A.  Well  they  varied  in  height  from  about 
three  feet  down  to  about  eighteen  inches  as  I  recall  ik 
(130a)  A.  The  sight  lines — it  was  caused  by  the  difference 
in  the  height  of  the  center  of  the  screen. 

Q.  What  was  the  height  of  the  center  of  the  Galvestoh 
screen?  A.  I  would  have  to  approximate  it  I  don’t  recall 
definitely  but  I  would  say  about  somewhere  in  the  neigh¬ 
borhood  of  twenty  feet.  That  is  only  an  approximation,  j 
Q.  And  what  was  the  height  of  the  Houston  screen  ih 
1940?  A.  As  I  recall  it  was  around  thirty-five  to  forty  feet. 
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Q.  So  that  as  you  get  your  screen  lower  and  lower  you 
need  less  and  less  height  in  the  ramps,  is  that  your  con¬ 
tention?  A.  That  is  correct.  i 

Q.  What  was  the  height  of  the  Galveston  ramps?  A. 
They  ran  around  twelve  to  fifteen  inches  as  I  recall  it. 

•  ••••••• 

(131a)  Q.  By  my  last  question,  Mr.  Josserand,  I  meant 
this :  that  if  the  entire  Galveston  theater  had  been  filled  with, 
automobiles,  filled  to  its  capacity  on  all  ramps,  how  many 
cars  would  you  have  one  behind  the  other  in  a  straight  line  i 
on  the  center  line  of  the  screen?  A.  Now  I  think  it  would 
be  eight.  I  am  not  absolutely  positive.  We  were  planning  j 
to  test — we  planned  to  test  ten  rows,  is  what  we  planned  to 
test  and  we  didn’t  get  the  last  rows  that  I  personally  wanted 
to  test  completed.  It  was  my  desire  to  test  the  tenth  row, 
which  I  didn’t  get  the  information  on. 

(135a)  Q.  And  what  was  the  final  length  that  you  last  at¬ 
tained  when  the  thing  was  washed  out?  A.  Well  there  was 
a  variation  in  the  ramps  at  all  (136a)  times.  They  were  not  1 
all  brought  up  to  the  same  length  but  the  final  length  that 
we  attempted  to  test,  our  final  tests  were  made  on  a  length  ! 
that  was  equal  to  the  length  of  the  wheel  base  of  the  car  in 
the  straight  slope  of  the  ramps. 

•  ••••••• 

Q.  And  when  you  say  “finally  tested”  you  simply  mean 
the  last  test  made  before  it  was  washed  out?  A.  Yes. 

Q.  Now  what  was  the  radial  width,  I  guess  you  would 
call  it,  of  the  driveways  which  intervened  between  the  park¬ 
ing  ramps?  A.  Well  we  had  different  widths.  We  had  all 
the  way  from  about  thirty-eight  feet  to  somewhere  around 
forty-four,  something  like  that,  to  give  us  an  idea  as  to 
which  one  would  function  better. 

Q.  And  so  when  the  thing  was  washed  out  the  radial 
width  of  the  driveways  was  not  all  alike,  or  was  it  all  alike? 
A.  As  I  recall  it  they  were  not  all  alike.  We  had  gradually 
widened  some  of  the  narrow  ones  out  because  they  were  too 
narrow. 
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Q.  Indicate  for  me  on  figure  3  of  the  drawing  of  your 
patent  2102718  where  that  eighteen  to  twenty-two  foot  dis¬ 
tance  was  by  drawing  an  arrow  to  the  two  points.  A. 
(Drawing  on  patent.) 

(137a)  Q.  I  will  mark  those  two  lines  which  you  have  just 
drawn  in  ink  by  the  letters  “A”  and  “B”.  Are  they  so 
marked?  A.  They  are. 

BY  MB.  KALISH :  I  ask  the  reporter  to  mark  for 
identification  as  Petitioner’s  Exhibit  23,  I  think  it  is, 
the  copy  of  the  Josserand  Patent  2102718  which  has 
so  been  marked  by  the  witness. 

(Copy  of  the  patent  referred  to  was  then  marked 
“Petitioner’s  Exhibit  No.  23.”) 

BY  ME.  KALISH:  j 

Q.  Now  what  was  the  distance  between  the  front  end 
of  the  parking  ramp  of  a  pair  and  the  rear  end  of  the  pack¬ 
ing  ramp  in  front  of  it  in  the  same  pair,  namely  between 
the  point  A  which  you  have  marked  on  the  drawing  of 
figure  3  of  your  patent  2102718  and  the  point  which  I 
have  since  then  marked  with  the  arrow  “C”  on  the  same 
drawing?  A.  That  would  be  the  space  between  the  high 
point  of  the  ramp  less  the  length  of  the  wheel  base  of  a  car. 


(138a)  Q.  Now  what  was  the  distance  in  the  Galveston  the¬ 
ater  between  the  points  I  have  indicated,  A  and  C,  on  this 
drawing?  A.  The  Galveston  theater  was  constructed  oixt 
of  beach  sand  which  was  impossible  to  form  in  sharp  angles 
as  shown  by  an  inked  line  on  a  paper. 

BY  MB.  CLARK :  Mr.  Josserand,  please  give  him 
in  feet  what  you  recall  as  the  distance  A,  C  that  Mr. 
Kalish  has  marked  on  the  drawing. 

A.  Well  the  theater  was  not  constructed  like  the  draw¬ 


ing- 

BY  MB.  KALISH: 

Q.  Well  let  me  ask  you  this :  perhaps  I  had  better  ask 
you  another  question  first:  what  was  the  difference  in 
height  between  the  high  point  of  one  pair  of  ramps  and  the 
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high  point  of  the  next  pair  of  ramps?  A.  Yon  mean  the 
elevation? 

Q.  The  elevation,  yes.  A.  The  grade  elevation? 

Q.  Yes.  A.  From  a  datum  plane? 

Q.  Yes,  yes.  A.  Well  we  followed  the  natural  slope  of 
the  beach  (139a)  and  graded  our  ramps  up  on  the  natural 
slope  of  the  beach  instead  of  filling  it  in  to  a  given  surface 
level  as  you  would  in  a  scientifically  constructed  theater,  in 
a  theater  that  is  constructed  for  a  theater.  We  just  made 
some  tests  and  followed  the  natural  lay  of  the  beach  there  to 
the  best  of  our  ability. 

Q.  Now  let  me  ask  you  this:  you  have  dodged  that 
question  pretty  well.  Now  let  me  bring  you  back  a  moment. 
You  contend  that  you  had  these  ramps?  A.  Yes. 

Q.  How  they  happened  to  be  bom  I  am  not  interested 
in  at  the  moment  See?  A.  Yes. 

Q.  Disregard  for  a  moment  how  they  got  that  way. 
See?  All  I  am  asking  you  is  what  was  the  difference  in 
elevation  between  the  high  points  of  two  successive  pairs  of 
ramps.  First  of  all,  do  you  understand  the  question?  A. 
Yes. 

Q.  All  right  Can  you  answer  it  without  going  into  the 
history  and  the  whys  and  the  wherefores  of  your  ramps?  , 
A.  Well,  I  don’t  recall  exactly  what  the  difference  would  be. 
The  front  ramps  would  naturally  be  higher  as  ramps  than 
the  ramps  succeeding  immediately  or  following  behind  them. 

Q.  Now  you  say  that  the  pair  of  front  ramps -  A. 

Yes. 

Q.  — was  higher?  Eight?  A.  In  construction  but  not  , 
necessarily  in  elevation.  , 

Q.  Well,  let  me  ask  you  this :  did  you  understand  my  j 
question?  A.  Yes.  , 

Q.  I  asked  you  what  was  the  difference  in  elevation  of  , 
the  high  points -  A.  Yes. 

Q.  — of  successive  pairs  of  ramps.  Now  do  you  (140a) 
understand  that  question?  A.  Yes. 

Q.  Well,  just  tell  me  what  it  was.  A.  I  don’t  recall. 

Q.  Was  there  any  difference?  A.  I  am  sure  there  was.  j 

Q.  And  was  the  high  point  of  the  pair  of  ramps  nearest 
to  the  screen  of  a  higher  elevation  in  reference  to  a  datum 
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line  or  datum  plane  than  the  high  point  of  the  succeeding 
pairs  of  ramps?  A.  Yes. 

Q.  Or  was  it  lower?  A.  As  I  recall  it,  it  was - 

Q.  (Interrupting)  Higher?  A.  It  was  a  slight  bit 
higher. 

Q.  Yes.  So  that  the  high  point  of  the  frontmost  ramps 
was  higher  in  elevation  in  reference  to  a  datum  plane  than 
the  high  point  of  the  pairs  that  followed  it  behind?  A.  Not 
all  the  pairs. 

Q.  Well,  what  was  the  fact?  A.  Well,  the  highest 
ramps  in  the  theater  that  I  designed,  the  physically  highest, 
were  at  the  front  of  the  theater,  the  front  pair. 

Q.  Yes.  A.  Then  the  next  pair  were - 

Q.  (Interrupting)  Are  you  talking  about  the  one  that 
you  designed  or  the  one  that  was  down  in  Galveston?  A. 
Well,  the  one  that  was  down  in  Galveston  also.  The  one 
that  I  designed  and  the  experiment - 

Q.  (Interrupting)  Just  a  moment.  A.  — were  both 
the  same. 

Q.  Just  a  moment.  Confine  yourself,  if  you  will,  to 
what  existed  as  a  physical  thing  on  the  beach  at  Galveston 
and  forget  what  you  designed.  I  am  not  interested  now  in 
what  you  designed.  (141a)  A.  Yes. 

Q.  Just  give  me  what  you  know,  if  you  know  what 
was  there  on  the  beach.  Now  would  you  mind  reading  my 
question?  (Question  read.) 

Q.  I  better  put  the  question  to  you  again,  Mr.  Jos- 
serand.  What  was  the  relative  elevation  of  the  high  point 
of  successive  pairs  of  ramps  in  your  Galveston  theater?  A. 
The  front  pair  was  higher  than  the  next  immediate  follow^ 
ing  pair  and  as  I  recall  it  after  that  the  succeeding  pairs 
were  slightly  higher  as  they  went  to  the  back. 

Q.  But  did  they  ever  attain  or  exceed  the  height  in  ele¬ 
vation  in  respect  to  a  datum  line  or  the  frontmost  pair?  A. 
As  I  recall  it,  yes. 

Q.  They  attained  it  or  did  they  exceed  it?  A.  I  think 
they  exceeded  it  with  reference  to  a  datum  plane. 

Q.  Well,  that  is  what  we  are  talking  about.  A.  Yes.  ! 

Q.  Are  you  sure  of  that?  A.  Yes. 
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Q.  And  what  would  you  say  was  the  difference  between 
the  elevation  of  the  high  point  of  the  frontmost  pair  and  the 
high  point  of  the  next  succeeding  pair  or  whatever  was  the 
lowest  pair  in  relation  to  the  datum  line?  Was  it  a  differ¬ 
ence  of  an  inch,  a  foot,  two  feet?  A.  No,  it  was  much  less 
than  a  foot 

Q.  What  was  it?  A.  It  was  some  few  inches. 

Q.  What?  A.  It  was  some  few  inches. 

Q.  Some  few  inches.  How  many?  A.  Well,  offhand 
I  would  say  two  or  three  inches. 

Q.  And  you  think  a  two  or  three  inch  difference  is 
(142a)  a  significant  difference  in  a  sand  which  is  shifting? 
Did  you  ever  measure  the  difference?  A.  We  tested 
the - 

Q.  (Interrupting)  Did  you  ever  measure  the  differ¬ 
ence?  A.  No,  I  didn’t  measure  the  difference. 

•  ••••••* 

(143a)  Q.  How  did  you  hold  this  beach  sand  to  these 
heights  that  you  have  indicated  here,  a  foot  or  fifteen 
inches?  (144a)  A.  The  showers  helped  maintain  the  sand, 
the  rain,  and  the  rest  was  done  by  grading  to  the  best  of  our 
ability. 

Q.  Do  you  have  any  recollection  as  to  whether  there 
were  any  showers  during  the  twenty  some  odd  days  of  the 
existence  of  this  Gelveston  theater?  A.  Yes,  I  recall  sev¬ 
eral 

Q.  How  many?  A.  Well,  two  or  three. 

(145a)  Q.  Let  me  ask  you  this:  were  those  showers  in  the 
morning  or  in  the  afternoon  or  evening?  A.  The  one3  that 
I  recall  were  in  the  afternoon. 

Q.  And  what  have  you  to  say  about  the  testimony  of 
other  witnesses  who  testified  on  your  behalf  that  the  ramps 
were  watered  every  day?  A.  I  agree  with  them. 

Q.  You  do  agree  with  them?  A.  Yes. 

Q.  Have  you  ever  seen  it  watered?  A.  Yes. 

Q.  By  human  beings  or  just  by  the  hand  of  God?  A. 
Well - 

Q.  What?  A.  By  colored  help. 

Q.  Yes.  You  have  seen  that  done?  A.  I  have  seen 
that  done. 
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Q.  Well  then  why  did  yon  say  on  your  last  question 
here  that  you  maintained  those  ramps  out  of  sand  by  the 
showers?  Why  did  you  not  also  mention  that  they  were 
watered?  A.  I  wasn’t  given  adequate  time. 

Q.  You  were  not  stopped  in  your  answer,  were  you? 
A.  I  paused  and  you  came  back  with  another  question. 

Q.  All  right.  Will  you  now  explain  just  how  it  was 
done?  A.  As  I  recall  it,  the  man  had  a  rubber  hose  and 
sprinkled  it  with  a  hose  as  I  recall  it. 

Q.  And  where  was  that  hose  connected?  A.  It  was 
connected  to  a  hydrant  as  I  recall  it  on  the  right  side  of  the 
theater. 

Q.  You  mean  the  side  nearest  to  the  inclined  ramp  that 
came  down  from  the  seawall  to  the  beach?  Is  that  the 
side  you  mean?  (146a)  A.  As  I  recall  it  was  on  the  right 
hand  side  when  you  faced  the  screen. 

Q.  I  see.  And  was  that  hydrant  a  hydrant  on  the  beach 
or  was  it  a  hydrant  on  the  seawall  or  in  the  seawall?  A.  It 
was  on  the  beach  as  I  recall  it. 

•  ••••••• 

Q.  How  long  did  it  take  to  water  these  ramps  for  one 
watering?  A.  I  haven’t  the  slightest  idea. 

Q.  Do  you  have  any  idea  as  to  how  much  water  it  took? 
A.  I  haven’t. 

Q.  Did  you  ever  watch  them  do  the  job?  A.  Well  not 
especially.  I  saw  it  being  done. 

Q.  But  you  were  not  interested  in  that,  is  that  it?  A. 
Well  I  was  interested  in  every  part  of  the  experiment. 
There  was  no  part  of  it  I  wasn’t  interested  in. 


(152a)  Q.  What  have  you  to  say  about  the  testimony  6f 
Mr.  T.  C.  Dunn,  Jr.,  that  his  contacts  concerning  this  pro¬ 
jected  theater  which  has  been  indicated  in  Josserand  Ex¬ 
hibit  2,  that  in  his  contacts  concerning  that  theater  he  only 
contacted  Mr.  A.  H.  Emenhiser  and  not  you?  A.  I  believe 
that  is  correct 

Q.  And  what  have  you  to  say  concerning  Mr.  T.  C. 
(153a)  Dunn,  Jr.’s  testimony  that  he  does  not  recall  meet¬ 
ing  you  at  all  in  connection  with  these  negotiations?  A- 
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Well  I  didn’t  have  anything  to  do  with  the  negotiations.  I 
was  with  Mr.  Emenhiser  on  a  lot  of  occasions  when  he  con¬ 
ducted  bnsiness  but  I  didn’t  take  an  active  part  in  it 

Q.  Now  have  you  seen  anything  of  Mr.  Emenhiser  in 
the  last  four  years?  A.  I  think  a  saw  him  on  one  occasion. 

Q.  When?  A.  About  four  years  ago.  I  don’t  recall 
just - 

Q.  Where  did  you  see  him?  A.  In  Los  Angeles,  Cali¬ 
fornia. 

Q.  Where  in  Los  Angeles?  A.  In  his  office. 

(154a)  Q.  Where?  A.  In  the  Petroleum  Securities  Build¬ 
ing. 

Q.  Was  it  an  office  in  his  name?  Did  it  bear  Ms  name 
on  the  door?  A.  No. 

Q.  Or  was  it  somebody  else’s  office?  A.  Well  it  was  in 
the  name  of  a  party  that  he  seemed  to  be  associated  with 
is  all  I  know. 

Q.  What  is  the  name  of  that  party?  A.  Named  Wilson. 

Q.  And  what  year  was  that?  About  1940?  A.  It  seems 
to  me  it  was. 

Q.  How  many  times  have  you  been  in  Los  Angeles  in 
your  life?  A.  Twice,  I  believe. 

Q.  Twice.  When  was  the  other  time?  A.  In  ’39  I  be¬ 
lieve  it  was. 

Q.  So  you  were  in  Los  Angeles  in  ’39  and  ’40?  A.  I 
was  there  twice  somewhere  right  in  about  that  time,  yes. 

Q.  Yes.  And  have  you  anything  by  which  you  can  fix 
the  time  of  each  of  your  visits  in  Los  Angeles?  A.  It  is 
possible,  if  I  can  locate  the  documents. 

Q.  What  documents?  A.  Well  letters  and  contracts. 

Q.  What  letters  and  what  contracts?  You  mean  cor¬ 
respondence  with  EmenMser?  A.  Correspondence,  yes. 

Q.  And  a  contract  with  EmenMser?  A.  Well  with  an 
associate  of  Ms. 

Q.  Who?  A.  Wilson. 

Q.  And  is  that  the  same  Wilson  with  whom  he  sort  of 
makes  Ms  offices?  A.  Yes. 
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(155a)  Q.  And  did  you  make  this  contract  on  the  first  or 
second  visit  to  Los  Angeles?  A.  On  the  second. 

BY  MB.  KALISH : 

Q.  Ajad  how  long  were  you  in  Los  Angeles  on  the  Sec¬ 
ond  trip?  A.  Oh,  less  than  a  week. 

Q.  Where  did  you  stay  while  in  Los  Angeles  t  A.  I 
stayed  at  one  of  the  leading  hotels  in  the  heart  of  the  city 
but  the  name  of  it  has  escaped  me  right  now. 

Q.  The  Biltmore?  A.  No,  not  the  Biltmore.  It  is  one 
of  the  older  hotels,  right  down  in  the  older  district.  Enien- 
hiser  made  the  reservation  for  me  in  advance. 

Q.  What  time  of  the  year  was  it?  A.  It  was  in  the  late 
fall,  late  autumn. 

Q.  Of  1940?  A.  As  I  recall  it. 

•  ••••••• 

(159a)  Q.  Yes.  In  addition  to  the  1940  Houston  theater 
what  other  outdoor  drive-in  theaters  had  you  planned,  that 
is  to  say  for  which  you  made  drawings  and  specifications, 
which  were  actually  built  and  put  into  operation?  A.  Well, 
I  consider  that  my  private  business;  personal  business*. 

Q.  Well  let  me  ask  you  this:  without  giving  the  nanies 
for  a  moment,  without  telling  me  where  or  when,  is  thire 
any  other  drive-in  theater  in  operation  or  has  there  been 
any  other  drive-in  theater  in  operation  subsequent  to  your 
1940  Houston  theater  for  which  you  made  the  plans  apd 
drawings?  (160a)  A.  Yes,  I  have  furnished  the  grading 
drawings  but  I  did  not  design  the  screen  buildings. 

Q.  But  you  have  furnished  grade  drawings,  right? 
For  other  theaters?  A.  Yes. 

Q.  Dimensioned  drawings?  A.  Made  to  a  topograph¬ 
ical  survey. 

Q.  Were  the  drawings  dimensioned?  A.  Yes. 

Q.  And  was  the  theater  actually  constructed?  A.  Yes. 

Q.  And  built?  A.  Yes. 

Q.  How  many  such  theaters  were  so  built  from  your 
drawings?  A.  Well,  that  is  professional  business. 

Q.  But  whatever  they  were  they  were  all  subsequent 
to  the  1940  Houston  theater?  A.  Yes. 
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(162a)  Q.  Do  yon  know  who  made  or  who  prepared  the 
drawings  which  form  a  part  of  your  patent  application. 
Serial  No.  301713,  filed  October  28,  1939?  A.  Mr.  Clark 
had  them  made. 

Q.  I  say  do  yon  know  who  made  them?  A.  I  don’t  re¬ 
call  the  name. 

Q.  Did  yon  ever  see  the  man  make  them?  Did  yon 
ever  see  the  man  who  made  them?  (163a)  A.  I  have  seen 
him  at  different  times.  I  don’t  know  whether  I  have  seen 
him  since  he  made  them  or  not. 

Q.  I  didn’t  ask  yon  that,  did  I?  A.  I  didn’t  see  him 
make  them,  no. 

Q.  Bnt  yon  have  seen  the  man  who  made  them?  A. 

Yes. 

Q.  And  yon  have  seen  him  in  connection  with  these 
drawings,  is  that  correct?  A.  I  snppose  so.  I  am  not  posi¬ 
tive.  I  turned  it  all  over  to  Mr.  Clark  and  he  had  it  handled 
or  he  handled  it 

Q.  And  where  did  yon  see  this  man  who  made  the  draw¬ 
ings?  A.  When  I  saw  him  he  had  an  office  in  the  Keystone 
Building. 

Q.  And  do  yon  know  who  made  the  drawings  of  your 
patent  2102718?  A.  As  I  recall  it  was  the  same  party. 

Q.  And  did  you  also  see  him  in  connection  with  those 
drawings?  A.  I  saw  him  in  connection  with — I  saw  him 
some  time  in  the  course  of  the  making  of  the  drawings. 

Q.  Namely  the  drawings  of  your  patent  2102718?  A. 

Yes. 

Q.  And  did  yon  instruct  him  in  the  making  of  the 
drawings  of  patent  2102718?  A.  As  I  recall  it,  I  met  him 
when  I  went  over  there  and  got  the  drawings  and  brought 
them  to  Mr.  Clark.  I  turned  all  my  information  over  to 
Mr.  Clark  and  he  had  the  man  make  the  drawings  and  as 
I  recall  it  I  went  over  and  picked  the  drawings  up  and 
brought  them  to  Mr.  (164a)  Clark’s  office. 

Q.  I  move  to  strike  that  as  non-responsive.  I  will  ask 
yon,  did  yon  instruct  this  draftsman  at  any  time  in  the 
making  of  the  drawings  which  are  the  drawings  of  your 
patent  2102718?  A.  I  don’t  think  I  did. 
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Q.  Now  did  you  instruct  the  draftsman  in  connection 
with  the  making  of  the  drawings  of  your  patent  application, 
Serial  310713?  A.  I  don’t  think  I  did. 

Q.  But  you  did  go  to  see  him  about  them?  A.  The  first 
drawings,  I  went  over  there  and  brought  the  first  drawings 
of  the  first  patent  over  here  but  I  don’t  recall  the  second 
one. 

I 

•  •  •  •  ♦  »  •  •  | 
(167a)  Q.  Now  what  is  your  position  on  this;  do  you  shy 
that  you  did  or  did  not  make  a  dimensioned  scale  drawing — 
dimensioned  or  scaled  drawing  for  the  grading  and  plan 
of  the  ramps  for  the  1934  Galveston  theater?  A.  I  made  a 
drawing. 

Q.  Did  you  ever  make  a  scaled  drawing  or  a  dimen¬ 
sioned  drawing  for  the  ramps  of  that  theater?  A.  I  did. 

Q.  Before  or  after  the  theater  was  started — before  or 
after  the  building  of  the  theater  was  started?  A.  Before 
(168a)  Q.  Then  it  is  correct  to  assume  that  the  dimensions 
of  the  ramps  and  driveways  and  inclines  which  you  say  you 
changed  from  time  to  time  did  not  follow  that  dimensioned 
or  scaled  drawing?  A.  The  drawing  was  tentative. 

Q.  Well  just  answer  whether  the  dimensions  were  in 
accordance  with  the  drawing?  A.  The  dimensions  were  in 
accordance  with  the  drawing,  yes. 

Q.  And  were  they  in  accordance  with  the  drawing 
every  time  the  dimensions  of  the  ramps  changed?  A.  Well 
I  don’t  know  that  they  were  every  time  because  we  could 
work  out  a  change  there  without  changing  the  drawing. 

Q.  Well  the  fact  is  you  did  work  out  changes?  A.  Yes, 
that  was  the  intention. 

Q.  So  that  the  dimensions,  such  as  they  were,  were 
merely  speculative  at  the  time  you  made  your  dimensioned 
drawing?  A.  They  were  preparatory  to  the  starting  of  an 
experiment.  j 

Q.  You  had  no  idea  that  those  dimensions  would  neces¬ 
sarily  be  the  final  ones?  A.  That  was  not  my  intention. 

•  ••••••• 

(169a)  Q.  Well  which  is  the  first  actual  theater  constructed 
in  accordance  with  the  invention  of  this  Interference  count 
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that  has  the  drive  over  feature  with  which  you  had  any¬ 
thing  to  do?  A.  The  Houston  theater. 

Q.  Built  in  1940?  A.  Yes.  Of  course  I  am  not  count¬ 
ing  the  experimental  theater. 

Q.  Now  Mr.  Josserand,  again  referring  to  this  inven¬ 
tion  which  is  the  subject  matter  of  the  claim  involved  in 
this  Public  Use  Proceeding  and  which  is  also  involved  in 
Interference  78008,  when  you  said  to  the  Patent  Office  that 
you  started  a  theater  which  was  experimented  with  at  Gal¬ 
veston,  Texas,  did  you  intend  to  convey  to  the  Patent  Office 
the  idea  that  that  Galveston  theater  which  was  started  and 
experimented  with  had  or  had  not  been  completed?  A.  As 
I  recall  it,  that  statement  was  that  I  experimented  with 
the  invention  in  Galveston  and  there  wasn’t  anything  about 
— I  don’t  think  it  said  anything  about  constructing  a 
theater. 

Q.  Well  was  it  your  idea  to  say  to  the  Patent  Office 
that  that  theater  was  constructed?  A.  It  was  my  idea  to 
convey  to  the  Patent  Office  that  I  experimented  with  the 
invention  in  Galveston. 

(170a)  Q.  Was  the  language  of  this  preliminary  statement 
as  filed  by  you  in  Interference  78008  composed  by  you  or  by 
Mr.  Clark?  A.  I  don’t  recall.  I  was  the  one  that  did  the 
experimenting. 

Q.  I  didn’t  ask  you  that.  Did  you  compose  this  pre¬ 
liminary  statement  language  in  which  you  say,  “Subse¬ 
quently  the  starting  of  the  theater  which  was  experimented 
with  at  Galveston,  Texas  ”?  A.  Well  that  was  my  idea. 

Q.  Was  that  your  language  or  Mr.  Clark’s  language? 
A.  I  don’t  know  whether  it  was  my  language  but  it  was 
my  idea. 

Q.  To  put  it  that  way?  A.  It  was  my  idea  to  tell  them 
I  experimented  with  the  theater  in  Galveston  and  I  experi¬ 
mented  with  the  invention  in  Galveston. 

Q.  But  that  language  which  I  just  quoted  was  not  in¬ 
tended  to  convey  that  you  had  completed  an  actual  drive-in 
theater  at  Galveston?  A.  I  didn’t  complete  an  actual  drive- 
in  theater  in  Galveston.  I  didn’t  attempt  to  complete  an 
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actual  drive-in  theater  in  Galveston.  Therefore  the  lan¬ 
guage  conveys  to  the  best  of  my  ability  what  I  did. 

Q.  Now  after  the  storm  washed  away  whatever  there 
was  on  the  Galveston  beach  in  which  you  had  any  interest, 
(171a)  with  what  other  persons  did  you  ever  take  up  the 
matter  of  building  a  drive-in  theater!  A.  Oh,  I  have  taken 
it  up  with  countless  people. 

•••••••♦ 

(172a)  Q.  And  who  else  did  you  ever  discuss  or  who  else 
did  you  ever  try  to  enlist  to  promote  the  building  of  drive-in 
theaters  after  July  26,  1934?  A.  Well  I  have  been  in  con¬ 
tact  with  people  in  practically  nearly  every  part  of  ihe 
United  States. 

(173a)  Q.  When  did  you  first  advertise  approximately?  I 
don’t  mean  to  the  day.  What  year?  A.  Well  it  was  before 
1940. 

Q.  Before  1940.  How  much  before?  A.  I  don’t  recall 
•  ••••••• 

(183a)  Q.  Now  how  many  days  were  you  in  Galveston — 
during  how  many  days  were  you  in  Galveston  or  how  many 
of  the  days  from  July  5,  1934,  to  July  26,  1934,  inclusiye, 
on  how  many  of  the  days  between  those  dates,  including 
both  dates,  were  you  in  Galveston?  (184a)  A.  As  I  recall 
it,  I  made  from  eight  to  ten  trips  to  Galveston  on  the  Ex¬ 
periment. 

Q.  Then  between  those  dates  you  were  there  how  many 
times?  A.  I  was  of  the  impression  that  I  was  there  once 
or  twice  before  they  started  the  experiment  when  they  were 
roughing  in  the  proposition  and  then  the  remainder  of  the 
time  that  I  was  there  between  those  dates. 

Q.  What  do  you  mean  by  “roughing  in  the  proposi¬ 
tion”?  What  does  that  mean  to  you?  What  impression  do 
you  try  to  convey,  if  any,  or  are  you  just  roughing  in  some 
stuff  for  the  record?  A.  No,  that  meant  working  out  tjhe 
rough  outlines  of  the  ramps  preparatory  to  beginning  to 
build  them  up  to  conduct  the  experiment. 

Q.  Well  how  were  those  rough  outlines  roughed  out? 
A.  With  a  scraper  and  team  of  mules. 
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Q.  In  other  words  they  did  some  grading?  A.  Yes. 

Q.  To  create  things  that  looked  like  ramps?  A.  Yes. 

Q.  And  they  did  that  a  couple  of  days  before  July  5? 
A.  I  don’t  know  exactly  how  long  they  were  working  on  it 
before  we  started  the  experiment  but  I  was  there  as  I  recall 
it  once  or  twice  before  we  got  it  far  enough  along  to  begin 
the  experiment  and  then  we  continued  with  the  work  right 
along  as  we  experimented. 

Q.  Do  you  recall  the  names  of  any  of  the  men  who 
worked  in  and  about  this  theater — other  than  those  who 
have  already  testified  on  your  behalf  or  in  the  Interference? 
A.  No,  I  don’t  believe  I  do. 

(185a)  Q.  What  kind  of  drawings  did  you  turn  over  to 
Emenhiser?  A.  It  was  some  ground  layout 

Q.  And  did  it  show  elevations?  A.  It  showed  general 
arrangement. 

Q.  Did  it  show  an  elevation?  A.  It  showed  the  ground 
arrangement 

Q.  Did  it  show  an  elevation?  A.  No,  it  was  a  plan. 

Q.  It  was  just  a  plan?  A.  Yes. 

(186a)  Q.  So  that  it  did  not  show  the  contour?  A.  No. 

Q.  Didn’t  show  the  contour  of  the  ramps?  A.  No. 

•  ••••••• 

(190a)  A.  That  I  talked  drive-in  theaters  to  everybody  that 
I  could  get  to  listen  to  me. 

Q.  That  is  right.  And  I  suppose  you  kept  on  talking 
in  1935,  ’36,  ’37,  ’38  and  ’39.  Bight?  A.  I  am  still  talking. 
You  are  correct 

Q.  But  other  than  talked  the  next  tangible  thing  you 
did  after  1934  was  to  put  some  advertisements  in  some 
trade  magazines  in  1939?  A.  That  is  one  of  the  things,  yes. 

Q.  Well  what  other  tangible  thing  did  you  do,  I  mean 
other  than  talk?  A.  Well  I  entered  into  a  contract  with 
Bogers  in  California. 

Q.  In  what  year?  A.  As  I  recall  it  was  ’39. 
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Q.  Did  you  ever  receive  from  any  contractor  an  estir 
mate  for  building  a  drive-in  theater  after  July  26, 1934,  and 
prior  to  1939 ?  A.  Only  preliminary  estimates  as  I  recall  it. 


(191a)  Q.  Did  you  ever  see  one  between  July  26, 1934,  and 
1939?  A.  One  what? 

Q.  A  final  estimate  for  the  building  of  a  drive-in  the¬ 
ater?  A.  I  don’t  recall  that  I  did. 

Q.  I  show  you  a  sketch  which  is  Petitioner’s  Exhibit 
22  in  these  proceedings  and  ask  you  to  state  what  parts  of 
the  block  bounded  by  Main  Street,  Stewart  Avenue,  Fanniu 
Street  and  Elgin  Street  was  the  area  or  property  for  whiclj 
you  say  you  designed  a  drive-in  theater  in  1934  which  was 
never  built  (exhibit  instrument  to  witness)  ?  A.  It  was  the 
corner  of  Main  and  Elgin ;  as  I  recall  it,  it  is  the  part  marked 
A  and  B. 

Q.  On  the  sketch  which  is  Petitioner’s  Exhibit  22?  A. 
On  the  sketch  which  is  Petitioner’s  Exhibit  22. 

Q.  And  you  knew  the  dimensions  I  presume  of  that 
piece  of  ground?  A.  I  did. 

Q.  And  as  an  architect  could  you  tell  how  many  acres 
was  within  those  two  pieces  of  ground,  A  and  B,  on  this 
sketch?  A.  Approximately. 

•  •••**»# 

(192a)  Q.  Well  let  me  ask  you  this:  looking  at  the  picture 
which  you  see  in  this  Josserand  Exhibit  2,  do  you  know 
whether  the  number  of  cars  indicated  there  in  that  picture 
with  that  facing  can  be  put  within  an  area  125  by  250  feet? 
A.  Well  I  haven’t  figured  it. 

Q.  Didn’t  you  ever  figure  it?  A.  Not  for  this  sketchy 
no. 

Q.  Well  then  that  sketch  which  is  in  Josserand  Ex¬ 
hibit  2  bears  no  relationship  to  your  drawings?  A.  It  has 
some  relationship. 

Q.  But  it  doesn’t  accord  with  the  drawings?  A.  Not 
absolutely. 

Q.  And  not  by  a  big  margin?  A.  It  doesn’t  accord 
with  my  drawings  absolutely. 


204 


Josser  and* $  public-use  testimony 


Q.  Well  does  it  accord  with  your  drawings  approxi¬ 
mately?  A.  Not  any  too  nearly,  no. 

Q.  Now  in  designing,  as  you  claim  you  did,  a  drive-in 
theater  for  this  plot  of  ground  125  by  250  feet  at  Main 
Street  and  Elgin  Avenue,  did  you  make  a  plan  of  that?  A. 
I  think  I  stated  that  I  did. 

•  ••••••« 

(193a)  Q.  A  man  who  claims  to  know  all  about  them.  Now 
as  an  expert  I  ask  you  how  many  cars  can  you  put  into  that 
area?  A.  As  a  drive-in  theater  I  would  say  you  could  put 
none. 

Q.  Why  not?  A.  Because  it  is  too  small;  it  is  inade¬ 
quate. 

•  ••••••• 

(194a)  Q.  The  first  row  would  have  to  be  as  close  as  fifty 
feet  to  the  screen?  A.  In  that  neighborhood.  The  site  is 
not  practical  at  all  so  there  is  no  use  considering  it. 

(195a)  Q.  And  would  a  drive-in  theater  on  a  plot  of  ground 
consisting  of  A,  B,  C  and  D  on  the  sketch,  Petitioner’s  Ex¬ 
hibit  22,  would  that  be  a  practical  drive-in  theater  as  you 
know  it?  A.  Our  experience  in  Galveston  with  this  experi¬ 
ment  taught  us  that  it  would  not  be. 

•  *•••••• 

(202a)  Q.  I  call  your  attention  to  a  drawing  which  is 
marked  Josserand  Exhibit  13  and  ask  you  whether  you  made 
that  drawing?  A.  I  did. 

Q.  When?  A.  I  made  it  very  early  in  my  study  of 
drive-in  theaters. 

Q.  When?  A.  I  don’t  recall  the  exact  date  but  it  was 
I  imagine  either  ’33  or  ’34. 

•  •  •  #  •  *  •  t 

(204a)  Q.  Now  I  show  you  Josserand  Exhibit  No.  12  and 
ask  you  whether  that  is  the  scale?  A.  I  assume  that  it  is. 
There  is  no  scale  noted. 

Q.  Do  you  know  what  the  meaning  of  these  numerals 
is,  18,  22,  24,  28?  A.  They  seem  to  designate  parking 
areas. 
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Q.  Do  those  numerals  mean  anything  else?  A.  I  don’t 
recall. 

Q.  Do  they  represent  dimensions?  A.  No. 

Q.  What  is  this  a  drawing  of?  A.  It  is  a  ground  lay¬ 
out  of  an  open  air  theater. 

Q.  Any  particular  open  air  theater  that  you  can 
identify?  Is  it  the  plan  layout  of  the  drive-in  theater  which 
you  say  you  designed  for  Main  and  Elgin  Streets  in  Hous¬ 
ton  in  1934?  A.  I  do  not  think  so. 

Q.  Are  you  sure?  A.  I  am  not  sure. 

Q.  The  drawing  itself  does  not  tell  you?  A.  No. 

Q.  Do  you  know  whether  the  drawing,  Josserand  Ex¬ 
hibit  1,  is  a  drawing  for  the  Main  and  Elgin  theater?  A.  It 
so  states  on  the  drawing. 

•  *•••••• 

(205a)  Q.  Now  I  show  you  this  drawing,  Josserand  Exhibit 
7,  in  Interference  78008.  To  what  scale  is  this  drawn?  |Au 
The  scale  is  not  noted. 

Q.  Well  can  you  tell  by  measuring  it?  A.  I  can 
proximate  it  I  think. 

Q.  Yes.  Well  do  that,  will  you?  Will  you  lend  Mr. 
Josserand  the  ruler,  Mr.  Clark? 

(Ruler  handed  to  witness.) 

A.  It  approaches — it  is  nearly  one-eighth  of  an  inch 
to  the  foot.  I  can’t  tell  whether  it  was  actually  drawn  to 
that  or  whether  it  was  drawn  to  some  decimal  scale. 

Q.  Now  was  the  so-called  Galveston  theater  ever  com¬ 
pleted  to  accord  entirely  with  the  contour  shown  in  the 
drawing,  Josserand  Exhibit  7?  A.  No,  and  there  was  no 
intention  of  completing  the  Galveston  theater  in  accordance 
with  the  drawing. 

(207a)  Q.  Why  did  you  say  it  could  not  have  been  made  in 
1934?  Something  must  have  told  you  that.  A.  I  imagine 
that  it  was  made  in — sometime  around  the  neighborhood  of 
’40  or  ’41. 
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Q.  You  are  sure  that  the  Galveston  experiment  did  not 
result  in  a  drive-in  theater  in  accordance  with  that  drawing 
of  Josserand  Exhibit  7  ?  A.  It  did  not.  The  experimental 
theater  was  designed  on  that  as  the  basis  but  it  wasn’t 
completed  and  wasn’t  intended  to  be  completed. 

•  ••••••a 

(208a)  Q.  Well,  then,  will  you  say  that  the  contour  or  pro¬ 
file  of  the  Galveston  theater  was  in  a  state  of  fluidity  where 
it  was  constantly  being  changed  or  had  it  attained  a  contour 
where  you  were  satisfied  to  leave  it  that  way?  A.  Well  it 
was  subject  to  change. 

Q.  All  the  time?  A.  Yes. 

Q.  You  had  never  reached  the  point  where  you  were 
satisfied  with  its  contour?  A.  I  had  not  reached  the  point 
where  I  had  completed  all  the  experiments  that  I  wanted  to 
make  with  it 

Q.  And  for  that  reason  you  say  that  you  had  or  had 
not  reached  a  contour  which  satisfied  you?  A.  Well  I  may 
have  reached  it  but  I  hadn’t  definitely  determined  it  by 
final  experiment 

Q.  So  that  if  you  had  reached  that  contour  you  were 
not  aware  of  it  then?  A.  I  wasn’t  absolutely  positive. 

Q.  Well  were  you  aware  of  it  at  all?  A.  I  was  aware 
that  I  was  very  near  it 

Q.  But  had  you  reached  the  contour  which  you  then 
thought  was  the  final  contour?  A.  From  the  standpoint  of 
engineering  knowledge  I  had. 

Q.  Well  then  why  do  you  say  that  the  theater  was  not 
completed?  A.  Because  the  theater  was  not  constructed 
according  to  that  idea. 

Q.  Oh,  the  completed  idea  was  only  in  your  mind?  A. 

Yes. 

Q.  And  not  on  the  Galveston  beach?  A.  Not  on  the 
Galveston  beach. 
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Excerpts  from  testimony  of  Josserand's  public-use- wit¬ 
ness  Asa  H.  Emenhiser  on  February  25  &  26, 1944  (PX 
18-a). 

i 

(216a)  DQ.  1.  Please  state  your  full  name.  A.  Asa  H. 
Emenhiser. 

DQ.  2.  Do  you  have  any  objection  to  stating  your 
Mr.  Emenhiser?  A.  50  years. 

DQ.  3.  Where  do  you  reside?  A.  947  South  Alvardo, 
Los  Angeles. 

DQ.  4.  What  is  your  present  occupation?  A.  I  am 
associated  with  the  Wilson  Company,  ship  builders,  boat 
builders. 

(217a)  DQ.  11.  I  show  you  a  photostat  of  a  newspaper 
item  in  the  Houston  Post  of  Sunday,  April  22, 1934,  Josser- 
and’s  Exhibit  2,  and  ask  you  to  examine  that.  After  you 
have  examined  it,  will  you  state  whether  you  are  the  A."  H. 
Emenhiser  referred  to  in  the  article  captioned,  “Drive-in 
Show  Tract  leased”?  A.  I  am. 

DQ.  12.  Were  you  interviewed  by  a  reporter  for  the 
Houston  Post  preliminarily  to  the  appearance  of  that 
tide?  A.  Yes. 

DQ.  13.  This  article  announces  a  plan  for  a  driv( 
theater  at  Houston,  Texas,  and  mentions  a  lease  with  < 

T.  C.  Dunn,  Jr.  Was  such  a  theater  ever  built  by  you? 

No. 

(220a)  DQ.  23.  Did  you  make  any  investigation,  or  w 
you  furnished  any  information,  prior  to  commencing  i 
theater  in  Galveston,  concerning  the  climatic  or  geogra 

ical  conditions  at  Galveston?  A.  We  were  informed  t _ 

building  anything  below  the  seawall  at  Galveston  was  quite 
a  hazard,  as  the  tides  and  hurricanes  would  probably  get 
us.  But  we  felt  like,  owing  to  the  ease  and  economical  con¬ 
struction,  the  location  below  the  seawall  would  be  ideal  for 
gaining  the  information. 

(221a)  DQ.  27.  Did  you  endeavor  to  make  that  theater  a 
permanent  installation?  A.  No. 

DQ.  29.  Why  not?  A.  Well,  the  sand  and  the  geo¬ 
logical  conditions  and  the  climatic  conditions  were  all  ad¬ 
verse  to  making  a  permanent  construction  out  of  it. 


208  Emenhiser’s  public-use  testimony 

DQ.  30.  Did  you  know  that  before  you  proceeded  with 
the  work  on  the  theater?  A.  Yes. 

(222a)  DQ.  32.  Was  any  projection  booth  or  lamp  house 
included  in  the  project?  A.  We  rented  speaker  equipment 
on  a  daily  basis  from  a  local  Galveston  electrical  firm. 

DQ.  33.  Was  that  installed  in  any  way?  A.  No.  These 
were  brought  out  on  the  job,  brought  out  to  the  theater, 
after  it  was  completed,  each  evening,  just  before  the  per¬ 
formance,  and  it  was  taken  in  after  the  performance. 

DQ.  34.  Who  brought  it  out  and  who  took  it  in? 
(223a)  A.  The  man  who  owned  it,  whom  we  rented  it  from. 

DQ.  35.  Now  renewing  my  other  question:  Was  a  pro¬ 
jector  included  in  the  equipment  at  the  theater?  A.  The 
projection  equipment  or  lamp  house  was  placed  there  under 
a  lease  contract  from  some  Houston  firm,  and  was  built  in 
a  little  house  on  trailer  wheels,  drawn  down  to  Galveston 
by  a  car  and  set  on  the  sand. 

DQ.  36.  Was  it  anchored  in  the  sand  in  any  way?  A. 
No.  It  remained  on  the  trailer  wheels,  movable.  As  you 
understand,  this  projection  equipment  is  really  the  only 
principal  equipment  in  a  drive-in  theater  of  that  type,  and 
with  these  waves  coming  in  at  night  and  these  winds,  the 
people  whom  I  bought  the  stuff  from  on  a  lease  contract 
would  naturally  want  to  feel  that  it  was  protected. 

DQ.  38.  Were  you  obligated  to  complete  the  purchase 
of  the  projection  equipment?  A.  We  could  or  couldn’t 
We  thought  probably  we  might  use  it  in  the  Houston  the¬ 
ater.  It  was  secondhand  equipment.  You  understand  that 
a  rental  contract  on  theater  projection  equipment  is  always 
arranged  in  such  a  way  that  if  the  exhibitor  falls  down  on 
his  payments  or  fails  to  go  through  with  the  contract,  the 
equipment  that  was  put  out  on  that  sales  contract  reverts 
back  to  the  supply  house,  and  they  have  received  a  fair 
rental  for  it  even  though  the  contract  is  not  completed. 

DQ.  40.  Was  this  what  you  call  a  very  temporary  box- 
office  and  cold  drink  stand  mounted  on  any  sort  of  a  founda¬ 
tion?  (224a)  A.  That  box-office  and  cold  drink  stand  were 
just  so  many  goods  boxes  piled  up. 
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DQ.  44.  Well,  you  mean  drygoods  boxes?  A.  Yes.  It 
was  used  for  cold  drinks,  and  for  the  ushers  to  congregate 
around  and  for  the  help  to  kind  of  hang  out  around. 

DQ.  45.  It  had  no  cement  foundation?  A.  No. 

DQ.  46.  Or  any  permanent  foundation?  A.  No. 

DQ.  47.  Was  this  Galveston  theater  operated  by  you 
or  under  your  supervision?  A.  Yes. 

DQ.  48.  During  what  period  of  time,  as  near  as  you  can 
recall?  A.  Three  weeks.  Do  you  mean - 

DQ.  49.  The  construction  period,  as  well  as  the  oper¬ 
ating  period.  Let  me  put  it  this  way:  Did  you  open  this 
theater  for  patronage  to  the  Galveston  public?  A.  Yes. 

DQ.  50.  About  when?  A.  July  5th  or  6th. 

DQ.  51.  1934T  A.  1934. 

DQ.  52.  How  long  did  you  continue  to  make  its  facili¬ 
ties  available  to  the  public?  A.  Three  weeks,  until  the 
tidal  waves  got  it. 

(225a)  DQ.  56.  You  say  they  “graded  them”  and  “tested 
them”.  To  what  do  you  refer  when  you  say  “they  graded 
them  and  tested  them”?  What  were  they  testing  and  grad¬ 
ing?  A.  The  driveways  and  the  ramps  and  the  knolls  and 
the  angles. 

DQ.  57.  What  was  the  purpose  of  the  ramps  and  the 
knolls?  A.  To  get  the  proper  angles,  so  that  each  occupant 
of  a  car  would  have  clear  vision  of  the  screen,  and  so  that 
the  exits  at  the  ends  of  the  performances  could  be  made 
quickly,  and  so  that  the  space,  all  vacant  space,  could  be 
occupied  closest  to  the  screen. 

DQ.  58.  Did  you  personally  make  any  tests  of  these 
ramps  and  knolls  you  refer  to?  A.  Yes;  with  Mr.  Josser- 
and  and  with  Mr.  Townsend  I  made  several. 

DQ.  59.  Did  you  ever  have -  A.  They  made  dozens 

and  dozens,  I  would  say  hundreds,  but  I  wasn’t  always 
present,  because  that  was  a  detail  that  I  really  wasn’t  work¬ 
ing  on.  That  was  Mr.  Townsend’s  job,  being  done  under 
the  supervision  of  Mr.  Josserand. 

(227a)  DQ.  72.  Do  you  have  any  personal  knowledge  of 
whether  there  was  any  regrading  done  on  that  theater  dur¬ 
ing  the  daytime  or  evenings  when  it  was  not  shut  down?  A. 
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Oh,  yes;  they  worked  continuously  through  the  days,  even 
when  we  were  operating,  improving  it,  and  so  forth. 

(228a)  DQ.  80.  I  call  your  attention  to  a  photostat,  Jos- 
serand  Exhibit  14,  a  Houston  building  permit.  Will  you 
examine  that?  Did  you  ever  see  the  original  of  that  before? 
A.  Yes. 

DQ.  81.  What  was  the  purpose  of  obtaining  this  per¬ 
mit?  A.  It  was  for  our  Houston  theater. 

DQ.  82.  Did  you  ever  build  the  Houston  theater?  A. 
No. 

DQ.  83.  Do  you  have  any  knowledge  of  whether  a  the¬ 
ater  was  subsequently  built  in  Houston?  I  am  speaking  of 
a  drive-in  theater.  A.  Mr.  Josserand  built  one  in  1940. 
(229a).  DQ.  84.  Do  you  have  any  knowledge  of  what  it 
costs  to  build  a  drive-in  theater  of  that  type,  permanent 
drive-in  theater  of  that  type?  A.  The  present  cost  I  would 
say  would  be  around  $40,000. 

DQ.  85.  What  would  it  have  cost  in  1934?  A.  About 
$30,000. 

DQ.  86.  Do  you  recall  approximately  how  much  you 
spent  on  the  theater  in  Galveston?  A.  I  would  say  about 
$1500,  if  we  had  paid  for  our  equipment,  completed  pay¬ 
ments  on  our  equipment. 

DQ.  87.  Now,  when  the  theater  first  opened  up  in  July 
of  1934  was  all  of  the  available  parking  area  graded,  with 
ramps  for  the  reception  of  automobiles?  A.  No.  We 
hadn’t  completed  our  grading. 

DQ.  88.  About  how  many  rows  of  automobiles  could 
be  accommodated  at  the  time  the  theater  was  opened?  A. 
About  four  double  rows. 

DQ.  89.  Did  you  subsequently  increase  the  parking 
facilities  by  the  addition  of  ramps  and  driveways?  A.  To 
about  eight,  I  think. 

DQ.  90.  You  mean  eight  double  rows?  A.  Yes.  We 
were  trying  to  rush  this  open  for  the  July  Galveston  open¬ 
ing,  Bathing  Beauty  Pageant,  and  so  forth,  you  know,  the 
pageant  there,  but  we  didn’t  get  it  open  until  the  5th  or 
6th,  and  then  it  was  incomplete. 

DQ.  91.  About  how  long  were  you  from  the  time  you 
began  building  the  Galveston  theater  to  the  date  when  it 
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opened  with  the  four  rows  for  automobiles?  . 
it  would  be  about  two  or  three  weeks. 

DQ.  92.  Do  you  have  any  personal  knowledge  of  about 
how  long  it  takes,  under  normal  conditions,  to  build  a  per¬ 
manent  drive-in  theater  of  the  type  erected  in  Houston  in 
1940?  A.  Oh,  I  would  say  about  four  months,  probably 
three  months.  Now,  this  is  off  the  record. 

(231a)  DQ.  99.  Were  you  conducting  any  regrading  oper¬ 
ations  or  alterations  of  any  kind  on  the  Galveston  theater 
immediately  preceding  its  destruction?  A.  Bight  up  tp  it. 
(232a)  DQ.  103.  Had  you  completed  your  experiment^  on 
the  Galveston  theater  at  the  time  it  was  swept  away?  A. 
No. 

DQ.  104.  You  mentioned  a  one  or  two  wire  strand  fence 
around  the  parking  area.  Was  there  at  any  time  a  board 
fence  around  that  area?  A.  No.  If  there  had  been  it  would 
have  gone  out  every  night,  likely. 

DQ.  105.  I  am  asking  you,  as  a  fact,  was  there  ever  a 
board  fence  around  that  Galveston  theater?  A.  No.  play 
I  add  this,  that  everything  built  below  the  seawall  on  the 
Galveston  beach  is  built  up  on  stilts,  and  the  only  purpose 
of  the  fence  would  be  to  keep  the  kids  from  crawling  under 
or  through  and  seeing  the  picture.  If  you  built  anything 
down  to  the  edge  of  the  water  on  the  sand  below  the  seawall, 
whether  a  cabin  or  a  bath  house  or  whatnot,  I  would  say  it 
wouldn’t  last  three  days,  because  the  tide  would  get)  it 
Anyone  knowing  Galveston  knows  that  everything  is  built 
up  on  stilts  of  a  permanent  nature. 

(234a)  DQ.115.  Did  you  have  any  problem  to  work  out  in 
connection  with  the  structural  or  mechanical  featured  of 
the  theater?  A.  Mr.  Townsend  and  Mr.  Josserand  worked 
for  about  two  weeks  before  the  theater  was  opened  pnd 
three  weeks  that  it  was  open,  and  I  expect  that  60  percent 
of  their  time,  or  Mr.  Townsend’s  time,  was  devoted  to  ar¬ 
ranging  and  rearranging  the  ramps  and  the  driveways. 
(246a)  XQ.  95.  Did  you  have  any  correspondence  with  ilr. 
Josserand  in  1941  concerning  an  interference  involving 
drive-in  theaters?  A.  Yes. 
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(247a)  XQ.  102.  What  was  it  about?  A.  I  recall  that  Mr. 
Josserand  was  communicating  with  a  good  friend  of  mine, 
a  Mr.  Wilson,  regarding  a  drive-in  theater  franchise  here. 
(248a)  XQ.  106.  Why  did  you  correspond  concerning  the 
Wilson  franchise?  Were  you  interested  in  that?  A.  I  am 
interested  in  the  Josserand  franchise,  yes. 

(249a)  XQ.  111.  Have  you  ever  had  a  written  agreement 
with  Mr.  Josserand  concerning  drive-in  theaters?  A.  Yes. 

XQ.  116.  When  did  you  enter  into  that  written  agree¬ 
ment?  A.  In  ’41, 1  believe. 

XQ.  117.  Have  you  had  any  written  agreement  with 
Mr.  Josserand  concerning  drive-in  theaters  prior  to  1941? 
A.  I  couldn’t  recall  whether  we  had  a  written  agreement  in 
1934  or  a  tentative  agreement  or  oral  agreement. 

(257a)  XQ.  146.  Referring  to  Josserand  Exhibit  2,  which 
has  been  exhibited  to  you  on  your  direct  examination,  is  it 
not  a  fact  that  you  called  or  requested  the  newspaper  to 
send  a  reporter  to  you  in  connection  with  the  projected 
Houston  theater,  in  April  of  1934?  A.  I  don’t  recall  that. 
It  has  been  ten  years  ago.  Those  were  only  incidents  in 
the  day’s  work.  I  wouldn’t  recall  whether  they  called  on 
me  or  whether  I  called  on  them.  You  know  how  reporters 
are.  If  they  get  air  of  something  they  generally  come  and 
request  an  interview. 

(260a)  XQ.  167.  This  article  goes  on  to  say  that  Mr.  Emen- 
hiser  said  that  the  idea  has  been  very  successful  in  the  east. 
Does  that  recall  anything  to  you  at  all?  A.  Why  don’t  you 
accept  the  article  at  its  face  value  and  let  it  go  at  that?  I 
just  can’t  go  back  ten  years  on  a  newspaper  article  and  re¬ 
call  it,  what  the  circumstances  were,  whether  the  reporter 
came  to  me,  or  whether  it  was  a  telephone  conversation,  or 
what  it  was,  and,  you  know,  you  give  a  reporter  four  words, 
and  he  will  be  able  probably  to  make  a  conversation  cover¬ 
ing  a  half  page. 

XQ.  168.  Had  you,  prior  to  April  22,  1934,  been 
familiar  with  any  drive-in  theater  being  in  existence  in  the 
east?  A.  Yes. 

XQ.  169.  Where?  A.  I  know  about  Mr.  Smith’s  Cam¬ 
den,  New  Jersey,  theater. 
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XQ.  170.  Yon  mean  drive-in  theater?  A.  Yes. 

(261a)  XQ.  174.  .  .  .  yon  know  that.  A.  I  knew  about 
yonr  Camden,  New  Jersey,  theater,  in  1934,  but  there  have 
never  been  any  built,  I  don’t  think,  in  Texas.  When  was 
yonr  Pico  theater  bnilt  ont  here? 

XQ.  175.  I  will  ask  Mr.  Smith.  A.  Yes ;  I  think  it  was 
1934  too. 

(262a)  XQ.  179.  How  many  double  rows  of  cars  were 
planned  for  that  theater?  A.  Well,  let’s  see  the  picture 
there. 

XQ.  180.  I  would  like  your  recollection  independently 
of  the  picture.  A.  I  would  say  not  over  two  or  two  and  a 
half,  because  it  was  to  be  a  combined — the  major  thing  was 
the  1500  feet.  It  was  to  carry  a  greater  seating  capacity. 

XQ.  181.  On  chairs  or  benches?  A.  Yes.  The  Gal¬ 
veston  theater  disproved  the  feasibility  of  that  definitely. 

XQ.  182.  Now,  after  your  Galveston  theater  was  bl<i>wn 
down,  or  at  any  time  during  the  operation  of  the  Galveston 
theater,  did  you  go  to  Mr.  Dunn,  or  did  you  ever  tell  (263a) 
Mr.  Dunn  that  the  Galveston  theater  was  a  failure?  A.  I 
told  Mr.  Dunn  that  the  Galveston  theater  got  blown  away, 
and  that  we  hadn’t  completed  our  experiments  yet. 

(269a)  XQ.  241.  I  show  you  a  printed  book  entitled, 
“Transcript  of  Record  in  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals,  Patent  Appeals  Docket  No.  4745, 
Louis  P.  Josserand  v.  Samuel  Herbert  Taylor,  Jr.”  Was 
that  book  at  any  time  given  to  you  by  Mr.  Huebner,  or  by 
anyone  else,  to  peruse  or  read  at  your  leisure?  A.  I 
glanced  over  it  this  morning. 

XQ.  242.  Who  gave  it  to  you  to  glance  over?  aJ  It 
was  in  Mr.  Huebner ’s  office  here. 

XQ.  243.  Who  gave  it  to  you?  A.  Mr.  Huebner. 

XQ.  244.  To  read?  A.  I  glanced  over  it. 

XQ.  245.  But  you  did  glance  through  it?  A.  Yes.  You 
couldn’t  call  it  reading,  of  course. 

XQ.  246.  And  you  also  discussed  with  Mr.  Huebner 
some  of  the  things  that  you  read  in  that  book?  A.  Cer¬ 
tainly.  I  discussed  with  him  this  case. 
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XQ.  247.  And  yon  also  discussed  with  him  the  testi¬ 
mony  given  by  witnesses  as  reported  in  that  book?  A.  Not 
these,  no,  hut  in  relation  to  this  testimony  today.  This  all 
came  more  or  less  out  of  the  blue  sky  in  the  last  couple  or 
three  days,  that  you  were  going  to  take  this  testimony  here, 
so  I  talked  it  over  with  (270a)  Mr.  Huebner. 

(279a)  XQ.  342.  Do  you  know  whether  the  water  ever 
washed  over  any  of  the  car  parking  area  during  the  three 
weeks  of  its  operation?  A.  I  would  say  on  high  tide,  night 
or  early  morning,  it  would  do  that. 

(280a)  XQ.  352.  Would  it  level  off  any  artificial  terraces 
that  you  might  build  up  out  of  sand?  A.  It  might  on  the 
first  front  row,  or  something  like  that,  where  the  force  of 
the  waves  was  more  than  normally  high ;  it  is  possible  that 
it  would. 

XQ.  353.  So  that  any  terraced  structure  washed  over 
by  the  waves  at  night  would  be  washed  away?  A.  Tes. 
(283a)  XQ.  379.  Is  this  Galveston  beach  slightly  inclined 
from  the  seawall  down  towards  the  water?  A.  Yes. 

XQ.  380.  A  natural  inclination?  A.  Yes. 

XQ.  381.  And  at  high  tide  does  the  water  at  Galveston 
beach  come  up  to  the  seawall?  A.  I  wouldn’t  know  that. 
(284a)  XQ.  385.  Did  the  raising  of  that  screen  help  to 
enable  people  in  the  cars  parked  in  the  parking  area  of  the 
theater  to  see  the  screen?  A.  I  would  think  so. 

(286a)  XQ.  414.  Do  you  mean  to  say  that  you  had  made 
an  arrangement  with  the  supplier  of  the  motion  picture  pro¬ 
jector  that  you  would  buy  the  projector  on  some  install¬ 
ment  payment  plan?  A.  I  don’t  know,  but  I  believe  they 
were  sold  to  us  on  a  lease  contract. 

(292a)  XQ.  453.  What  would  have  been  the  price  of  the 
projection  equipment,  had  you  purchased  it,  as  I  think  you 
indicated  that  you  had?  (293a)  A.  I  would  say,  being  sec¬ 
ondhand  equipment,  that  it  shouldn’t  have  been  over  $700 
or  $800. 

XQ.  458.  Did  you  ever  see  any  person  water  the  park¬ 
ing  area  of  the  Galveston  theater?  A.  Yes. 

XQ.  459.  What  did  he  use  to  water  it  with?  A.  I 
couldn’t  say  that  I  wouldn’t  know.  I  wouldn’t  remember. 
I  remember  seeing  them  wetting  it  down  there,  the  knolls. 


Emetihiser’s  public-use  testimony  215 

XQ.  460.  But  do  you  remember  whether  he  used  a 
bucket?  A.  No,  I  don't. 

XQ.  461.  Or  whether  he  used  a  hose?  A.  I  just  re¬ 
member  that  he  did  that,  and  I  am  sure  I  have  seen  him 
do  it 

XQ.  462.  But  you  can't  tell  us  whether  he  did  it  by 
hose  or  by  bucket?  A.  I  wouldn't  want  to  say. 

XQ.  463.  When  you  say  you  wouldn't  want  to  say,  you 
mean  that  you  don't  remember?  A.  That  is  right 

XQ.  464.  Why  was  it  necessary  to  water  the  parking 
area  when  the  sea  water  washed  up  over  it  over  night?  A. 
Well,  the  cars  driving  over  it  I  would  say  (294a)  requited 
rebuilding  of  some  of  the  ramps. 

XQ.  465.  Why  was  it  necessary  to  water  the  parking 
area  artificially,  that  is,  by  people  watering  it,  when  the  sea 
washed  over  the  parking  area  at  night?  A.  The  sea  did 
not  wash  all  the  way  up  to  the  seawall  at  night  unless  there 
was  an  extra - 

XQ.  466.  Heavy  sea?  A.  — heavy  sea,  or  something 
like  that,  which  you  might  say  would  happen  probably 
every  two  or  three  days.  They  wouldn't  regrade  all  the 
parking  area.  ! 

XQ.  467.  Well,  I  am  simply  asking  you  about  the 
watering.  A.  Yes. 

XQ.  468.  My  question  is  limited  entirely  to  watering. 
A.  They  wouldn't  do  that  all  the  way  back  every  day,  be¬ 
cause  the  tide  never  came  clear  up  to  the  seawall  every  day. 

XQ.  469.  As  a  matter  of  fact,  the  rearmost  car  was 
not  at  the  seawall  either,  was  it?  A.  I  wouldn't  say. 

XQ.  470.  You  mean  you  wouldn’t  know?  A.  We  were 
still  grading  back  there  when  it  washed  away,  and  I  don’t 
know  whether  they  had  finished  the  last  rows  or  not,  clear 
back  to  the  seawall.  I  believe  that  information  has  relatibn 
to  stuff,  to  things  that  are  past,  and  has  nothing  to  do  with 
this  case,  as  I  understand  it.  I  thought  this  case  was  re¬ 
garding  experimental - 

XQ.  471.  What  do  you  mean  by  “things  past"?  A. 
Testimony  that  you  had  before  from  those  people  down 
there. 
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XQ.  472.  You  mean  the  testimony  taken  in  1941  ?  A. 
Well,  in  the  past  years  I  don’t  know  when  you  have  taken 
it  It  has  been  worked  on  for  several  years,  and  I  haven’t 
participated  in  it. 

(297a)  XQ.  485.  Did  you  know  Joseph  W.  Townsend,  Sr.? 
A.  I  remember  him.  I  wouldn’t  know  him  if  I  met  him,  no, 
but  I  remember  we  had  a  contract  with  him. 

(301a)  XQ.  518.  Were  you  ever  aware,  in  July  of  1934,  of 
any  drive-over  ramps  in  the  Galveston  theater?  In  other 
words,  did  the  Galveston  theater  have  any  drive-over  ramps 
in  it?  A.  It  had  knolls,  if  that  is  what  you  mean. 

XQ.  519.  Can  you  tell  me  whether  it  had  drive-over 
ramps  or  whether  it  had  anything  that  you  would  recognize 
as  drive-over  ramps? 

MR.  HUEBNER :  That  is  objected  to  on  the  same 
grounds  as  the  preceding  question.  And  I  want  to 
point  out  in  the  record  in  this  connection  that  the  issue 
as  to  the  sufficiency  of  the  Galveston  theater  to  meet 
the  count  in  interference  is  res  judicata,  and  that  the 
only  material  or  relevant  or  competent  evidence  to  be 
adduced  at  this  time  relates  to  the  issue  of  whether  or 
not  the  Galveston  theater  was  experimental  or  was  in 
public  use  within  the  meaning  of  the  law. 

A.  I  had  never  heard  the  words  then,  “drive-over 
ramps”.  We  called  them  knolls.  Is  that  what  you  mean — 
what  term  did  we  give  them  at  that  time? 

XQ.  520.  No.  I  just  wanted  to  know  whether,  in  1934, 
the  words  “drive-over  ramps”  had  any  meaning  to  you. 

XQ.  521.  And  I  believe  you  said  it  had  no  meaning  to 
you  then.  Is  that  correct?  A.  Not  in  that  term. 

(302a)  XQ.  522.  In  other  words,  the  word  “drive-over 
ramps”  was  unknown  to  you  in  1934?  A.  I  would  say  that 
the - 

XQ.  523.  I  am  now  asking  you  simply  whether  you 
were  familiar  with  the  expression  “drive-over  ramp”  in 
1934.  _ 

MR.  HUEBNER:  The  same  objection. 

A.  Whether  the  word  had  been  coined  then  or  not? 
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XQ.  524.  Whether  the  word -  A.  Was  in  conujnon 

usage? 

XQ.  525.  No.  Whether  the  word  was  known  to  you. 
A.  Drive-over  ramp? 

XQ.  526.  Well,  it  either  was  known  to  you  or  it  wasn’t. 
A.  Only  in  speaking  of  a  plan,  we  probably  referred  to  it 
as  a  drive-over  ramp,  but  it  wasn’t  in  what  you  call  common 
usage. 

XQ.  527.  I  am  not  asking  for  common  usage.  I  am 
simply  asking  you  whether,  in  July  of  1934,  the  wor4  or 
phrase  “drive-over  ramp”  was  known  to  you  personally. 

MR.  HUEBNER:  The  same  objection. 

A.  In  conversation? 

XQ.  528.  BY  MR.  KALISH:  Yes.  A.  With  engi¬ 
neers? 

XQ.  529.  In  conversation  with  Josserand. 

MR.  HUEBNER:  The  same  objection,  and  the 
witness  is  instructed  not  to  answer. 

THE  WITNESS:  0.  K. 

(305a)  XQ.  549.  Had  the  tests  been  completed  when  the 
(306a)  theater  was  washed  away  by  the  hurricane?  A.  No. 
XQ.  550.  The  tests  had  not  been  completed?  A.  No. 
XQ.  551.  Well,  would  you  say  that  Mr.  Josserand ’s 
invention  had  been  fully  completed  in  the  Galveston  drive- 
in  theater? 

MR.  HUEBNER :  That  is  objected  to  as  not  proper 
cross-examination,  not  competent,  relevant  or  material 
to  the  issues  in  this  proceeding,  and  also  calling  for  a 
conclusion,  and  the  witness  is  instructed  not  to  answer. 

MR.  KALISH:  What  is  your  answer? 

A.  No  answer. 

XQ.  552.  Would  you  say  that  the  Galvestton  drive-in 
theater  had  been  amply  tested  before  it  was  destroyed  by 
the  storm?  A.  I  would  say  no. 

(307a)  XQ.  559.  Was  this  drive-in  theater  and  the  so- 
called,  what  you  called  knolls  or  ramps,  visible  to  people 
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who  drove  along  the  seawall  or  who  looked  down  on  the 
drive-in  theater  from  the  seawall? 

XQ.  561.  Yes.  A.  Yes. 

XQ.  562.  And  that  seawall  is  a  public  thoroughfare, 
isn’t  it?  A.  Yes. 

(309a)  XQ.  582.  And  would  that  include  the  motion  pic¬ 
ture  projector?  A.  And  deposits  and  things  of  that  kind. 
We  had  a  daily  sound  equipment  that  went  around  over  the 
streets  every  afternoon  for  a  couple  of  hours,  with  this 
sound  truck,  advertising  the  drive-in  theater. 

XQ.  583.  Through  the  streets  of  Galveston?  A.  Up 
and  down  the  seawall. 

XQ.  584.  Those  are  streets  of  Galveston,  aren’t  they? 
(310a)  A.  Yes,  partly.  Some  of  them  are  county  roads. 
We  paid  that,  I  believe,  daily.  The  man  that  did  that  I 
think  was  the  same  man  that  we  rented  our  sound  equip¬ 
ment  from. 

XQ.  585.  Now,  during  the  three  weeks  that  the  Gal¬ 
veston  theater  was  in  operation,  were  you  at  any  time  fully 
satisfied  that  the  drive-in  theater  was  practical  and  feasible, 
or  that  Mr.  Josserand’s  ideas  on  such  a  drive-in  theater 
were  practical  and  feasible?  A.  No.  It  blew  away  too 
soon. 

XQ.  586.  By  that  you  mean  that  you  were  never  fully 
satisfied  that  Mr.  Josserand’s  ideas  were  practical  or  feas¬ 
ible?  A.  His  plan  might  have  been,  but  the  experiment 
wasn’t  complete.  The  reaction  from  the  public  and  the 
mechanical  set-up  both  had  to  be  taken  into  consideration 
there. 

XQ.  587.  Were  you  at  any  time  fully  satisfied  that  the 
mechanical  set-up,  that  is,  the  knolls  and  ramps  and  drive¬ 
ways,  according  to  Mr.  Josserand’s  invention,  were  feasible 
or  practical?  A.  I  felt  that  they  were  feasible  and  prac¬ 
tical,  but  we  hadn’t  arrived  at  the  point  where  we  had  gotten 
them  into  practice  sufficiently  to  please  me,  or,  I  don’t  think, 
to  please  Josserand. 

XQ.  588.  Do  you  mean  to  say  that  this  thing  you  did 
on  the  Galveston  beach  was  still  merely  a  hope,  rather  than 
an  accomplished  result? 
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ME.  HUEBNER:  Objected  to  as  ambiguous  and 
uncertain,  and  calling  for  an  opinion  or  conclusion,  and 
not  relevant  or  material. 

ME.  KALISH :  What  is  your  answer,  Mr.  Emen- 
hiser? 

A.  No  answer. 

ME.  HUEBNER:  Do  you  mean,  Mr.  Emenhiser, 
that  you  are  declining  to  answer  on  advice  of  (311a) 
counsel? 

THE  WITNESS :  Right. 

XQ.  589.  BY  MR.  KALISH:  Is  Mr.  Huebner  your 
counsel? 

MR.  HUEBNER:  I  am  counsel  for  the  purpose 
of  representing  Mr.  Clark,  for  the  Party  Josserand,  in 
this  deposition. 

MR.  KALISH:  But  you  haven ’t  been  engaged  as 
counsel  for  Mr.  Emenhiser,  have  you? 

MR.  HUEBNER:  No.  But  I  will  instruct  the  wit¬ 
ness  not  to  answer  that  question. 

MR.  KALISH :  You  have  done  so  already. 

(315a)  XQ.  609.  The  fact  is,  is  it  not,  that  May  15,  1914, 
you  were  convicted  in  the  United  States  District  Court  in 
Oklahoma  City  of  using  the  mails  to  defraud?  A.  Well, 
the  record — you  may  look  up  the  record. 

XQ.  613.  You  mean  you  served  a  jail  sentence  on  that 
conviction?  A.  Yes. 

(316a)  614.  You  mean  you  were  convicted  on  a  plea  of 
guilty;  is  that  what  you  mean,  that  you  pleaded  guilty  to 
the  charge?  A.  Yes. 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
Sherman  A.  Searls  on  February  24, 1944  (PX  18-a) . 

(329a)  Q.  Will  you  give  your  full  name,  age  and  residence? 
A.  Sherman  A.  Searls,  2926  Fay  Street,  Houston,  Texas; 
age  47. 

Q.  How  long  have  you  resided  in  Houston,  Texas?  ]A 
Been  living  in  Houston  ever  since  1920. 
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Q.  What  is  your  present  occupation?  A.  My  present 
occupation,  I  am  working  for  the  Government,  inspector  of 
building  materials  and  Government  property. 

MR.  HUEBNER:  Is  that  Federal  Government  or 

State? 

(330a)  A.  Federal 

Q.  How  long  have  you  been  in  Governmental  service? 
A.  I  have  been  in  Government  service  since  1914. 

(331a)  Q.  In  other  words  you  did  confidential  investiga¬ 
tion?  A.  That’s  right. 

Q.  Now  do  you  know  anything  about  a  Drive-In  The¬ 
atre  in  Galveston  in  1934?  A.  Yes,  sir,  they  had  one,  it 
was  out  on  East  Beach. 

Q.  Whereabouts?  A.  On  the  Bay,  right  around  the 
Beach  in  Galveston  County. 

Q.  Did  you  ever  drive  in  to  this  Drive-In  Theatre?  A. 
Yes  sir. 

Q.  As  a  paying  patron — customer?  A.  Yes  sir. 

Q.  Once  or  more  than  once?  (332a)  A.  I  have  been 
there  several  times ;  I  wouldn’t  right  offhand  say  how  many 
times  I  have  been,  but  I  was  there  several  times  until  it  was 
blowed  away,  if  I  remember  right  offhand  it  blowed  away 
in  July  1934. 

Q.  Was  that  blown  away?  A.  Blown  away  by  a  storm, 
a  hurricane. 

Q.  Did  you  actually  sit  through  any  of  the  picture 
shows?  A.  Yes  sir. 

Q.  On  each  occasion  you  went  there?  A.  Yes  sir,  ex¬ 
cept  we  had  to  get  out  of  our  car  in  order  to  see  the  show — 
kind  of  difficult  to  see  in  there,  because  you  had  to  get  out 
of  your  car  in  order  to  see  over  the  other  cars  on  account 
the  ground  was  so  you  couldn’t  see  it. 

Q.  What  admission  did  you  pay?  A.  25c  a  piece  for 
us. 

•  ••••••• 

Q.  Now  was  there  anything  in  and  about  this  Drive-In 
Theatre  from  which  you  as  an  observer  could  conclude 
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(333a)  that  it  was  anything  but  an  ordinary  commercial 
enterprise?  A.  I  don’t  know  whether  you  call  it  commer¬ 
cial  or  not,  but  the  man  was  using  it  as  a  paying  proposi¬ 
tion. 

Q.  Was  it  any  different  from  any  other  amusement 
place  so  far  as  concerned  the  coming  and  going  of  people 
and  the  charging  of  admissions?  A.  No,  excepting  it  was 
difficult  to  get  in  and  out. 

Q.  But  so  far  as  the  practice  of  charging  for  admis¬ 
sions,  it  was  no  different  than  any  other  amusement  place? 
A.  No. 

Q.  Was  there  a  regular  box  office  or  booth  where  you 
paid?  A.  Yes  sir,  there  was,  they  had  a  little  affair  or 
booth  that  you  purchased  the  ticket  and  you  drove  around 
and  as  you  entered  the  gate  they  took  your  ticket  up  and 
parked  your  car,  parked  you  in  line. 

Q.  Were  the  tickets  which  you  purchased  similar  or 
just  like  the  ordinary  tickets  you  bought  at  any  motion  pic¬ 
ture  house?  A.  Yes  sir,  ordinary  kind. 

Q.  The  kind  you  take  off  a  roll?  A.  Yes,  sir. 

Q.  Now  were  there  any  benches  or  seats  in  this  (334a) 
Drive-in  Theater  where  people  could  sit  down?  A.  Yes, 
there  were  a  few  benches  down  in  the  front — wooden 
benches  staggered  around  over  the  front  end  of  the  grounds. 

Q.  Was  that  in  front  of  the  area  where  the  cars  were 
parked?  A.  Yes  sir. 

Q.  Cars  were  to  the  rear  of  that?  A.  That’s  right. 

Q.  Were  these  cars  parked  in  rows?  A.  Yes  sir. 

Q.  Now  were  these  rows  of  cars,  single  rows?  A.  Y]es, 
they  drove  up  in  pairs — drove  up  like  you  drive  up  there, 
and  of  course,  they  were  setting  down  there  and  picture 
was  up  there  on  an  incline  in  there,  then  on  the  (335a) 
ground  it  was  just  like  a  natural  beach;  it  is  what  it  was; 
just  the  slope  of  the  beach  is  what  they  had. 

Q.  Were  there  any  terraces  built  up  out  of  the  sand 
or  out  of  any  other  material?  A.  No,  sir,  it  was  just  like 
natural,  the  water  come  in  and  water  left — just  natural 
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Mother  earth  is  all — natural  sand — natural  beach,  no  ter¬ 
race. 

Q.  Was  there  any  change  of  any  kind  in  the  surface 
of  the  sand,  the  successive  times  that  you  went  into  this 
Drive-in  Theater!  A.  No,  sir,  there  was  not,  other  than 
being  raked  off;  paper  and  stuff  being  raked  off  with  a 
hand  rake. 

Q.  But  the  contour  of  the  beach  was  not  changed!  A. 
No,  sir. 

Q.  Which  way  did  the  contour  of  the  beach  incline, 
downward  from  the  back  toward  the  front!  (336a)  A.  Yes, 
sir,  downward  from  the  back  towards  the  water. 

Q.  Towards  the  water!  A.  Yes,  sir. 

Q.  Was  it  a  generally  continuous  incline!  A.  Yes,  sir. 

Q.  Just  the  natural  incline  of  the  beach!  A.  Natural 
incline  of  the  beach. 

Q.  Did  you  ever  see  anything  there  that  would  have 
indicated  to  you  that  the  sand  of  this  beach  where  the  cars 
were  parked — in  the  area  where  the  cars  were  parked — 
had  been  wetted  down  previous  to  the  show!  A.  Water 
being  put  on  it — I  couldn’t  see  that — they  had  np  facilities 
around  there  for  that  purpose. 

Q.  So  far  as  you  could  see  it  hadn’t  been  wetted!  A. 
That’s  correct. 

Q.  Are  you  familiar  with  a  Drive-in  Theater  in  Hous¬ 
ton,  Texas!  A.  Yes,  sir. 

Q.  About  when  did  you  become  familiar  with  it!  A. 
About  1940 — I  believe  they  opened  up  in  1940. 

Q.  And  had  you  driven  in  to  that  Houston  theater  to 
see  a  show!  A.  Yes,  sir. 

Q.  Did  that  theater  have  a  terraced  surface  on  which 
to  park  the  cars!  A.  Yes,  sir,  it  had. 

Q.  Did  it  have  successive  sets  of  terraces!  A.  Yes,  sir. 
(337a)  Q.  Did  the  Galveston  Theater  in  1934  have  any  ter¬ 
raced  car  parking  facilities  like  or  similar  to  the  one  in 
Houston!  A.  No,  sir. 

Q.  When  you  were  at  the  Galveston  Theater  was  the 
theater  well  attended  by  the  other  cars  and  occupants  of 
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the  cars  driving  into  the  car-parking  area?  A.  Yes,  sir, 
it  was. 

Q.  Do  yon  have  any  interest  in  the  outcome  of  the  pro¬ 
ceedings  in  which  you  are  testifying?  A.  None  whatsoever. 

•  •  •  •  •  ♦  •  •  I 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
Asa  H.  Emenhiser  on  February  28, 1944  (PX  18-a). 1 

(368a)  DQ.  62.  I  now  show  you  Petitioner’s  Exhibit  31  for 
identification,  and  ask  you  if  it  is  not  a  fact  that  this  rs  a 
copy  of  your  agreement  with  Louis  P.  Josserand?  A.  Sub¬ 
stantially  I  think  that  is  it. 

(369a)  (Petitioner’s  Exhibit  31  offered  in  evidence.) 

DQ.  63.  BY  MR.  KALISH:  Mr.  Emenhiser,  has  ^his 
agreement  of  July  19, 1941,  between  you  and  Mr.  Josserand, 
ever  been  cancelled  or  terminated?  A.  No,  sir. 

DQ.  64.  Where  is  the  original  of  this  agreement?  A. 
I  don’t  know  whether  Mr.  Josserand  has  it  or  whether  I 
have  it.  I  haven’t  been  able  to  find  it  so  far,  but  I  would 

say  that  that  is - 

DQ.  65.  A  true  copy?  A.  A  true  copy. 

(374a)  DQ.  114.  Did  you  in  the  summer  of  1941  assist  Mr. 
Josserand  in  locating  people  to  testify  on  behalf  of  Mr. 
Josserand  in  this  interference?  A.  I  think  so. 

DQ.  118.  It  is  a  fact,  is  it  not,  that  in  the  summei|  of 
(375a)  1941  you  had  made  plans  to  go  to  Houston,  Texas, 
to  testify  on  behalf  of  Mr.  Josserand?  A.  We  discussed  it. 

DQ.  119.  And  why  did  you  not  go  to  Houston,  Texas, 
to  testify  on  behalf  of  Mr.  Josserand,  in  the  summer  of 
1941?  A.  Well,  he  either  failed  to  want  me  or  I  couldn’t 
get  away. 

DQ.  120.  When  you  say  he  failed  to  want  you,  you 
mean  he  decided  not  to  call  you?  A.  To  call  me. 

(395a)  DQ.  198.  As  I  believe  you  stated  in  the  statement 
you  made  on  the  record,  you,  of  course,  are  tied  up  with 
Mr.  Josserand  in  connection  with  this  particular  matter,  are 
you  not?  A.  Yes,  I  am. 

DQ.  200.  However,  in  view  of  your  contractual  rela¬ 
tions  with  Mr.  Josserand,  it  would  be  to  your  interest  that 
he  would  win  out?  A.  Probably. 
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Excerpts  from  Louis  P.  Josserand’s  testimony  in  Public 
Use  Proceedings  on  March  27,  1944  (PX  18-a)  , 


(405a)  Q.  Now  in  your  preliminary  statement  executed  and 
sworn  to  by  you  on  March  25,  1940,  which  you  filed  in  In¬ 
terference  78008  in  respect  to  the  same  Interference  Count 
or  Claim,  you  stated  that  the  first  drawings  of  the  inven¬ 
tion  were  made  on  or  about  July  1, 1933?  A.  Yes. 

Q.  Now  which  drawings  did  you  refer  to  there? 
(406a)  Which  specific  drawings?  A.  The  first  drawings 
that  I  made. 

Q.  Were  they  the  drawings  from  which  the  drawings 
of  your  Patent  2102718  were  made?  A.  I  couldn’t  say. 

Q.  What?  A.  I  couldn’t  say. 

Q.  Have  you  been  able  to  find  those  drawings?  A.  No. 

Q.  Were  they  like  the  drawings  of  your  Patent?  A. 
I  had  many  different  kinds  of  drawings. 

Q.  Now  in  that  same  preliminary  statement  you  say 
that  the  date  of  the  first  written  description  was  on  or  about 
the  month  of  November,  1933.  What  description  was  that? 
A.  That  was  a  general  description  that  I  made. 

Q.  Well,  where  is  it?  A.  I  don’t  know. 

Q.  Did  you  hand  that  to  Mr.  Clark  when  you  asked 
him  to  prepare  the  application  which  resulted  in  your  Pat¬ 
ent  2102718?  A.  I  couldn’t  say. 

Q.  Well,  now,  had  you  had  those  in  your  possession  at 
all  when  you  made  the  preliminary  statement  on  March  25, 
1940?  A.  Yes. 

Q.  When  had  you  last  seen  them?  A.  I  couldn’t  say 
exactly. 

Q.  Well,  say  approximately.  (407a)  A.  Well,  some 
time  probably  within  a  month  before  that. 

Q.  Before  you  made  the  preliminary  statement?  A. 
What  was  the  question? 

(Question  read.) 

A.  To  which  are  you  referring? 
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Q.  I  am  speaking  of  the  preliminary  statement  of 
March  25, 1940.  A.  You  are  speaking  of  that,  but  as  tcf  the 
other  part  of  it,  to  which  are  you  referring? 

Q.  You  said  you  had  a  written  description  made  in 
November  of  1933.  That  is  the  statement  you  made  in  your 
preliminary  statement  of  March  25, 1940.  My  question  was, 
how  near  to  the  date  of  March  25,  1940,  did  you  have  {that 
description  in  your  hands?  A.  Only  a  short  timej  I 
wouldn’t  know  exactly  how  long. 

Q.  Within  a  month  of  that  date  you  said,  I  believe? 
A.  Probably. 

Q.  Is  that  right?  A.  Yes. 

Q.  And  where  did  you  have  that?  A.  In  my  office. 

Q.  Where  was  your  office  then?  A.  First  National 
Bank  Building. 

Q.  And  did  you  discuss  that  written  description  with 
Mr.  Clark?  A.  I  discussed  any  number  of  written  descrip¬ 
tions  with  him. 

Q.  Well,  did  you  discuss  that  written  description  with 
him?  A.  I  am  sure  I  did. 

Q.  And  did  you  show  it  to  him?  A.  I  presume  I  fclid. 
I  showed  him  so  many. 

Q.  What  other  written  descriptions  did  you  have?  A. 
Oh,  I  had  any  number. 

(408a)  Q.  Where  are  they?  A.  I  don’t  know. 

Q.  Were  they  all  lost?  A.  Yes. 

•  ••••*•♦ 
(412a)  Q.  What  is  the  first  actual  theater  referred  to  in 
subsection  (d)  of  your  preliminary  statement?  A.  The 
Houston  Theater. 

Q.  Which  Houston  theater?  When  was  it  built?  A. 
On  South  Main  Street. 

Q.  Built  when?  A.  In  1940,  as  well  as  I  remember  it. 

•  •  *  •  •  •  •  *  i 

(413a)  Q.  In  subsection  (d)  of  the  preliminary  statement 
you  say  that  the  invention  was  reduced  to  practice  on  or 
about  tiie  month  of  July,  1933,  by  the  filing  of  an  application 
for  a  patent  embodying  the  invention.  Now  what  applica¬ 
tion  do  you  refer  there?  Do  you  refer  to  the  application. 
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Serial  No.  702294,  filed  by  you  on  December  14, 1933,  which 
resulted  in  your  Patent  2102718?  A.  Yes. 

Q.  That  is  the  only  patent  application  to  which  you  re¬ 
fer  in  subsection  (d)  of  your  preliminary  statement,  is  that 
true?  A.  It  appears  to  be. 

Q.  Now  what  patent  application  did  you  refer  to  in 
subsection  (c)  of  your  same  preliminary  statement  in  the 
words  “And  the  filing  of  an  application  for  patent  there¬ 
on”;  which  patent  application  is  that?  A.  It  would  be  the 
same. 

Q.  What?  A.  The  same. 

Q.  Meaning  the  application  which  resulted  in  your  Pat¬ 
ent  2102718?  A.  Yes. 

•••••••• 

(434a)  Q.  Did  the  American  Institute  of  Chartered  Patent 
Agents  prepare  more  than  one  circular  or  publicity  sheet 
for  you  showing  drawings  of  drive-in  theaters?  A.  One  is 
all  I  recall. 

Q.  And  you  firmly  contend  that  that  was  prepared 
after  you  filed  your  application,  Serial  No.  310713  in  Inter¬ 
ference  ?  A.  That  is  as  I  remember  it. 

(436a)  Q.  (By  Mr.  Kalish)  All  right.  Mr.  Josserand,  I 
now  show  you  the  sheet  marked  Petitioner’s  Exhibit  57  and 
ask  you  if  that  is  the  sheet  prepared  for  you  by  the  Char¬ 
tered  Institute  of  American  Inventors  concerning  which  you 
testified? 

(Exhibiting  sheet  to  witness.) 

A.  Yes.  May  I  see  the  instructions? 

Q.  I  am  going  to  mark  that  in  just  a  minute. 

MR.  KALISH:  I  now  ask  the  reporter  to  mark 
for  identification  as  Petitioner’s  Exhibit  58  the  certifi¬ 
cate  of  the  Assistant  Register  of  Copyrights  attached 
to  Petitioner’s  Exhibit  57  for  identification. 

(437a)  MR.  KALISH:  Let  the  record  show  that  the  wit¬ 
ness  has  examined  it  and  returned  it.  And  because  the 
original  of  Petitioner’s  Exhibit  57  had  some  holes 
punched  into  it,  I  presume  for  filing  in  some  filing  sys- 
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tern,  which  holes  cut  out  some  of  the  typed  matter,  I 
have  prepared  a  photostat  of  this  with  the  mipsing 
letters  filled  in  and  ask  Mr.  Josserand  to  examine  this 
photostat  after  the  reporter  marks  it  as  Petitioner’s 
Exhibit  57- A. 

i 

(The  photostat  referred  to  was  then  marked  Peti¬ 
tioner’s  Exhibit  No.  57-A  for  identification.) 

Q.  (By  Mr.  Kalish)  I  will  ask  whether  that  photostat 
is  a  correct  representation,  with  the  missing  letters  filled 
in  where  the  holes  are  punched  through  the  typed  matter 
in  Petitioner’s  Exhibit  57.  Just  compare  those  lines  if  you 
will  see  if  that  is  a  correct  fill-in.  A.  It  appears  to  beJ 

MR.  KALISH :  I  also  ask  the  reporter  to  mark 
for  identification  as  Petitioner’s  Exhibit  59  a  certified 
copy  of  the  application  for  the  copyrighting  or  the 
sheet  which  is  Petitioner’s  Exhibit  57. 

MR.  KALISH :  I  ask  to  have  marked  as  peti¬ 
tioner’s  Exhibit  60  certificate  of  copyright  registration 
issued  to  Louis  P.  Josserand  on  October  2,  1939,  on  the 
same  drawing.  •  j 

(438a)  Q.  (By  Mr.  Kalish)  Now  did  you  ever  change  the 
drawing  shown  in  figure  3  of  the  circular,  Petitioner’s  Ex¬ 
hibit  57?  A.  Did  I  ever  do  what? 

Q.  Did  you  ever  change  the  drawing?  A.  That  is  a 
print.  How  could  I  change  it? 

Q.  Well,  couldn’t  you  draw  inked  lines  over  it?  AL  It 
could  be  done,  yes. 

Q.  Did  you  ever  do  it?  A.  I  have  drawn  them  all  kinds 
of  ways. 

Q.  Well,  just  answer  the  question.  A.  I  don’t  know. 
I  may  have  but  I  doubt  it. 

Q.  I  show  you  another  sheet  of  this  same  circular  or 
publicity  material  prepared  by  the  Chartered  Institute  of 
American  Inventors  which  I  ask  the  reporter  to  identify  as 
Petitioner’s  Exhibit  61. 

Q.  (continuing) — and  ask  whether  that  is  a  sheet  which 
you  so  modified  in  ink  over  the  printed  drawing  of  figure  3 
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of  that  sheet?  (Exhibit  handed  to  witness.)  A.  It  appears 
to  be,  yes. 

Q.  Is  the  handwritten  material  also  in  your  own  hand¬ 
writing?  A.  Yes. 

Q.  Do  you  recall  having  done  that?  A.  I  may  have 
done  it,  yes. 

Q.  And  did  you  send  such  changed  drawing  to  people 
whom  you  tried  to  interest  in  buying  franchises  from  you 
(439a)  on  your  drive-in  theaters?  A.  I  may  have.  I  don’t 
recall. 

Q.  I  now  show  you,  or  I  will  ask  the  reporter  first  to 
mark  as  Petitioner ’s  Exhibit  62  for  identification,  this  letter. 
I  now  show  you  a  letter  dated  May  3,  1940,  which  has 
been  marked  for  identification  as  Petitioner’s  Exhibit  62 
and  ask  you  whether  this  is  a  letter  you  wrote?  A.  I  did. 

••••••#• 

Q.  But  you  did  make  it  a  practice  to  send  drawings 
out  with  those  ramps  changed  in  ink?  (440a)  A.  I  have 
sent  some,  yes.  I  knew  I  had  marked  on  them,  but  I  wasn’t 
sure  whether  I  had  sent  them  out  or  not. 

(443a)  Q.  Why  didn’t  you  show  the  curved  drive  over  be¬ 
tween  the  front  and  rear  parking  ramps  of  the  same  pair 
in  your  (444a)  issued  patent  as  you  did  in  ink  superimposed 
upon  the  printed  drawing  of  Petitioner’s  Exhibit  61?  A. 
I  didn’t  make  the  drawing  and  I  had  the  drive  over  ramp 
in  my  patent  so  I  figured  it  was  covered. 

•  ••••••# 

Q.  But  you  never  told  Mr.  Clark  to  put  that  in  the 
drawing  as  you  now  have  it  in  ink  in  Petitioner’s  Exhibit 
61?  A.  I  don’t  recall. 

Q.  Of  course,  you  recognize  the  difference,  do  you  not, 
between  the  contour  as  shown  in  your  patent  between  the 
parking  ramp  15  and  16  and  the  contour  as  changed  in  ink 
in  Petitioner’s  Exhibit  61  A.  The  change  in  ink  is  on  the 
higher  foreshortened  parts  of  the  drawing  and  naturally 
threw  it  up  to  where  it  would  be  at  a  difficult  angle  and 
rather  than  make  a  new  drawing  and  attach  to  that  to  show 
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the  correct  construction,  I  just  made  a  mark  on  the  printed 
page. 

Q.  And  for  the  same  reason  you  wrote  in  ink  on  peti¬ 
tioner  ?s  Exhibit  61  ‘ *  Backing  may  be  eliminated  by  (445a) 
driving  over  parking  ramps,”  is  that  right T  A.  That  is 
right.  1 

Q.  And  that  referred  to  the  inked  change  on  the  draw¬ 
ing,  didn’t  it?  A.  I  should  have  added  in  addition  to  that 
‘‘In  case  there  is  no  car  in  front  of  the  car  parked  in  the 
rear  ramp.” 

Q.  All  right.  Well,  with  that  change  or  that  addition, 
if  you  please,  that  statement  inked  in  by  you  on  the  sheet 
of  Petitioner’s  Exhibit  61  had  reference  to  the  inked  change 
in  the  drawing  on  the  same  sheet?  A.  It  did  but  the  draw¬ 
ing  was  just  a  poor  print  that  should  have  been  burned  iup 
months  ago ;  in  fact,  I  thought  I  had  burned  them  all  Iup 
months  ago — months  before  that — but  in  the  rush  to  get  the 
man  some  information  that  was  all  I  could  find  at  the  time. 
So  just  an  experience  in  advertising  is  all  it  amounts  tof 
Q.  Do  you  make  it  a  practice  of  burning  up  drawings? 
A.  Yes. 

Q.  Do  you  also  burn  up  other  papers  like  letters  and 
correspondence?  A.  Well,  I  tear  them  up  or  destroy  them. 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
I.  P.  Haring  on  March  28,  1944  (PX  18-a).  j 

(468a)  Q.  Will  you  give  your  present  address,  age  and  oc¬ 
cupation?  A.  Box  240,  Sweeney,  Texas.  Safety  engineer 
for  J.  F.  Pritchard  Company. 

•  ••••••• 

(469a)  Q.  I  show  you  some  photostatic  copies  here,  one  of 
a  clipping  from  the  Galveston  Daily  News  of  Thursday, 
July  5,  1934,  in  which  I  call  your  attention  to  a  news  item 
which  reads  “Beach  theater.  The  formal  opening  of  the 
drive-in  short  reel  theater  just  off  Sixth  and  Boulevard  will 
be  held  at  8:00  o’clock  tonight,  according  to  A.  H.  Emen- 
hiser,  proprietor.  Programs,  featuring  news  reels,  com- 
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/ 

edies,  cartoons,  screen  novelties  and  short  subjects  of  major 
producing  companies  will  be  held  nightly  between  the  hours 
of  8:00  and  12:00  o  ’clock,  and  Saturdays  until  2:00  a.  m.” 
And  then  I  call  your  attention  to  another  clipping  from  the 
Galveston  Daily  News  of  Saturday,  July  7,  1934,  in  which, 
on  page  2,  first  column,  appears  an  advertisement  of  “Driv- 
N-Theater  (East  Beach)  cartoons,  comedies  and  screen 
novelties.  Prices :  Car  parking  with  all  occupants,  25  cents. 
Seats:  Adult,  10  cents;  children  5  cents.”  And  then  I  call 
your  attention  to  another  clipping  from  the  Galveston  Daily 
News  of  Thursday,  July  26,  1934,  and  particularly  a  news 
item  which  reads  “Shelters,  tables  and  playground  equip¬ 
ment  on  the  East  Beach  children’s  playground  at  the  foot 
of  Sixth  were  washed  away,  as  was  also  the  recently  opened 
outdoor  theater  on  the  beach  and  a  beach  cottage  known  as 
Ocean  View”.  Were  you  familiar  with  the  drive-in  theater 
mentioned  in  these  three  newspaper  articles?  A.  Yes,  sir. 

Q.  How  did  you  happen  to  have  been  familiar  with  it? 
A.  Well,  I  sold  Mr.  Emenhiser  two  projectors  with  sound 
equipment — part  of  the  sound  equipment.  I  built  (470a) 
the  sound  heads  myself  and  he  had  a  local  man  there  install 
the  amplifying  system.  In  addition  to  that  a  Mercury  Arc 
rectifier,  I  believe.  Outside  of  the  amplifier  system,  that 
was  complete  projection  equipment,  two  machines  and  the 
necessary  electrical  apparatus  to  go  with  it. 

#•♦••••• 

Q.  And  did  you  in  connection  with  the  sale  of  this 
equipment  go  to  Galveston  to  this  drive-in  theater?  A.  I 
installed  the  equipment  there  with  the  help  of  union  oper¬ 
ators.  They  did  the  work  and  I  supervised  the  job. 

Q.  And  did  you  have  occasion  to  see  the  drive-in  the¬ 
ater?  A.  The  opening  night,  yes.  I  wps  present  there  the 
opening  night 

«••»»••• 

Q.  Now  on  this  opening  night  when  you  were  there 
(471a)  were  there  any  ramps  built  in  the  drive-in  theater 

on  which  cars -  A.  There  were  no  ramps  built  of  any 

kind  on  the  beach. 
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Q.  What  was  the  contour  of  the  sand  or  surface  where 
the  cars  were  parked  for  viewing  the  picture  in  the  drive-in 
theater?  A.  Natural  beach  formation. 

Q.  Just  the  natural  beach  formation?  A.  Yes. 

Q.  Without  any  ramping  or  terracing  built?  A.  None 
whatever. 

Q.  Could  you  have  failed  to  see  any  ramps  or  terraces 
had  they  been  there?  A.  No,  sir. 

•  •  •  *  •  •  •  • 

Q.  Do  you  have  any  interest  in  the  matter  in  which  you 
have  given  this  testimony?  A.  None  whatever. 

Q.  You  have  no  interest  on  either  side?  A.  No,  sit. 

•  ••••••• 

i 

I 

(478a)  Q.  Are  you  acquainted  with  Mr.  Louis  Josserand? 
A.  No,  sir. 

I 

•  ••••••• 

(480a)  Q.  Now  what  was  the  contour  of  the  sand  surface 
immediately  back  of  the  projection  trailer  or  the  booth 
that  was  on  this  trailer?  Did  it  have  any  terraces  or  ramps 
built  up  or  was  it  just  flat?  A.  Just  flat  sandy  beach. 

•  ••••••• 

Q.  Well  now,  Mr.  Mabry  asked  you  some  questions 
here  about  what  your  interest  was  there  and  I  think  he 
suggested  to  you  that  your  job  was  to  make  that  equip¬ 
ment  work  and  you  were  concerned  about  the  projection 
equipment  and  the  screen.  Now  was  your  attention  so 
completely  focused  on  the  screen  and  equipment  that  you 
would  not  have  noticed  terraces  or  ramps  behind  the  (481a) 
projector  on  the  sand?  A.  No,  sir,  I  would  notice  anything 
down  there  for  the  simple  reason  you  have  to  know  your 
distance  from  your  projector  to  your  screen  to  fit  the  par¬ 
ticular  lens  and  naturally  you  would  walk  around  that  area 
there  for  several  hours,  all  around  it. 

Q.  Did  you  walk  around  the  place?  A.  Yes,  sir. 
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Excerpts  from  testimony  of  Taylor’s  puWic-use-witaaw 
E.  M.  Ryan  on  March  29,  1944  (PX  18-a). 

(544a)  Q.  Mr.  Ryan,  will  you  give  your  full  name,  age, 
residence,  and  occupation?  A.  Edward  Michael  Ryan.  My 
age  is  58.  Bom  in  Galveston  December  8,  1886.  Present 
occupation  secretary  of  the  Galveston  Water  Works  De¬ 
partment. 

Q.  Were  you  living  in  Galveston  during  1934?  A. Yes, 
sir. 

Q.  Were  you  familiar  with  a  drive-in  theater  on  the 
beach  at  Galveston  in  1934?  A.  I  was. 

•  •••••  +  • 
(545a)  Q.  Can  you  state,  in  that  area,  namely  where  the 
cars  were  parked,  whether  there  are  any  ramps  or  terraces 
built  out  of  sand  upon  which  the  cars  were  parked?  A. 
Which  would  place  an  automobile  up  on  an  incline? 

Q.  Yes.  A.  Not  to  my  knowledge.  I  didn’t  see  any. 

Q.  Would  you  have  seen  them  if  they  had  been  there? 
A.  I  presume  I  would. 

Q.  Do  you  know  anything  about  the  sand  or  do  you 
know  whether  the  sand  of  that  beach  is  such  that  you  could 
build  inclined  ramps  just  out  of  sand  without  any  abutment 
or  bulkheads  to  keep  the  sand  up?  A.  I  don’t  think  it 
could  be  done. 

Q.  Why  not?  A.  Well,  because  on  account  of  shifting 
tides  out  there  and  the  sand  is  so  thin  out  there  that  you 
would  have  to  have  an  abutment  or  something  else  to  sup¬ 
port  that  sand.  The  sand  just  wouldn’t  stay  there  by  itself. 

Q.  Now  did  you  examine  regular  records  of  the  (546a) 
Water  Department  reflecting  water  outlets  or  showing 
the  condition  or  presence  of  water  outlets  in  the  area  or 
the  vicinity  of  this  drive-in  theater  in  July  1934?  Did  you 
examine  those  records?  A.  I  did. 

Q.  And  what  was  the  situation  there  in  1934  as  shown 
by  the  records,  namely  what  water  lines  were  laid?  (547a) 
A.  The  records  reflect  that  the  size  line  in  existence  at  the 
time  was  a  two  inch  water  line. 

Q.  What  did  that  two  inch  water  line  serve  nearest  to 
this  drive-in  theater?  A.  It  served  Cabanas  and  then  the 
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drive-in  and  beyond  that  the  other  place  which  was  known 
at  different  times  under  different  names,  as  Lampas  and 
Delmar  and  another  name. 

Q.  When  you  say  it  served  the  drive-in,  what  do  the 
records  reflect?  A.  The  records  would  reflect  that  the 
drive-in  could  get  regular  water  off  of  that  line  if  it  had 
wanted  to  all  right,  but  there  was  no  record. 

Q.  Of  ever  having  received  water  from  the  line?  A. 
No.  The  only  thing  it  was  serving  then  was  Cabanas  and 
the  line  beyond  that,  at  least  the  place  beyond  that. 

Q.  So  so  far  as  the  records  show  the  drive-in  theater 
was  not  serviced  with  any  water?  A.  No. 

Q.  Although  there  was  a  two  inch  line  passing  by? 
A.  Not  as  reflected  by  our  records. 

Q.  Now  can  you  state  from  any  basis  of  comparison, 
or  on  the  basis  of  your  knowledge,  whether  a  two  inch  fine 
serving,  as  it  did,  the  Cabanas — was  the  same  two  inch  line 
serving  the  Cabanas  and  serving  Lampas?  What  was  that, 
a  restaurant?  A.  Well,  it  was  a  night  club. 

Q.  A  night  club?  A.  Night  club  and  restaurant  com¬ 
bined  you  see. 

Q.  Yes. 

Q.  Whether  that  two  inch  line  would  have  been  suffi¬ 
cient  to  supply  a  stream  of  water  adequate  for  wetting 
down  the  beach  area  covered  by  the  car  parking  area  of 
(548a)  this  drive-in  theater?  A.  The  pressure  would  not 
have  been  sufficient.  There  would  not  have  been  enough 
water  flow  there  to  harden  that  sand  sufficiently  I  don’t 
think  to  properly  care  for  the  parking  of  cars. 

Q.  Has  there  been  installed  in  the  vicinity  of  the  Site 
of  the  drive-in  theater,  some  time  since  1934  a  pipe  line  or 
water  line  just  for  the  purpose  of  wetting  down  some  $art 
of  the  beach?  A.  The  Stewart  Beach  has  a  six  inch  line. 

Q.  Installed  since  1934?  A.  Yes,  sir. 

Q.  And  was  that  six  inch  line  installed  for  wetting 
down?  A.  They  use  it  for  wetting  as  well  as  fire  promo¬ 
tion  line.  In  other  words,  they  could  draw  on  it  in  case  of 
fire. 
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Q.  But  that  is  the  line  which  they  use  for  wetting  down 
regularly?  A.  Yes,  sir. 

Q.  The  sand  beach  for  parking  purposes?  A.  Yes,  sir. 

Q.  Where  is  this  so-called  Stewart  Beach  in  reference 
to  the  place  where  the  drive-in  theater  was?  A.  The  Stew¬ 
art  Beach  is  just  slightly  beyond  Cabanas;  I  would  say, 
moving  east,  probably  between  Third  and  Fourth  on  beach. 

Q.  A  block  or  so  the  other  way?  A.  At  least  two 
blocks  east. 

Q.  Yes.  Was  there  any  pipe  or  water  line  of  that  size, 
that  is  of  the  general  size  of  the  six  inch  line  or  five  inch  or 
even  a  four  inch  line  passing  that  area  of  the  drive-in  the¬ 
ater  in  1934?  A.  No,  sir. 

Q.  Do  you  have  any  interest  in  the  outcome  of  the  con¬ 
troversy  in  which  you  are  giving  (549a)  your  testimony? 
A.  No,  sir,  none  whatsoever. 

Q.  And  you  don’t  know  either  of  the  parties?  A.  No, 
sir.  In  fact,  all  these  gentlemen  are  strangers  to  me.  It 
has  been  a  pleasure  to  know  them  all. 

•  •  •  •  •  •  •  -• 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
Harry  Rigdon  on  March  29,  1944  (PX  18-a). 

•  ••••••• 

(568a)  Q.  How  long  have  you  resided  in  Galveston?  A. 
Twenty-seven  years. 

Q.  What  is  your  principal  business  and  occupation? 
A.  Automobile  wrecker  service. 

•  ••••••• 

Q.  In  the  year  1934, 1  will  ask  you  if  you  ever  became 
acquainted  with  a  drive-in  motion  picture  show?  A.  I  have 
seen  it,  yes,  sir,  on  the  beach. 

Q.  Where  was  it  located?  A.  On  East  beach  at  the 
Broadway  ramp  on  the  sand. 

Q.  When  you  speak  of  the  Broadway  ramp,  what  ramp 
was  that  and  what  was  it  connected  with?  A.  It  was  con¬ 
nected  with  the  sea  wall  at  Sixth  Street.  (569a)  We  have 
two  ramps  at  the  intersection  of  Broadway  and  Sea  Wall 
Boulevard  and  it  would  be  the  second  ramp  east  of  Sixth 
Street 
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Q.  And  where  was  that  ramp,  please?  A.  From  the 
sea  wall  to  the  sand. 

Q.  And  what  was  it  nsed  for?  A.  For  automobiles 
to  go  backwards  and  forwards  off  of  the  beach. 

I 

•  ••••••• 

Q.  Do  you  know  who  maintained  those  ramps?  A.  I 
believe  it  is — I  am  not  positive  but  I  believe  the  city  and 
county  has  the  upkeep  of  those  ramps. 

•  •*•*••• 

(570a)  Q.  What  was  the  occasion  of  your  going  to  the  $ite 
of  the  Drive-In  Motion  Picture  Theater?  A.  I  got  one  car 
out  of  the  sand,  I  pulled  one  car  out  of  the  sand  with  my 
wrecker  and  I  also,  while  it  was  there,  got  one  on  the  out¬ 
side  of  the  little  fence  that  they  had  on  the  sand. 

•  ••#•••• 

Q.  Now  what  was  the  nature  of  the  sand  inside  the 
enclosure?  Was  it  flat  level  sand  or  had  the  sand  been 
built  up  in  humps  or  ramps  in  order  to  tilt  automobiles  to 
view  the  picture?  (571a)  A.  I  don’t  recall  any  ramps 
with  the  exception  of  the  natural  wind-blown  sand  dunes  on 
the  beach. 

•  ••••••• 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
R,  W.  Boney  on  March  30,  1944  (PX  18-&). 

(576a)  Q.  How  long  have  you  resided  in  Galveston?  A. 
Since  1922. 

•  *  •  •  •  •  •  • 

Q.  What  was  your  occupation  in  the  year  1934?  A.  I 
was  with  the  City  Building  Inspector  at  the  time. 

Q.  In  what  capacity?  A.  Inspector  of  buildings  and 
so  forth. 

Q.  Where  are  you  now  employed,  Mr.  Boney?  A.  I 
am  employed  by  the  federal  government. 

Q.  In  what  capacity?  (577a)  A.  As  inspector. 

Q.  Of  what?  A.  Of  500  housing  units  being  built  by 
R.  E.  McKee. 
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Q.  I  see.  Now  I  will  ask  you  if  during  the  time  you 
were  employed  as  City  Building  Inspector,  during  the  year 
1934,  you  became  familiar  with  the  Drive-in  Motion  Picture 
Theater  on  the  East  Beach  at  Galveston,  Texas?  A.  Yes, 
I  inspected  this  place. 

Q.  Was  the  inspection  of  the  Motion  Picture  Drive-in 
Theater  on  the  East  Beach  at  Galveston,  Texas,  made  pur¬ 
suant  to  your  duties  as  Building  Inspector  of  the  City  of 
Galveston?  A.  It  was. 

Q.  What  time  of  day  or  night,  that  is,  as  to  whether 
it  was  day  or  night,  was  it  that  you  made  the  inspection? 
A.  It  was  between  3:00  and  4:00  o’clock  in  the  afternoon. 

•  ••••••• 

(578a)  Q.  I  will  ask  you  of  what  the  Galveston  Motion 
(579a)  Picture  Drive-in  Theater  consisted  as  to  its  con¬ 
struction — not  the  details  of  it,  but  just  generally?  A.  Well 
all  they  had  when  I  went  down  there,  they  had  two  posts 
put  up,  looked  like  they  were  made  for  a  projector  screen, 
and  then  they  had  some  platforms  built  and  some  folding 
chairs  to  sit  on  these  platforms. 

•  ••••••• 

(580a)  Q.  I  see.  Now  in  this  enclosed  area  there  by  the 
screen  was  there  any  built  up  ramps  or  humps  of  any  kind? 
A.  If  there  were,  I  didn’t  see  them. 

Q.  Did  you  see  any  such  ramps  or  humps  in  that  area 
at  all?  (581a)  A.  No,  sir. 

Q.  And  within  the  roped-in  enclosure  that  you  say  you 
inspected  in  the  area  in  front  of  the  screen  did  you  see  any 
ramps  or  drive-over  structures  of  any  kind?  A.  No,  sir. 

Q.  Mr.  Boney,  did  you  see  any  ramps  or  terraces  with¬ 
in  seeing  distance  of  that  Drive-in  Theater  or  anywhere  in 
and  around  the  Drive-in  Theater,  built  out  of  sand?  A. 
No,  sir. 

(582a)  Q.  Would  you  have  seen  such  ramps  or  terraces 
had  they  been  there?  A.  Yes,  sir.  I  don’t  see  why  I 
shouldn’t  have,  it  was  broad  open  daylight. 

•  •  •  •  •  •  *  • 
(588a)  Q.  Well,  are  you  sufficiently  familiar  with  the  con¬ 
dition  of  the  sand  on  the  Galveston  beach  to  know  whether 
you  (589a)  can  build  unsupported  sand  ramps  and  have 
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cars  drive  up  and  over  them?  A.  Well,  I  would  say  you 
couldn’t  do  it  myself.  That  is  my  experience  with  this  loose 
sand  they  have  here. 

Q.  Do  you  have  any  interest  in  the  outcome  of  the  mat¬ 
ter  in  which  you  are  testifying?  A.  No,  sir. 

Q.  Do  you  know  either  of  the  parties?  A.  No,  sir. 

(595a)  Q.  Was  there  anything  in  or  around  the  Drive-ip 
Theater  which  you  inspected  which  had  ramps  or  contours 
like  that  shown  in  Petitioner’s  Exhibit  64  for  identification, 
built  on  the  sand  beach  (exhibiting  photostat  to  witness)  ? 
A.  No,  sir. 

#••••••• 

(597a)  Q.  When  you  said  that  your  testimony  was  in  rela¬ 
tion  to  a  part  of  the  beach  there  in  front  of  the  screen,  does 
that  mean  that  the  arrangement  such  as  shown  in  Peti¬ 
tioner’s  Exhibit  64  did  not  exist  in  front  of  the  screen  oir 
did  you  mean  that  it  didn’t  exist  anywhere  on  the  beach? 
A.  I  mean  it  didn’t  exist  anywhere  on  the  beach. 


Excerpts  from  testimony  of  Taylor’s  public-use-witness 
E.  L.  Dorsey  on  March  30,  1944  (PX  18-a). 

•  ••••••• 

(601a)  Q.  Have  you  lived  in  Galveston  for  a  long  time? 
A.  I  have  been  here  fifty  years. 

Q.  And  do  you  have  any  connection  with  the  City  gov¬ 
ernment?  A.  Yes,  I  am  Commissioner  of  Water  Work^ 
and  Sewage. 

Q.  For  the  City  of  Galveston?  A.  Yes,  sir. 

Q.  Is  that  Commission  composed  of  a  number  of  Comr 
missioners?  A.  Four  Commissioners  and  the  Mayor. 

Q.  And  that  constitutes  the  governing  body  of  the  City? 
(602a)  A.  Yes. 

Q.  I  show  you  copies  of  Josserand’s  Exhibits  4,  5  and 
6  (handing  photostats  to  witness).  A.  Yes,  sir. 

Q.  And  ask  you  if  you  are  familiar  with  the  drive-iu 
theater  referred  to  in  these  three  exhibits?  A.  Well,  I  rej 
member  the  time  it  was  on  the  beach  out  there,  on  East 
Beach,  yes,  sir. 
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Q.  Yes.  And  did  you  ever  go  there?  A.  Yes,  I  at¬ 
tended  it  once. 

Q.  At  one  of  the  public  performances?  A.  Yes. 

Q.  And  you  paid  admissions?  A.  Yes,  sir. 

Q.  You  drove  your  car  down  into  the  Drive-in  Theater? 
A.  Yes. 

Q.  And  did  you  view  the  picture?  A.  I  partially 
viewed  it.  I  remember  distinctly  that  the  mosquitoes  were 
pretty  bad  and  we  didn’t  stay  very  long. 

Q.  But  you  did  sit  through  a  part  of  the  regular  per¬ 
formance?  A.  Yes,  probably  a  half  an  hour. 

Q.  And  did  you  view  the  picture  through  the  windshield 
of  your  automobile?  A.  I  think — yes,  we  sat  in  the  car. 
We  didn’t  get  out. 

Q.  And  what  was  the  contour?  A.  It  was  just  the 
natural  contour  of  the  ground.  I  drove  in  there  and  sat 
there. 

(603a)  Q.  I  will  show  you  a  sheet  of  paper  marked  for 
identification  as  Petitioner’s  Exhibit  64.  Were  there  any 
car  elevating  or  car  parking  ramps  like  that  shown  in  Peti¬ 
tioner’s  Exhibit  64  in  the  Drive-In  Theater  (handing  ex¬ 
hibit  to  witness)?  A.  No,  I  don’t  remember  ever  seeing 
any  ramps  out  there  then  or  any  other  time.  Built  of  what? 

Q.  Well,  ostensibly,  or  the  theory  is  that,  they  were 
built  out  of  sand,  just  out  of  sand?  A.  That  is  ridiculous. 

Q.  Why  did  you  say  that?  A.  Because  you  cannot 
build  ramps  out  of  sand  and  drive  things  over  them,  espe¬ 
cially  that  type  of  sand.  It  shifts  and  it  dries  out  and  it  is 
so  fine  that  if  you  stay  there  on  it  in  an  hour’s  time  it  would 
probably  dry  out  and  when  you  got  ready  to  move  you 
would  have  to  get  a  truck  to  pull  you  out 

Q.  That  is  to  say  if  you  piled  it  up  into  mounds?  A. 
Yes,  you  could  pile  it  up  and  probably  could  walk  through 
it  That  is  about  alL  But  you  couldn’t  drive  a  heavy  car 
through  it  I  have  been  stuck  too  much  on  that  beach. 
(604a)  Q.  I  beg  your  pardon?  A.  I  have  been  stuck  too 
much  on  that  sand.  I  fish  a  good  deal  and  drive  on  the 
beach  continuously  and  you  have  to  pick  your  roads.  The 
only  way  you  can  drive  through  that  sand  is  by  continuously 
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driving  through,  and,  the  soft  sand,  by  driving  over  it,  !is 
thrown  away  by  the  tires  and  you  hit  the  hard  substance 
of  the  ground  which  is  sometimes  a  foot  to  a  foot  and  a  half 
below  the  soft  sand,  that  is,  the  damp  surface. 

Q.  So  that  in  just  driving  normally  over  the  beach  you 
have  to  go  carefully?  A.  Well,  you  have  to  designate  what 
part  of  the  beach  you  drive  over.  If  you  drive  over  the 
beach  which  is  covered  as  a  rule,  you  might  say,  by  the  tide 
rises,  the  tide  that  goes  and  comes,  you  can  drive  over  that 
for  a  period  of  time  but  there  is  some  of  the  beach  that  you 
never  can  drive  over.  I  don’t  know  how  far  back  you 
mean.  When  you  say  “the  beach”,  do  you  mean  within 
fifty  feet  of  the  water  or  twenty-five  feet? 

Q.  Well,  I  will  ask  you,  in  other  words,  is  some  of  ft 
negotiable  and  other  parts  not?  A.  That  is  it.  Some  parts 
of  it  is  a  hard  surface  and  the  other  part  of  it  is  very  soft 

Q.  When  you  say  “hard”,  that  is  because  the  wat^r 
has  just  recently  wet  it?  A.  The  water  Has  come  over  it 
and  packed  it.  In  other  words,  the  water  is  underneath 
and  has  packed  it,  you  might  say.  The  tide  has. 

Q.  Yes,  but  that  is  only  near  the  water’s  edge?  A. 
That  is  right,  in  twenty-five  or  fifty  feet  of  the  water. 

Q.  And  when  people  drive  that  is  where  they  prefer 
to  drive?  A.  They  have  to  drive  there. 

Q.  Was  the  car  parking  area  of  this  Drive-In  Theater 
visible  in  the  day  light  as  you  drove  by  on  the  sea  wall? 
(605a)  A.  Oh,  yes. 

Q.  Had  you  ever  driven  by  and  seen  it?  A.  Yes. 

Q.  And  on  these  occasions  when  you  drove  by  and 
looked  down  on  the  Drive-In  Theater  were  there  any  ramps 
there?  A.  If  there  were  I  couldn’t  find  them.  I  didn’t  see 
them.  I  never  did  notice  any  ramps  there. 

Q.  And  would  such  ramps  be  sufficiently  unusual  for 
you  to  have  noticed  them  had  they  been  there?  A.  Yes, 
if  they  had  been  there  we  would  have  seen  them  and  would 
try  to  avoid  them.  If  you  want  me  to  answer  that,  yes,  t 
would  naturally  try  to  avoid  any  soft  sand.  If  you  are 
driving  along  and  enter  a  place,  after  you  have  lived  here 
long  enough,  you  try  to  avoid  those  places  because  being 
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pulled  out  by  a  truck  that  makes  a  living  out  of  that,  it  is  a 
pretty  expensive  proposition. 

Q.  Is  it  unusual  or  not  unusual  for  cars  to  have  to  be 
towed  right  off  of  that  beach?  A.  No,  that  happens  all 
the  time.  People  that  are  not  familiar  with  the  conditions 
get  stuck  driving  up  there  in  the  night  time  and  daytime 
both,  if  they  are  not  familiar  with  it.  A  person  living  here, 
as  a  rule,  if  they  take  any  interest  in  people  that  come  to 
Galveston,  I  mean  tourists,  we  try  to  advise  them,  if  we 
see  them  over  there  in  the  sand  we  tell  them  not  to  drive 
very  far  because  it  will  be  a  costly  procedure. 

Q.  Do  you  have  any  interest  in  the  outcome  of  the  con¬ 
troversy  in  which  you  are  testifying?  A.  I  don’t  know 
what  it  is  all  about. 

Q.  Do  you  know  any  of  the  parties?  A.  No.  I  have 
seen  Mr.  McGregor  before  but  I  don’t  know  the  rest  of  you 
gentlemen. 

Q.  You  don’t  know  either  of  the  parties  at  all?  A.  You 
mean  the  attorneys? 

(606a)  Q.  No,  I  mean  the  litigants?  A.  No,  I  don’t  know 
anything  about  it. 

Q.  That  is  all.  A.  In  fact,  I  don’t  know  who  they  are. 


Excerpts  from  testimony  of  Taylor’s  public-use-witness 
T.  W.  Burke  on  March  30, 1944  (PX  18-a  and  PX  18-b). 

•  ••••••• 

(616a)  Q.  How  long  have  you  lived  in  Galveston?  A. 
Going  on  sixty-two  years. 

Q.  Yes.  And  what  is  your  occupation,  Mr.  Burke? 
A.  Bight  now  I  am  assistant  cashier  in  the  Water  Works, 
Galveston. 

Q.  I  show  you  Josserand  Exhibits  4,  5  and  6,  or  rather 
photostatic  copies  of  them,  and  I  call  your  attention  par¬ 
ticularly  to  the  reference  therein  to  a  drive-in  theater 


Taylor’s  witness  Burke  on  3-30-44 


241 


(exhibiting  photostat  to  -witness) ;  I  show  yon  another  one 
and  call  yonr  attention  to  the  reference  to  a  drive-in  theater 
(exhibiting  second  photostat  to  witness).  A.  Yes,  sir. 

Q.  And  a  third  reference  to  a  drive-in  theater  (exhibit¬ 
ing  third  photostat  to  witness).  Were  yon  familiar  wi^h 
that  drive-in  theater?  A.  Well,  I  went  to  it  one  time,  my 
son  and  myself. 

Q.  For  what  pnrpose  did  yon  go  there?  A.  To  see  the 
show;  jnst  to  see  what  it  was  all  abont. 

Q.  And  did  you  pay  admission?  A.  Yes,  sir. 

Q.  Now  did  yon  drive  yonr  car  into  the  Drive-in  The¬ 
ater?  A.  No,  sir,  I  left  the  car  on  the  sea  wall 


(617a)  Q.  I  see.  And  then  yon  walked  into  the  Drive-In 
Theater?  A.  Yes,  sir. 

Q.  And  as  you  walked  in  did  yon  pass  by  cars  which 
had  been  parked  there  in  the  Drive-in  Theater?  A.  Yes,  a 
few.  I  got  there  a  little  bit  early  but  there  were  a  few  cars 
parked  there. 

Q.  And  did  yon  have  a  chance  to  observe  the  car  park¬ 
ing  area?  A.  Yes,  sir. 

Q.  That  is  to  say,  that  part  of  the  Drive-in  Theater 
where  the  cars  were  parked  to  see  the  picture?  A.  I  did, 
yes,  sir. 

Q.  And  do  yon  know  what  the  contour  or  the  character 
of  the  surface  was  on  which  these  cars  were  parked?  A. 
Well,  it  was  nothing  but  a  flat  level  beach. 

Q.  Was  there  anything  there  for  elevating  the  front 
ends  of  the  automobiles?  A.  No,  sir.  If  there  was  I  misse^ 
it,  and  I  used  to  drive  by  there  while  they  were  building  to 
see  what  was  going  on,  just  for  curiosity,  to  see  what  they 
were  building  out  there.  Anybody  building  behind  the  seb 
wall  is  taking  an  awful  chance. 

Q.  Well,  was  it  your  practice  to  drive  by  on  the  sea 
wall  this  particular  spot  where  this  Drive-in  Theater  was? 
A.  Every  afternoon,  yes,  sir,  weather  permitting. 

Q.  And  was  it  during  a  part  of  the  time  when  there 
(618a)  was  still  daylight?  A.  Yes,  we  used  to  generally 
go  out  around  6 :30  at  night  and  that  is  plenty  of  daylight 
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until  around  about  8:00  o’clock  of  course,  it  begins  to  get 
dusk  in  the  summer  time. 

Q.  And  as  you  drove  by  on  the  sea  wall  is  it  possible 
from  the  automobiles  to  see  what  the  drive-in  theater  was? 
A.  Yes,  sir. 

Q.  Was  it  fully  exposed  to  your  view?  A.  Yes,  sir. 

Q.  And  were  there  ever  any  ramps  or  terraces  built  in 
this  drive-in  theater?  A.  I  never  saw  any  and  I  was  in  the 
habit  of  going  down  there  every  night ;  passed  there  every* 
night  and  weather  permitting  I  would  come  back  by  the 
beach  way  and  I  couldn’t  miss  it. 

Q.  I  show  you  particularly  a  sheet  marked  Petitioner’s 
Exhibit  64  for  identification  and  ask  you  particularly  now 
whether  there  was  anything  in  this  Drive-in  Theater  there 
during  its  construction  or  while  (619a)  the  theater  was  run¬ 
ning,  as  it  were,  like  the  things  marked  here  “Parking 
Ramp”  and  “Driveway”  in  this  sheet  of  Petitioner’s  Ex¬ 
hibit  64.  A.  Before  I  answer  that  may  I  say  something? 

Q.  Anything  you  want  to.  A.  When  I  started  here  I 
made  the  statement  that  all  I  ever  saw  out  there,  and  I  still 
say,  was  flat  level  beach. 

Q.  Yes.  A.  I  saw  no  ramps  or  anything.  Nobody  is 
misleading  me. 

Q.  Well  then  as  I  understand  you,  you  saw  nothing 
like  that?  A.  Nothing  like  that,  no,  sir. 

Q.  As  shown  in  Petitioner’s  Exhibit  64?  A.  Not  a 
thing,  no,  sir;  nothing  but  white  sand. 

Q.  Are  you  familiar  with  the  character  of  the  sand  on 
the  East  Beach?  A.  Very  well,  yes,  sir. 

Q.  Have  you  been  on  it  many  times?  (620a)  A.  Yes, 
sir,  I  got  stuck  in  an  automobile  many  a  time. 

Q.  And  do  you  know  from  your  knowledge  of  this  sand 
and  the  condition  of  the  beach  from  your  actual  experience 
in  other  words,  whether  it  is  possible  to  build  ramps  just 
out  of  sand  for  cars  to  drive  up  on  them  and  be  held  up  and 
then  drive  over  the  high  front  end  of  the  ramps  without  any 
supporting  structure  like  wooden  bulkheads  or  any  other 
thing?  A.  Well,  I  would  say  that  to  build  a  ramp  made  out 
of  sand  out  on  the  East  Beach  and  to  use  it,  you  would  have 
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to  build  a  ramp  now  and  use  it  now  because  with  the  weather 
conditions  out  there  that  sand  drifts  like  snow;  if  yoh  get 
a  tide  you  have  got  nothing ;  and  at  night  you  have  various 
tides,  and  during  the  summer  you  have  these  little  tidal 
waters.  I  have  seen  as  many  as  fifty  cars  down  there  that 
were  swamped,  that  couldn’t  get  off,  a  tidal  wave  hit  them. 
Well,  they  would  wipe  all  the  sand  away,  in  fact  wipe  all 
the  little  shack  concessions  out;  those  little  concessions  that 
they  had. 

♦  •  •  •  •  •  •  .1 
(627a)  Q.  And  the  longer  the  dry  spell  the  more  dangerous 
the  sand  becomes?  A.  That  is  right. 

Q.  In  other  words,  a  few  hours  after  the  tide  has  teen 
over  it  you  can  still  drive  your  automobile  over  it?  A.  Yes, 
sir. 

Q.  In  perfect  safety?  A.  That  is  right,  that  is,  pro¬ 
vided  the  tide  isn’t  too  high.  If  you  get  one  of  those  high 
tides  you  can’t  drive  the  beach  for  some  time  because  it 
cuts  a  lot  of  gullies  so  that  the  beach  is  not  driveable. 

Q.  It  cuts  gullies  and  high  places  in  it?  A.  Yes,  it  is 
dangerous  to  drive  because  if  you  hit  one  of  them  you  are 
liable  not  to  come  out  of  it. 

Q.  Break  a  spring?  A.  Or  axle. 

Q.  Or  throw  you  to  the  top  of  the  car?  A.  Yes,  |hat 
is  right. 

Q.  Now  getting  back  above  the  ordinary  tide  line  dur¬ 
ing  the  summer,  you  get  then  into  even  a  rougher  part  of 
the  beach,  don’t  you?  I  mean  by  that,  that  the  sand  is  in 
piles  and  loose.  A.  Oh,  yes,  yes. 

Q.  Bolls  itself  down?  A.  Oh,  yes,  you  can’t  drive  any¬ 
where — where  the  tide  doesn’t  come  in  you  couldn’t  hardly 
drive  in  it  because  the  sand  is  so  dry  and  deep  it  is  danger¬ 
ous  to  drive  your  car  in  there.  You  will  get  stalled  within 
ten  feet  where  you  started. 

Q.  In  addition  to  that  it  is  also  irregular  in  that  there 
(628a)  are  holes  in  the  piles  of  it  around  in  different  places? 
A.  That  is  right. 

Q.  Now  do  you  mean  to  testify  here  that  out  at  the 
theater  they  have  taken  a  grader  and  graded  that  sand  down 
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smooth?  A.  No,  sir,  I  didn’t  mean  that.  I  just  said  a  level 
beach  because  we  call  it  level;  with  all  those  rough  holes 
in  it  we  call  it  a  level  beach  whenever  it  is  pretty  well  flat¬ 
tened  out.  The  County  has  graders  working  in  there  all 
the  time  but  I  didn’t  pay  that  much  attention  to  what  they 
were  grading  as  they  have  a  playground  down  there  that 
they  keep  graded  for  the  children  all  the  time. 


Excerpts  from  testimony  of  Taylor’s  public-use-witness 
G.  K.  Marshall  on  March  30, 1944  (PX  18-b). 

(634a)  Q.  Will  you  please  state  your  age,  residence  and 
occupation?  A.  51  years  old.  And  what  else?  Automobile 
dealer.  And  what  else  did  you  want? 

Q.  Residence.  A.  620*4  Boulevard. 

Q.  Mr.  Marshall,  have  you  lived  in  Galveston  long? 
A.  Yes,  I  have  lived  here  thirty  years. 

Q.  And  are  you  one  of  the  authorized  automobile  agents 
for  one  of  these  authorized  automobile  agencies  in  this 
town?  A.  Yes,  I  have  had  that  for  thirty  years  too. 

Q.  And  have  you  held  any  other  civic  position  in  this 
City?  A.  Yes,  a  lot  of  them. 

Q.  Will  you  name  a  few  of  them?  A.  Well,  I  have  been 
President  of  the  Automobile  Dealers  Association,  President 
of  the  Galveston  Automobile  Club,  President  of  the  Rotary 
Club,  President  of  the  Chamber  of  Commerce,  President  of 
the  Texas  Automobile  Dealers  Association,  District  Gov¬ 
ernor  for  Rotary  International. 

(635a)  Q.  I  show  you  Josserand  Exhibits  4,  5  and  6  and 
call  your  attention  to  a  reference  in  these  to  a  drive-in  the¬ 
ater  and  I  will  just  ask  you  to  read  the  little  part  that  has 
reference  to  the  drive-in  theater  (handing  exhibits  to  wit¬ 
ness).  Now  were  you  ever  familiar  with  that  Drive-in 
Theater?  A.  Yes. 

Q.  How  did  you  happen  to  be  familiar  with  it?  How 
were  you  familiar  with  it  and  why  were  you  familiar  with 
it?  A.  Well,  I  lived  in  the  house  that  was  nearest  to  that 
section  of  the  beach  that  was  used  for  that  purpose. 
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Q.  Is  that  the  same  as  your  present  address?  A.  Yes, 
I  have  lived  there  for  fourteen  years. 

Q.  And  was  this  Drive-in  Theater  visible  from  the  win¬ 
dow  of  your  home?  A.  Oh,  yes. 

Q.  Could  you  see  the  whole  Drive-in  Theater  from  your 
front  window?  A.  Yes,  sir. 

Q.  And  did  you  also  from  time  to  time  walk  out  on 
the  sea  wall  and  look  at  the  Drive-in  Theater?  A.  Yes, 

r 

sir. 

Q.  Both  in  the  day  time  and  in  the  evenings?  A.  Yes, 
sir. 

Q.  And  did  you  observe  what  the  contour  of  the  car 
parking  area  was  in  that  Drive-in  Theater?  A.  Yes,  sir. 

Q.  Did  you  also  observe  the  construction  or  building 
(636a)  of  the  Drive-in  Theater  in  so  far  as  it  was  Con¬ 
structed  or  built?  A.  Yes,  sir. 

Q.  And  watched  the  progress?  A.  Yes,  sir. 

Q.  Would  you  say  that  was  a  daily  observation?  A. 
Yes,  sir. 

Q.  I  will  ask  you  to  state  what  the  contour  of  the  car 
parking  surface  of  this  Drive-in  Theater  was  when  the 
Drive-in  Theater  was  opened  to  the  public,  that  is,  when 
they  were  having  shows  at  night.  A.  Well,  I  think  it  Was 
comparable  to  all  of  the  rest  of  the  beach  area  of  the  whole 
extent  of  the  East  Beach  out  to  the  jetties. 

Q.  Well,  how  would  you  describe  the  contour  of  the 
surface?  A.  Level. 

Q.  You  mean  just  ordinary  beach  surface?  A.  Cor¬ 
rect. 

Q.  And  were  there  any  terraces  or  ramps  or  elevations 
built  up  in  this  car  parking  surface?  (637a)  A.  No,  sir. 

Q.  I  show  you  a  sheet  marked  Petitioner’s  Exhibit;  64 
and  call  your  attention  to  a  car-supporting  contour  line,  quc- 
cessive  portions  of  which  are  marked  “Parking  Ramp”  and 
another  “Parking  Lamp”  and  “Driveway”  and  so  on  And 
ask  you  whether  in  this  Drive-in  Theater  on  the  beach  in 
front  of  your  home  there  was  ever  a  car  parking  surface,or 
surfaces  or  structure  like  that  shown  in  Petitioner’s  Ex¬ 
hibit  64?  A.  I  am  quite  sure  there  wasn’t. 
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Q.  Could  you  have  failed  to  see  it  had  it  been  there? 
A.  No. 

Q.  Pardon  me?  A.  No,  I  wouldn’t  have  failed  to  see 
it 

Q.  And  does  that  go  for  the  entire  period  that  that 
Drive-in  Theater  was  there  under  construction?  A.  Yes. 

Q.  Or  in  actual  public  use?  A.  Yes. 

Q.  Right?  (638a)  A.  Yes. 

Q.  And  do  you  know  the  Galveston  beach?  A.  Yes,  I 
am  very  familiar  with  it 

Q.  Are  you  familiar  with  the  condition  of  the  sand? 
A.  Yes,  sir. 

Q.  Have  you  driven -  A.  I  have  been  stuck  in  it 

many  times. 

Q.  You  have  driven  your  car  on  the  sand?  A.  Yes. 

#••••••• 

(639a)  Q.  Do  you  have  any  interest  in  the  matter  or  con¬ 
troversy  in  which  you  are  testifying?  A.  Well,  I  have  no 
interest  in  it  I  don’t  know  very  much  about  it  but  in  any 
event  I  don’t  have  any  interest  in  it. 

Q.  You  say  you  don’t  know  very  much  about  it,  you 
mean  the  controversy?  A.  No,  sir. 

Q.  You  don’t  know  what  the  controversy  is  about?  A. 
No,  sir. 

Q.  Do  you  know  any  of  the  parties  involved  in  this 
controversy?  A.  No,  sir,  none  whatever  with  the  exception 
of  you  and  Mr.  McGregor. 

Q.  Well  of  course  we  are  not  the  parties.  A.  That  is 
right. 

Q.  We  are  only  the  lawyers.  And  have  you  been  paid 
or  promised  any  pay  for  testifying?  (640a)  A.  No,  I 
haven’t  been  paid  or  offered  to  be  paid  for  this  testimony. 

•  ••••••• 

(645a)  Q.  Do  you  recall  seeing  them  working  out  there  with 
teams  to  do  dirt  work  of  any  kind?  A.  It  seems  to  me  that 
they  attempted  to  level  the  area  off  because  it  was  similar 
to  the  balance  of  the  beach,  uneven,  and  with  shifting  sands 
on  it  and  some  places  harder  than  others  and  the  sand 
looser  in  some  places  than  others,  and  it  seems  to  me  that 
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they  leveled  it  off  and  in  some  cases  scraped  the  loose  sand 
so  that  there  would  be  a  hard  surface  for  the  cars  to  move 
on  or  park  on  because  ordinarily  you  cannot  operate  all 
over  the  beach  with  a  car  because  of  this  loose  sand.  The 
area  right  next  to  the  water ’s  edge  is  about  the  only  area 
that  you  can  use  every  day  without  getting  stuck  in  it  and 
the  amount  of  rain  that  we  have  had  has  a  great  bearing  on 
it  too.  Sometimes  the  whole  beach  area  up  to  the  grass 
will  be  hard  enough  to  drive  on  after  we  have  had  a  high 
tide  or  a  hard  rain.  On  the  other  hand  if  we  haven’t  had 
any  high  tides  for  a  long  while  or  haven’t  had  any  rains  for 
a  long  while  the  beach  sand  becomes  dry  and  powdery 
and  it  is  very  easy  to  get  stuck  in  it. 

(646a)  Q.  You  do  have  some  recollection  then  of  seeing 
them  doing  some  team  work  there?  A.  Yes,  I  think  they 
leveled  the  area  off  and  I  think  they  took — to  the  best  of 
my  recollection  they  took  care  of  some  of  the  loose  sand 
that  was  in  the  area  that  they  used  for  a  parking  space. 


(650a)  Q.  Well  now  could  you  make  any  appreciable  hard¬ 
ening  or  say  *  *  wetting” — could  you  wet  down  to  any  appre¬ 
ciable  extent  the  car  parking  area  of  this  Drive-in  Theater 
with  an  ordinary  garden  hose?  A.  I  doubt  whether  that 
would  be  practical  or  feasible. 

Q.  You  mean  it  would  take  much  more  water  than  that? 
A.  That  is  right. 


Excerpts  from  testimony  of  Taylor’s  public-use-witness  J.  P. 
Kaiser  on  March  30, 1944  (PX  18-b). 


(653a)  Q.  And  what  is  your  occupation?  A.  Vice  detec¬ 
tive. 

Q.  On  the  police  force?  A.  Yes,  sir. 

Q.  Of  what  city?  A.  City  of  Galveston. 

Q.  How  long  have  you  lived  in  Galveston?  A.  All  my 

life. 

Q.  And  how  long  have  you  been  on  the  police  force? 
A.  Two  and  a  half  years. 
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Q.  And  were  yon  in  Galveston  in  1934?  A-  Yes,  sir. 

Q.  Do  yon  recall  the  Drive-in  Theater  on  the  beach  in 
Galveston  in  1934?  A.  Yes,  sir. 

Q.  What  contact  did  yon  have  or  what  was  yonr  ex¬ 
perience  with  that  Drive-in  Theater  which  makes  yon  fa¬ 
miliar  with  it?  A.  It  was  down  there  on  the  beach  at  night; 
yon  wonld  drive  in  there  and  they  had  a  big  screen  np  there 
and  one  little  box  office  there  and  had  some  seats  ont  there, 
that  I  seen.  I  never  did  get  ont  of  the  car,  however  I  drove 
in  the  place. 

Q.  Did  yon  attend  the  public  performances  in  that 
Drive-in  Theater?  A.  Yes,  sir,  I  have. 

Q.  How  many?  A.  About  a  couple. 

Q.  And  did  yon  pay  admissions?  A.  Yes,  sir. 

Q.  And  yon  drove  there  in  yonr  car?  A.  Yes,  sir,  in 
my  own  car. 

(654a)  Q.  Do  yon  recall  what  the  character  or  contour  of 
the  beach  was  where  the  cars  were  parked  in  the  Drive-in 
Theater?  A.  A  flat  surface.  As  far  as  I  know  it  was  all 
flat  surface,  beach. 

Q.  Was  it  any  different  from  the  ordinary  car  parking 
lot?  A.  No,  sir. 

Q.  Did  this  car  parking  area  of  the  Drive-in  Theater 
contain  any  ramps  or  terraces  on  which  cars  could  be  ele¬ 
vated?  (655a)  A.  No,  sir. 

Q.  Was  that  true  each  time  yon  were  there?  A.  Yes, 
sir. 

Q.  By  the  way,  did  yon  also  see  this  Drive-in  Theater 
on  any  other  occasion,  that  is  to  say,  on  some  occasion  when 
yon  were  not  there  to  see  a  show?  A.  Yes,  sir,  during  the 
daytime,  ont  there  riding  around  during  the  day,  I  wonld 
see  it. 

Q.  And  how  many  times  would  yon  say  yon  saw  this 
Drive-in  Theater?  A.  Well,  I  seen  it  all  the  time  that  it 
was  ont  there. 

Q.  Yon  mean  every  day?  A.  Yes,  sir,  riding  the 
Boulevard  and  riding  around  there  I  seen  it  ont  there. 
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Q.  And  was  it  visible  from  the  Boulevard?  A.  Yes, 
sir. 

Q.  Could  you  tell  what  was  there?  A.  Yes,  sir. 

Q.  Now  throughout  the  period  that  this  Drive-in  The¬ 
ater  was  there,  that  is,  I  mean  during  the  period  when  they 
were  showing  pictures,  from  the  time  they  opened  up  until 
the  time  it  was  blowed  away  by  the  storm,  was  the  car  park¬ 
ing  surface  any  different  or  was  it  always  the  same?  j  A. 
Just  the  same  all  the  time. 

Q.  No  different  from  one  day  to  the  next?  A.  No,  sir. 

Q.  I  show  you  a  sheet  marked  for  identification  as 
Petitioner’s  Exhibit  64  and  ask  you  whether  in  this  drive-in 
Theater  there  was  ever,  on  any  day  that  you  saw  or  when 
you  were  in  it  as  a  paying  patron,  any  grading  or  contour¬ 
ing  for  supporting  the  cars  like  or  similar  to  that  (656a) 
shown  on  this  drawing  (exhibiting  drawing  to  witness). 
A.  No,  sir. 

Q.  Have  you  any  interest  in  the  outcome  of  the  con¬ 
troversy  in  which  you  are  testifying?  A.  No,  sir. 

Q.  Do  you  know  any  of  the  parties  involved?  A.  fro, 
sir,  I  do  not. 

Q.  Have  you  been  paid  or  promised  to  be  paid  for  tes¬ 
tifying?  A.  No,  sir. 

•  ••••••• 

Excerpts  from  Louis  P.  Josserand’s  testimony  in  Public  Use 
Proceedings  on  March  30,  1944  (PX  18-b). 

(684a)  Q.  Well  now  don’t  give  me  more  than  I  asked  ior. 
I  have  asked  you  very  little  and  you  now  choose  to  tell  me 
a  whole  lot.  Why  don’t  you  just  give  me  the  little  bit  I 
asked  for,  namely  whether  this  1941  agreement  which  you 
say  you  made  with  Mr.  A.  H.  Emenhiser  in  the  autumn  of 
1941,  whether  that  did  relate  to  the  drive-over  feature  of 
the  drive-in  theaters.  A.  It  covered  everything  that  I  had 
invented  or  might  invent  in  the  future. 

•  •••••• 

(689a)  Q.  But  you  did  see  Mr.  Robert  Power?  A. 

Q.  You  did  see  W.  W.  Smith  on  that  trip?  A. 
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Q.  And  did  you  meet  Mr.  Power  through  Mr.  Smith 
(690a)  or  did  you  meet  Mr.  Smith  through  Mr.  Power?  A. 
I  met  Mr.  Smith  through  Mr.  Power. 

*••••••• 

(694a)  Q.  Now  how  much  prior  to  the  date  of  execution  of 
your  affidavit  which  forms  a  part  of  your  patent  applica¬ 
tion  Serial  No.  301713,  which  affidavit  you  executed  on 
October  24, 1939,  did  you  first  ask  Mr.  Clark  to  file  a  patent 
application  for  you  on  the  drive-over  feature  between  the 
two  parking  ramps  of  a  pair  of  parking  ramps?  A.  It  was 
something — several  weeks  before  I  went  to  California. 

Q.  Would  you  say  two  weeks?  (695a)  A.  Well,  I 
wouldn’t  know  exactly.  I  worked  on  the  drawings  for  some 
little  time  before  I  submitted  it  to  Mr.  Clark  and  then  I 
submitted  it  to  Mr.  Clark  before  I  went  to  California. 

Q.  Then  you  prepared  some  drawings,  is  that  right? 
A.  Yes. 

Q.  Let  us  say  two  or  three  months  before  October  24, 
1939,  which  you  submitted  to  Mr.  Clark.  A.  Well,  I  worked 
on  it  for  some  little  time  before  I  ever  submitted  it  to  Mr. 
Clark. 

Q.  Yes.  Would  you  say  three  or  four  months,  six 
months?  A.  Well,  I  suppose  three  or  four  months  would 
be  about - 

•  #•••••• 

(703a)  Q.  In  other  words,  in  July  of  1934  you  told  Mr. 
Clark  that  you  had  built  a  drive-in  theater  in  Galveston  to 
which  the  public  was  admitted  on  payment  of  admissions; 
is  that  right?  A.  I  told  him  that  we  were  conducting  that 
experiment  down  there  and  that  we  were  charging  admis¬ 
sions. 

•  ••••••• 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
Giosue  Martini  on  March  31, 1944  (PX  18-b). 

(710a)  Q.  Where  do  you  reside,  Mr.  Martini?  A.  3807 
Avenue  R,  Galveston. 

Q.  What  business  are  you  in,  Mr.  Martini?  A.  The¬ 
ater  business. 
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Q.  Do  you  own  or  operate  some  motion  picture  theater? 
A.  Yes,  sir. 

Q.  And  what  business  were  you  in  in  1934?  A.  Show 
business. 

Q.  Same  business?  A.  Yes. 

Q.  Also  in  Galveston?  A.  Yes,  sir. 

•  ••••••• 

(711a)  Q.  Were  you  familiar  with  that  drive-in  theater  in¬ 
dicated  or  reflected  by  Josserand  Exhibits  4,  5  and  6?  A. 
Well,  as  it  was  going  to  be  competition,  yes.  We  kept  an 
eye  on  the  progress  the  man  was  making,  which  we  do  on 
all  competitors,  to  see  just  how  they  are  going  to  operate 
and  how  they  are  progressing  with  their  business.  We  do 
that,  at  least  I  do  personally.  I  think  any  man  does  watch 
his  competitors,  as  to  his  ads.  Your  merchants  do.  Ajid 
in  every  business,  and  wherever  there  is  competition  we 
try  to  keep  up  and  see  if  he  is  doing  things  that  would 
benefit  us,  or  if  he  is  doing  things  to  hurt  himself  we  t|ry 
to  do  the  opposite  to  benefit  ourselves.  And  this  being 
something  that  had  not  been  in  Galveston  before,  a  drive+in 
theater,  we  were  very  much  concerned. 

Q.  And  did  you  go  to  see  this  drive-in  theater  on  the 
beach  at  Galveston?  A.  Yes,  sir,  I  drove  by  several  times, 
checked  to  see  how  many  cars  he  had  and  how  many  people 
were  in  the  cars. 

Q.  And  did  you  see  the  drive-in  theater  during  the  time 
that  it  was  in  operation,  that  is  to  say  during  the  interval 
of  two  or  three  weeks  after  they  had  opened  up  to  the 
public?  In  other  words  what  I  am  trying  to  get  at,  id 
you  see  it  while  it  was  being  built  or  did  you  see  it  after 
it  was  finished  and  had  opened?  A.  Well,  there  wasn’t 
much  to  be  built,  just  a  fence  and  putting  up  a  screen  and 
the  equipment  in  a  little  trailer.  There  is  no  construction 
to  it  outside  of  a  fence. 

Q.  And  the  screen?  A.  And  the  setting  up  of  #ie 
screen,  yes. 

Q.  And  do  you  recall — did  you  observe  what  the  char¬ 
acter  of  the  car  parking  area  was  in  this  drive-in  theater 
during  the  time  that  it  was  in  operation?  A.  Well,  all  it 
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was  was  sand;  the  location  was  just  the  beach  sand;  that 
is  alL 

(712a)  Q.  What  was  the  contour  of  the  surface?  A.  Well, 
as  far  as  I  could  see  the  contour  of  the  surface  was  flat 
(713a)  Q.  Now  Mr.  Martini,  did  you  see  this  drive-in  the¬ 
ater  in  the  day  time  too?  A.  Yes,  sir. 

Q.  Did  you  have  a  full  view  of  the  car  parking  area? 
A.  Yes,  sir. 

Q.  Now  would  you  say  that  you  saw  this  drive-in  the¬ 
ater  daily?  A.  Well,  I  wouldn’t  say  daily  but  at  least  two 
or  three  times  a  week.  That  was  during  the  time  when  we 
had  plenty  of  gasoline.  That  was  a  time  when  a  man  was 
off  he  would  like  to  go  swimming  now  and  then  so  we 
would  frequent  the  East  Beach  and  we  would  frequent  the 
West  Beach  like  everyone  does  and  we  would  drive  by; 
we  would  go  out  and  make  the  rounds.  We  always  made 
the  loop  then.  The  loop  consists  of  going  out  to  John 
Sealy  and  from  the  John  Sealy  making  the  loop  on  around 
and  then  going  on  around  and  going  on  home. 

Q.  And  did  you  also  see  the  drive-in  theater  at  night 
time?  A.  Yes,  sir. 

Q.  When  the  cars  were  in  there  for  the  show?  A. 
Yes,  sir,  we  noticed  particularly  that  there  wasn’t  anyone 
there  to  guide  the  cars  in  going  to  a  particular  section  as 
what  you  would  call  an  aisleway — we  call  them  aisles  in 
theater  buildings ;  I  imagine  you  would  call  them  aisles  in 
park-in  theaters,  where  they  would  drive.  Naturally  our 
people  walk  down  the  aisle,  and  in  a  park-in  theater  I  un¬ 
derstand  you  have  just  an  aisle  for  a  car  to  drive  in ;  there 
was  no  distinction  in  any  way ;  the  cars  were  just  you  might 
say  fingered  in,  one  into  another  (indicating  with  fingers). 

Q.  Now  were  there  any  ramps  or  elevations  or  terraces 
built  in  this  car  parking  area  onto  which  cars  could  be 
driven  to  raise  the  front  end  of  a  car?  A.  There  was  none 
that  I  could  see. 

(714a)  Q.  Would  you  have  seen  them  if  they  had  been 
there?  A.  I  would  have,  yes,  sir. 
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Q.  I  show  you  Petitioner’s  Exhibit  64  for  identification 
and  call  your  attention  to  this  profile  or  earth  contour  in 
which  outlines  of  cars  are  indicated  and  which  you  notice 
marked  as  parking  ramps  and  driveways -  A.  Yes. 

Q.  — and  ask  whether  there  was  in  this  Galveston 
Drive-in  Theater  in  1934 — whether  there  was  ever  there 
any  construction  like  or  similar  to  the  construction  of  Ifie 
car  supporting  surface  indicated  by  Petitioner’s  Exhibit  64? 
A.  No,  there  was  no  construction  that  I  could  see  there. 
If  it  was,  it  was  put  there  by  God  by  making  a  hump  in 
the  sand. 

(715a)  Q.  There  was  nothing  there  in  the  way  of  an  arti¬ 
ficial  elevation?  A.  No. 

Q.  Of  any  kind?  A.  No,  sir. 

•  ••••••• 

(719a)  Q.  What  you  are  meaning  to  say  is  that  it  jiist 
looked  like  the  ordinary  beach  to  you?  A.  That  is  right. 

Q.  But  so  far  as  you  could  see  it  was  generally  level? 
A.  Level,  yes,  sir. 

•  ••••••• 

(721a)  Q.  When  you  say  that  this  car  parking  area  of  the 
drive-in  theater  was  level,  did  it  have  the  appearance  of 
having  been  smoothed  off?  A.  Well,  here  is  the  way  I  spe 
it,  and  you  can  find  this  to  be  practically  true :  on  the  beach 
where  you  have  driven,  automobile-driven,  that  is,  not  close 
to  the  seashore  where  your  water-packed  sand  is,  the  sand 
that  is  not  close  to  the  water  that  is  driven  over  by  automo¬ 
biles  will  give.  The  weight  of  the  cars  will  give — the  fric¬ 
tion  of  the  tires  will  cut  your  rut.  Now  perhaps  during 
the  day  the  man  had  it  smoothed  over.  I  would  say  he 
would  have  to  get  rid  of  those  ruts  because  that  is  impor¬ 
tant.  The  cars  would  not  be  able  to  go  through. 

Q.  Now  would  you  distinguish  between  Nature-made 
dunes  and  irregularities  and  a  structure  that  has  a  grouiid 
contour  such  as  Petitioner’s  Exhibit  64  for  identification? 
Could  you  tell  the  difference  between  a  Nature-made  irregu¬ 
larity -  A.  (Interrupting)  Yes,  yes,  because  Nature 

doesn’t  make  them  according  to  plan. 

Q.  And  would  you  have  distinguished  them  between 
the  ordinary  irregularity -  A.  I  am  sure  I  could  have. 


254 


Taylor’s  witness  Martini  on  3-31-44 


Q.  (Continuing) — and  a  structure  such  as  that  of  Peti¬ 
tioner’s  Exhibit  64 f  A.  Yes,  because  if  this  structure  was 
to  be  done  it  would  have  to  be  done  every  morning  or  every 
day  before’ operation  and  that  would  take  some  lengik  of 
time.  (722a)  We  are  bound  to  have  seen  him  doing  that 
if  it  was  being  done. 

Q.  And  why  do  you  think  you  would  have  to  do  such 
a  thing  every  day?  A.  Well  due  to  the  fact  that  when  the 
cars  would  go  over  that  during  the  night  in  and  out  it 
would  tear  it  down  and  therefore  it  would  have  to  be  con¬ 
structed  every  day  before  he  went  into  operation  because 
you  cannot  make  sand  sit  still  when  cars  are  moving  across 
it. 

Q.  Have  you  at  any  time  driven  your  own  car  over  the 
Galveston  beach?  A.  Oh,  yes;  Heavens,  yes. 

Q.  Many  times?  A.  Many  times. 

Q.  Do  you  know  the  character  of  the  sand?  A.  It  will 
give. 

Q.  And  what  a  car  will  do  on  the  sand?  A.  Yes,  sir. 

Q.  From  your  own  experience?  A.  Yes,  sir. 

Q.  And  of  course  I  presume  you  know  what  the  result 
is  of  driving  a  car  onto  a  slight  sand  pile?  A.  Your  car 
wouldn’t  raise  much  because  it  would  sink  into  the  sand. 

•  ••••••* 

(725a)  Q.  And  have  you  any  interest  in  the  outcome  of  the 
controversy  in  which  you  are  testifying?  A.  None  whatso¬ 
ever. 

Q.  Do  you  know  either  Mr.  Josserand -  A.  No,  sir. 

Q.  —or  Mr.  Taylor?  A.  No,  sir,  never  heard  of  him. 

Q.  Do  you  know  who  they  are?  A.  No,  sir. 

Q.  Are  you  being  paid  anything  or  did  we  promise  you 
any  pay  for  coming  here  to  testify?  A.  No,  sir. 

Q.  Do  you  have  any  expectation  of  being  paid?  A.  No, 


sir. 


Excerpts  from  testimony  of  Taylor’s  public-use-witness 
William  D.  McGarvey  on  March  31, 1944  (PX  18-b). 


(731a)  Q.  And  what  is  your  occupation?  A.  I  am  civil  en¬ 
gineer  engaged  as  City  Engineer  of  Galveston. 

Q.  How  long  have  you  been  City  Engineer  for  Galves¬ 
ton?  A.  It  will  be  fifteen  years  in  May. 

•  ••••••• 

(732a)  Q.  And  are  those  maps  under  your  jurisdiction  as 
City  Engineer?  A.  Such  as  are  made  in  the  City  Engi¬ 
neer’s  office  are  under  my  jurisdiction.  For  instance  that 
map  on  the  wall  (indicating),  I  didn’t  make  that  map  but 
such  maps  as  are  made  here  are  under  my  direction. 

Q.  Yes.  Is  there  a  map  in  your  office,  as  a  regular  pa?:t 
of  the  records  of  your  office  showing  the  East  Beach  in  the 
vicinity  of  Sixth  Street  and  the  sea  wall?  A.  Yes,  show¬ 
ing  it  as  it  was ;  not  as  it  is  now. 

Q.  Yes.  A.  The  beach  has  been  reverted  into  Stewart 
Beach  amusement.  About  1940  that  was  built. 


Q.  Yes.  I  show  you  a  print  of  a  map  and  ask  you  jif 
that  is  a  print  of  one  of  the  maps  made  by  your  office  aijd 
forming  a  regular  part  of  your  office  records?  A.  That 
print  was  made  from  a  tracing  on  file  as  a  part  of  the 
Engineer’s  records. 

•  •«••••• 
(733a)  Q.  Is  there  anything  on  this  map  which  is  marked 
Petitioner’s  Exhibit  67  for  identification  which  shows  'a 
screen  or  theater  in  the  vicinity  or  in  the  area  indicated  by 
the  newspaper  articles  which  have  been  shown  to  you?  A. 
They  don’t  describe  it  any  way  except  as  being  on  the  beach 
just  off  of  Sixth  and  Boulevard.  Well,  that  is  reasonably 
correct. 

Q.  Is  there  any  showing  there?  A.  Yes,  there  is  a  lii- 
tle  rectangle  marked  “Screen  for  Theater”  on  that  prini. 

Q.  And  can  you  tell  without  necessarily  stating  thle 
date  but  in  reference  to  the  existence  of  that  drive-in  theater 
which  has  been  shown  to  you  here,  can  you  state  in  refer¬ 
ring  to  the  existence  of  that  theater  when  that  was  marked 


/(' 
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on  the  mapt  A.  Well,  according  to  the  records  on  the  map 
here  it  was  revised  up  to  date  in  1933  and  there  were  some 
subsequent  notations  made  on  it.  This  was  evidently  made 
afterwards.  We  did  not  completely  revise  the  map  after 
1933  but  between  then  and  1940  we  did  make  slight  additions 
to  it 

(734a)  Q.  In  other  words,  it  was  the  practice  of  your 
office -  A.  To  make  a  record  map  of  it. 

Q.  To  record  on  the  map  which  remained  in  your  office, 
additions  that  came  into  existence  after  the  last  revision? 
A.  Correct 

Q.  And  the  addition  of  these  new  structures  that  came 
into  existence  from  time  to  time  was  a  regular  routine? 
A.  Yes. 

Q.  Of  your  office?  A.  It  was. 

Q.  And  were  these  additions  marked  on  the  map?  A. 
As  we  found  them. 

Q.  As  you  found  them  and  when  you  found  them?  A. 
Yes.  I  just  don’t  know  whether  you  want  to  put  this  down 
but  I  will  state  that  it  was  under  orders  from  the  Mayor 
that  we  made  periodical  inspections  of  this  area  to  see 
whether  there  was  any  construction  which  was  encroaching 
on  City  streets.  When  we  found  any  we  marked  them  on 
the  map. 

Q.  And  will  it  be  correct  to  say  that  this  rectangle  on 
the  map  marked  “Screen  for  Theater”  was  put  on  there 
some  time  during  the  existence  of  that  screen  on  the  beach? 
A.  It  must  have  been.  We  certainly  wouldn’t  have  put  it 
there  when  the  screen  wasn’t  there.  We  found  it  there  and 
marked  it  on  the  map. 

Q.  Now  I  call  your  attention  to  a  profile  drawing  of 
some  driveways  and  ramps  in  front  of  a  screen  which  is 
marked  Petitioner’s  Exhibit  64  and  ask  you  whether  you 
find  on  this  map  which  is  now  Petitioner’s  Exhibit  67  any 
indication  of  such  driveways  and  ramps  built  on  the  beach 
in  front  of  the  screen?  A.  There  is  no  such  indication  on 
this  map. 

Q.  Would  such  ramps  built  on  the  beach,  regularly,  to 
incline  cars  at  elevations  like  those  indicated,  to  aim  the 
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cars  upwardly,  had  such  ramps  been  in  existence  at  the  time 
(735a)  when  the  screen  was  noted  on  the  map,  would  such 
ramps  naturally  have  been  noted  on  the  map  in  the  same 
way  alongside  or  in  front  of  the  screen?  A.  It  should  have 
been  to  make  a  note  or  record  of  any  construction  that  we 
found  out  there. 

Q.  And  had  there  been  such  ramps  some  note  would 
have  been  made  of  it  in  the  normal  routine?  A.  I  say 
probably. 


Q.  So  that  notation  was  made  of  many  structures  which 
were  on  private  property  too?  A.  All  structures  we  found 
there  were  located  and  then  drawn  in  on  the  map  to  make 
sure  they  were  not  on  the  streets. 

Q.  Now  have  you  ever  driven  an  automobile  onto  the 
(736a)  beach  near  the  East  Beach  or  West  Beach  at  any 
time  in  your  experience?  A.  Many  times. 

Q.  And  are  you  familiar  with  the  character  of  the  beach 
and  the  nature  of  the  sand?  A.  I  am. 

Q.  Can  you  state  as  a  matter  of  your  own  experience 
as  an  engineer  and  from  driving  on  this  beach  and  knowing 
the  nature  of  the  sand  whether  the  construction  of  ramps 
out  of  sand  to  support  cars  at  inclinations  to  raise  the  front 
end  up  and  to  aim  the  cars  at  the  screen,  whether  such  con¬ 
struction  just  out  of  sand  is  a  feasible  and  likely  thing? 
A.  They  can  be  constructed  but  they  wouldn’t  have  any 
permanence.  They  could  be  piled  up  there  daily  but  they 
wouldn’t  last  long  out  there. 

•  ••••••• 

(737a)  Q.  Now,  if  you  built  such  ramps  out  of  sand  where 
the  tide  came  over  it,  would  the  tide  coming  on  over  it  and 
receding  again  have  any  effect  on  the  permanence  of  that 
little  sand  ramp?  A.  It  would  flatten  it  out 

Q.  Now  with  each  tide  it  would  run  out  right  away? 
A.  If  it  is  subject  to  tidal  action  it  would  flatten  it  right 
away. 

Q.  Yes,  and  if  you  built  it  away  from  the  water,  that 
is  to  say  where  the  tide  did  not  reach  it,  just  out  of  dry 
sand,  you  wouldn’t  have  anything  really  that  you  could 
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drive  a  car  overt  A.  Well,  it  would  be  dangerous  and  you 
would  be  liable  to  get  your  car  stuck  in  the  sand. 

•  ••••••• 

(738a)  Q.  Yes.  Well,  if  you  just  took  dry  sand  and  piled  it 
up  into -  A.  Into  mounds? 

Q.  What?  A.  I  wouldn’t  drive  my  car  over  it.  People 
that  are  not  acquainted  with  it  might  try  it. 

Q.  Now  do  you  have  any  interest  in  the  outcome  of  the 
matter  in  which  you  are  testifying?  A.  None  whatever. 

Q.  Do  you  know  the  parties  who  are  involved  in  it? 
A.  I  have  been  introduced  to  them. 

Q.  You  mean  the  parties  or  the  lawyers?  A.  The  law¬ 
yers.  You  are  all  lawyers  I  guess. 

Q.  Yes.  A.  Well,  I  don’t  know  then  I  guess  the  par¬ 
ties. 

Q.  You  don’t  know  the  parties?  A.  No,  I  don’t  even 
know  their  names. 

•  *••#••• 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
E.  M.  Ryan  on  March  31,  1944  (PX  18-b). 

(742a)  Q.  Mr.  Ryan,  do  you  have  here  the  records  of  water 
service  supplied  to  people  nearest  the  1934  drive-in  theater 
on  the  beach  in  Galveston?  A.  You  have  there  a  photo¬ 
static  copy  taken  from  our  original  records  as  of  this  morn¬ 
ing  showing  the  service  that  was  nearest  on  both  sides  of 
the  Drive-in  Theater  in  the  year  1934. 

Q.  Now  these  original  records  you  speak  of,  are  they 
big  original  books?  A.  Two  original  ledgers,  large  ones. 

Q.  And  are  they  a  regular  part  of  the  office  records 
of  the  office  of  which  you  are  the  Secretary?  A.  They  were 
a  part  of  the  permanent  records  up  to  and  including  De¬ 
cember  31, 1936. 

•  ••••••• 

(743a)  Q.  Do  the  records  of  your  office  necessarily  show  the 
name  of  everybody  who  bought  water  from  the  City  Water 
Works  in  1934?  (744a)  A.  Yes,  our  records  reflect  all  the 
consumers  receiving  water  in  1934  that  had  meters  to  their 
respective  places,  homes  or  places  of  business. 
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Q.  And  have  you  made  a  search  to  find  any  record 
or  to  ascertain  whether  there  has  been  any  water  sold  or 
metered  or  supplied  to  either  A.  H.  Emenhiser,  to  L.  P. 
Josserand  or  to  Drive-in  Theater  about  which  you  hive 
testified  in  1934?  (745a)  A.  I  made  a  thorough  search  and 

our  records  do  not  reflect  that  at  any  time  during  the  period 
of  1934  that  any  of  the  gentlemen  mentioned  by  you  or  (he 
Drive-in  Theater  were  under  contract  with  the  City  for  (he 
purchase  of  water  from  the  City.  j 

Q.  Or  that  they  had  any  meters  or  water  outlets?  A. 
Or  that  they  had  any  water  meter  outlets  as  far  as  the  City 
records  reveal. 

Q.  Now  did  you,  however,  find  any  record  of  water 
outlets  immediately  to  the  east  and  immediately  to  the  west 
of  the  Drive-in  Theater  to  other  customers?  A.  I  did. 

Q.  And  will  you  give  the  name  of  the  one  immediately 
to  the  west  and  the  one  immediately  to  the  right  of  t|he 
Drive-in  Theater  in  July  of  1934?  A.  The  one  to  the  east 
was  a  person  known  as  H.  Lampis. 

Q.  And  one  to  the  west?  A.  And  the  one  to  the  west 
was  known  as  the  Edgewater  Cabanas.  Let  me  add,  the  first 
mentioned  service  of  H.  Lampis  was  installed  on  April  tl, 
1929,  and  that  of  the  Edgewater  Cabanas  came  into  being 
on  Hay  12, 1933. 

(746a)  Q.  And  I  show  you  a  photostat  which  has  been 
marked  “ Meter  Ledge  12”  and  on  which  appears  the  nanjie 
of  “H.  Lampis  Owner”.  A.  Under  Service  No.  11657. 

Q.  Yes.  Is  that  a  true  copy  of  that  page  of  Meter 
Ledger  12  showing  the  water  supplied  in  1933?  A.  That 
page  reflects  four  years. 

Q.  From  *33  to  *36,  inclusive?  A.  Yes,  sir. 

MB.  KALISH :  I  ask  the  reporter  to  mark  this  for 
identification  as  Petitioner’s  Exhibit  68,  the  sheet  shoe¬ 
ing  the  Lampis  water  purchases. 

Q.  I  now  show  you  a  photostat  of  another  page  pf 
Meter  Ledger  13  bearing  the  name  “Edgewater  Cabanas” 
under  Service  No.  12679.  A.  Yes. 

Q.  Is  that  a  true  copy  of  that  page?  A.  Both  sheets 
mentioned  are  true  copies  of  the  original  ledger  sheets. 
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MB.  KALISH :  I  ask  that  this  last  sheet  be  marked 
Petitioner’s  Exhibit  69  for  identification. 

•  ••••••« 

(747a)  Q.  Now  what  record  have  yon  produced  here,  Mr. 
By  an?  A.  This  is  known  as  a  water  service  record. 

Q.  Is  this  also  an  original  book  of  entry?  A.  Yes,  sir, 
this  book  is  a  record  of  water  taps  and  the  size  of  the  taps. 
(748a)  Q.  And  to  what  page  are  yon  turning  this  service 
record  book?  A.  In  the  service  record  book  I  am  turning 
to  page  No.  423  known  as  Service  No.  9214. 

Q.  What  does  that  show?  A.  That  reflects  the  water 
service  to  what  was  known  as  H.  Lampis  ’  place  of  business 
and  it  is  a  one  inch  water  line  in  there. 

(749a)  Q.  Now  will  you  show  the  condition  of  the  water 
line  to  Cabanas?  I  will  ask  that  a  photostat  of  page  423  be 
also  made  and  be  marked  as  Petitioner’s  Exhibit  70.  A. 
Now  you  want  me  to  get  the  other  service  record.  Now  I 
have  reference  to  page  398  of  the  service  record  showing  an 
inch  water  tap  to  serve  Edgewater  Cabanas  which  is  listed 
under  record  13957. 

•  ••••••• 

Q.  I  ask  that  a  photostat  of  page  398  be  marked 
Petitioner’s  Exhibit  No.  71. 

(750a)  Q.  And  are  these  regular  records  of  your  office, 
these  two  service  records?  A.  Yes,  sir,  they  are. 

Q.  Made  at  the  time  indicated  by  their  dates?  A.  Yes, 
sir. 

Q.  And  do  these  records  show  the  true  size  of  the  water 
supply?  A.  Yes,  sir. 

Q.  In  July  1934?  A.  They  show  the  size  of  the 
water - 

Q.  Outlets?  A.  — outlet  or  in  other  words  we  refer 
to  it  as  “ water  tap”. 

Q.  Yes,  sir.  And  had  there  been  any  increase,  that 
would  be  shown  by  this  book?  A.  It  would,  yes,  sir.  It 
would  have  been  changed  here. 
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Q.  Do  the  ledger  sheets  which  are  (751a)  Petitioner’s 
Exhibits  68  and  69  show  the  amount  of  water  consumed  in 
terms  of  dollars?  A.  For  any  particular  month? 

Q.  Yes,  sir.  A.  Yes,  sir. 

I 

•  ••••••« 

(752a)  Q.  Now  does  the  water  consumption  record  of 
Lampis  for  July  1934  show  consumption  of  an  amount  of 
water  that  would  be  used  for  wetting  down  a  parking  area 
of  the  Drive-in  Theater  adjoining  or  near  Lampis  in  July 
1934?  A.  From  the  amount  of  money  involved,  from  t!he 
amount  of  money  as  reflected  on  these  sheets  there  is  noth¬ 
ing  to  indicate  that  there  was  any  unusual  additional 
(753a)  amount  of  water  consumed  to  that  particular  service. 

Q.  And  what  would  you  say  as  to  that  same  question 
applying  to  the  Edgewater  Cabanas  water  consumption  in 
July  1934  or  June,  July  and  August,  1934?  A.  I  would 
make  the  same  answer  in  connection  with  the  Edgewater 
Cabanas  as  I  did  in  the  previous  answer. 

•  ••••••• 

Q.  And  is  the  water  consumption  shown  for  Lampis 
and  for  Edgewater  Beach  in  July  1934  apparently  normal? 
(754a)  A.  Well,  I  would  say  this  would  be  a  normal  sea¬ 
sonal  consumption. 

#«•••«•• 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
Pete  Kovacevich  on  March  31,  1944  (PX  18-b). 

(758a)  Q.  Your  address  is  1443  Avenue  K,  Galveston? 
A.  Yes. 

* 

(759a)  Q.  How  old  are  you?  A.  Sixty-four. 

Q.  What  is  your  occupation?  Carpenter?  A.  Car¬ 
penter. 

•  ••••••• 

Q.  Did  you  live  in  Galveston  in  1934?  A.  YeB,  sir. 

Q.  Were  you  a  carpenter  then?  A.  Yes,  sir. 

Q.  Did  you — well,  I  am  going  to  ask  you  did  you  know 
a  man  named  A.  H.  Emenheiser?  A.  I  used  to  know.  I 
wish  I  never  did  know  him. 
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Q.  Did  yon  work  on  the  construction  of  some  screen 
and  ticket  booth  at  a  drive-in  theater  in  Galveston  in  June 
of  1934?  A.  certainly  I  did. 

Q.  Was  that  for  Mr.  Emenheiser?  A.  Yes,  sir. 

Q.  How  long  did  yon  work  there  in  yonr  carpentry 
(760a)  work?  A.  Between  three  and  fonr  weeks. 

Q.  Yon  did  work  there  the  entire  time  that  they  were 
bnilding  the  screen  and  whatever  other  wood  work  was 
done?  A.  I  was  working  there  nntil  the  screen  was  pnt  np 
and  the  benches  and  there  was  something  not  finished,  I 
don’t  know  what  it  was.  I  believe  I  finished  pretty  close 
to — it  was  aronnd  about  twenty-one  working  days  I  had 
pnt  in  there,  and  by  that  time  he  never  paid  me,  and  when 
I  left  the  job  there  were  still  a  few  little  things  to  finish. 

Q.  But  yon  did  work  there  about  twenty-one  days?  A. 
I  worked  aronnd  twenty-one  days. 

Q.  Working  days?  A.  Working  days. 

Q.  Did  yon  also  go  back  to  the  drive-in  theater  after 
it  was  in  operation?  A.  Yes,  sir. 

Q.  About  how  many  times?  A.  I  went  there  I  believe 
fonr  or  five  times. 

Q.  While  they  were  having  picture  shows?  A.  When 
they  were  having  picture  shows  in  there. 

•  ••••••• 

(761a)  Q.  And  did  yon  have  a  chance  to  see,  and  did  yon 
see,  how  the  sand  was  where  the  cars  were  parked?  A. 
Yes,  sir;  yes,  sir. 

Q.  Now  will  yon  describe  in  your  own  words  how  the 
sand  was  where  the  cars  were  parked  for  the  show?  A. 
What  kind  of  sand  pile  are  yon  talking  about?  There  was 
no  such  thing  as  a  sand  pile.  I  lived  on  this  beach  here 
for  thirty-five  years,  gentlemen.  I  am  going  over  there 
every  now  and  then  and  there  is  no  such  thing  as  a  sand 
pile  there. 

Q.  Now  Mr.  Kovacevich,  state  just  what  this  sand  sur¬ 
face  was  like  where  they  parked  the  cars.  A.  It  wasn’t 
no  different  than  just  like  right  now. 
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(762a)  Q.  Were  there  any  ramps  or  terraces  or  elevations 
built  up  to  raise  the  front  end  of  the  cars  up  where  they 
parked  the  cars  for  the  picture  showt  A.  No,  sir,  not  a 
thing. 

Q.  There  was  nothing  like  that?  A.  Nothing  like  that. 

Q.  That  is,  either  during  the  time  they  were  building 
the  screen  or  after  the  picture  show  had  been  opened?  A. 
Or  after  the  picture  show  had  opened.  There  was  no  change 
in  the  nature  of  the  natural  land  that  was  there.  There 
was  nothing  to  it  only  they  put  up  the  fence,  put  a  4  by  4 
down  into  the  sand  and  they  put  the  wires  on  it  so  the 
public  would  go  to  the  gate.  That  is  all  there  is  to  it.  The 
rest  of  it,  there  was  nothing  to  it  It  was  just  like  it  is  now. 

Q.  Yes.  And  was  there  a  little  house  built  there  like 
a  ticket  booth?  A,  Yes,  sir. 

(763a)  Q.  And  you  say  there  were  some  benches  built  there 
too?  A.  Benches  built  there  for  the  people  to  sit  on.  [If 
I  am  not  mistaken,  there  were  about  175  benches  abofit 
fourteen  feet  long. 


Q.  You  mean  enough  benches  to  seat  about  a  hundred 
people?  A.  Well,  it  would  maybe  seat  more  than  a  hun¬ 


dred  people.  I  am  sure  there  were  175  benches  fourteen 
feet  long;  around  fourteen  feet  long. 

Q.  Bid  you  help  build  the  benches?  A.  I  helped  to 
work  on  them. 

Q.  And  did  you  help  build  the  screen  too?  A.  I  helped 
build  the  screen  too. 

Q.  Bid  you  help  build  this  ticket  booth  or  office  br 
whatever  it  was?  A.  I  practically  built  it. 

Q.  You  practically  built  it?  A.  I  practically  built  it. 

Q.  And  it  was  built  like  a  little  house?  A.  It  just 
was  built  like  some  cabin  on  the  beach;  just  built  like  a 
little  house. 

Q.  Just  like  a  small  cabin?  A.  Just  like  a  small  cabin 
with  a  low  roof,  half  around. 


(764a)  Q.  Now  I  show  you  a  drawing  which  is  marked 
Petitioner’s  Exhibit  64  and  ask  you  whether  there  were 
any  ramps  or  inclines  or  terraces  built  in  the  car  parking 
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area  of  this  drive-in  theater  like  shown  in  the  (765a)  profile 
or  contonr  (exhibiting  drawing  to  witness).  A.  No,  sir, 
•  •  •  •  •  •  •  * 

Q.  There  was  nothing  like  that  on  the  beach?  A. 
There  was  nothing  like  that  at  all. 

•  ••••••• 

(766a)  Q.  Do  you  have  any  interest  in  the  outcome  of  this 
matter  in  which  you  are  giving  this  testimony?  A.  None 
at  all. 

Q.  No  interest?  A.  No  interest  whatsoever;  only  I 
have  got  a  loss,  that  I  worked  down  there  for  nothing. 
That  is  all. 

Q.  Oh,  yes,  but  you  have  no  interest  in  this?  A.  No, 
none  whatever. 

Excerpts  from  Lester  B.  Clark’s  testimony  in  Public  Use 
Proceedings  on  April  2  &  3, 1944  (PZ  18-b). 

(801a)  Q.  Mr.  Clark,  are  you  the  same  Lester  B.  Clark 
who  testified  on  July  1,  1941,  testified  as  a  witness  on  be¬ 
half  of  the  party  Josserand  in  Interference  78008,  entitled 
Josserand  versus  Taylor?  A.  Yes,  sir. 

Q.  Did  you  have  a  subpoena  served  upon  you  on  March 
13th  or  14th,  1944,  requiring  your  appearance  and  attend¬ 
ance  in  this  office  on  March  27,  1944?  A.  Yes,  but  I  was 
excused  from  appearing  on  the  27th  by  Mr.  McGregor  and 
it  was  postponed  until  this  morning. 

•  ••••••• 

(802a)  Q.  Now  I  would  like  to  see  all  correspondence,  writ¬ 
ten  communications,  written  memoranda,  drawings, 
sketches,  prints,  photographs  and  all  office  (803a)  records 
and  diary  entries  relative  or  incident  to  the  preparation 
and  filing  of — I  will  take  this  one  first — Josserand  applica¬ 
tion,  Serial  No.  310713,  filed  October  28,  1939.  A.  I  have 
that  before  me. 

•  •••••«• 

(809a)  Q.  Mr.  Clark,  will  you  now  refer  to  the  books  of 
original  entry  of  your  office — such  entries  as  your  office 
regularly  makes  as  a  normal  routine  of  the  office,,  namely 
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showing  the  receipt  by  your  office  of  this  new  case  which 
bears  yonr  office  Docket  1893?  A.  Well,  I  make  that  in  the 
form  of  a  diary  which  I  keep  on  my  desk  in  which  I  at¬ 
tempt  to  list  the  clients  who  come  in  on  each  day.  tike 
anyone  else  and  like  you  probably  do,  I  don’t  get  all  of 
them  down  sometimes,  but  I  put  down  most  of  them.  This 
diary  which  I  have  before  me  is  for  the  year  of  1939. 

Q.  Now  let  me  ask  you  something  here  for  a  moment? 
Do  you  mean  to  say  that  this  little  diary  is  the  only  record 
keeping  book  of  your  office  which  will  reflect  anything  upon 
this  Docket  1893?  A.  No,  I  do  not.  I  produced  it  fir^t. 

Q.  All  right.  A.  I  have  other  ones  here  with  me. ! 

Q.  Now  tell  me  what  other  books  there  are  of  your 
office  regularly  kept  pertaining  to  patent  applications  which 
reflect  anything  about  Docket  1893?  A.  Well,  there  would 
be  what  I  call  my  charge  book,  which  is  another  little  book, 
an  annual  book  in  which  I  make  charges  to  the  client  for 
the  work  that  I  do. 

i 

*  •  •  •  •  •  •  •  ! 

(810a)  Q.  Now  what  do  you  call  this  other  book  that  !you 
refer  to?  A.  I  call  that  my  docket  book. 

•  •  •  •  •  .  .  »j 

(811a)  Q.  What  did  you  do  in  1939  that  called  up  to  |you 
the  due  dates  of  amendments?  A.  Well,  I  have  a  book  in 
which — when  an  Office  communication  is  received  I  make 
an  entry  in  there  of  the  serial  number  and  the  name  and 
the  date  it  is  received. 

Q.  Yes.  A.  And  then  I  follow  that  down  through  and 
make  my  amendments  in  accordance  with  that,  so  as  net  to 
let  any  go  by  the  six  months  period.  Of  course,  that;  all 
relates  to  the  prosecution  of  the  applications  and  not  to  the 
filing  of  them. 

Q.  Do  you  still  have  it?  A.  Yes. 

(813a)  Q.  (By  Mr.  Kalish)  Mr.  Clark,  have  you  produced 
here  the  photostats  of  the  drawing  of  this  patent  applica¬ 
tion  which  you  normally  make  for  your  file?  A.  Yes.  Well, 
I  don’t  have  the  original  photostats  but  I  have  a  photostat 
of  that  photostat 
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Q.  Well,  let  me  see  it,  if  you  will.  (814a)  A.  I  think 
that  photostat - 

Q.  May  I  see  the  other  one?  A.  I  think  that  photostat 
showing  Figure  1  is  the  original  photostat,  one  of  the  orig¬ 
inal  photostats  that  was  made  at  the  time  of  the  original 
drawing. 

Q.  Yes.  A.  This  photostat  showing  Figures  2,  3  and 
4  is  a  photostat  of  the  other  photostat,  and  I  arrive  at 
that  conclusion  due  to  the  fact  of  this  stamp,  bearing  my 
identification  at  the  time,  because  in  1939  I  was  not  using 
that  stamp  and  this  particular  copy  is  one  that  was  made 
later,  of  the  earlier  photostat.  The  earlier  photostat,  if  my 
recollection  serves  me,  I  cut  up  to  use  sections  of  it  in  con¬ 
nection  with  our  briefs  and  argument  in  the  Interference 
Proceeding. 

Q.  Will  you  call  off  the  dates,  just  give  the  dates  on 
which  Mr.  Josserand  conferred  with  you  or  spoke  to  you 
or  visited  with  you,  in  so  far  as  reflected  by  your  diary 
entry  or  any  other  entry  in  connection  with  the  preparation 
and  filing  of  application,  Serial  No.  310713?  A.  Checking 
into  that - 

Q.  Just  call  the  dates  off.  A.  (Continuing)  — situa¬ 
tion  as  to  his  coming  to  me,  I  have  made  inquiry  of  my 
draftsman.  I  don’t  keep  a  record  (815a)  of  the  date  that 
I  send  the  drawing  in,  but  he  has  a  record  showing  ‘that 
Mr.  Josserand  came  to  him  to  have  these  drawings  made 
for  this  application  on  September  1,  1939 ;  that  he  finished 
those  drawings  on  September  21st,  and  I  have  a  notation 
in  my  daily  diary  here,  on  September  21st,  which  merely 
says,  “10:30  a.  m.  Josserand  application.” 

Q.  Which  means  that  he  was  there  on  that  date?  A. 
That  he  was  there  and  probably  brought  those  drawings 
then  to  me  from  the  draftsman. 

Q.  From  the  draftsman.  Now  what  other  entries  do 
you  have?  A.  The  next  entry  that  I  find  is  an  entry  on 
October  7th,  10 .*00  a.  m.,  “Mr.  Josserand.” 

Q.  What  other  entries  do  you  find?  A.  That  appears 
from  this  diary,  that  October  7th  was  on  a  Saturday.  The 
next  day,  Sunday,  October  8th,  I  have  an  entry  “Josserand 
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application”,  which  indicates  to  me  that  I  took  it  home  and 
was  probably  writing  the  claims  ont  in  longhand,  as  is  my 
general  practice,  preparatory  to  dictating  the  application. 
On  October  13th,  I  find  an  entry  “Josserand  application, 
Docket  1893”,  and  a  bracket  showing  that  I  spent  some 
time  working  on  that. 

Q.  October  18th?  A.  October  13th. 

Q.  13th?  A.  1939,  which  indicates  to  me  that  I  w^s 
probably  dictating  that  application  preparatory  to  having 
it  typed.  On  October  14th  I  find  a  notation  “Checking 
Josserand ’s  application”,  which  indicates  to  me  that  I  whs 
reading  it  over  and  comparing  it  with  the  drawings.  My 
practice  is  that  when  I  dictate  an  application  for  a  patent 
I  mark  the  numerals  as  I  dictate  them  in  pencil  on  the 
original  sheet  of  drawing.  Following  the  dictating  of  that 
application  and  putting  the  numbers  on  in  pencil,  I  ink 
them  in.  I  always  put  my  own  numbers  on  my - 

Q.  (Interrupting)  Drawings?  (816a)  A.  — my  appli¬ 
cation  drawings.  As  a  general  rule,  then  I  send  those 
drawings  over  to  be  photostated.  When  the  application 
comes  back  from  my  secretary  I  read  it  over  and  compare 
it  with  the  drawings  and  if  there  are  any  changes  or  any 
numerals  that  I  have  overlooked  I  usually  put  them  on  the 
drawings  then  and  it  develops  that  in  this  case  that  bn 
October  14th  I  have  a  letter  addressed  to  Mr.  Josserand.  j 
(818a)  A.  I  have  my  file  copy  of  the  letter  dated  October 
14,  1939,  wherein  I  sent  this  application,  Docket  1893,  to 
Mr.  Josserand  for  his  inspection. 

Q.  And  with  that  letter  you  sent  him  also  photostats 
of  the  drawings?  A.  Yes. 

Q.  All  right  With  that  letter  you  also  asked  Mr.  Jos¬ 
serand  to  indicate  any  corrections  or  changes  he  wanted, 
is  that  right?  A.  Well,  I  think  the  best  way  to  do  is  just 
to  read  the  letter. 

(819a)  (By  Mr.  Kalish)  All  right,  Mr.  Clark,  now  go  on. 
What  is  your  next  entry  there  of  dates?  A.  My  next 
entry  appears  on  October  24th  and  there  is  a  bracket.  The 
entry  which  I  made  in  the  book  says,  “Revising  Josserand 
application”.  That  was  on  October  24th. 
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Q.  Now  before  we  go  any  further -  A.  And - 

Q.  Yes;  have  you  any  other  dates?  A.  Yes. 

Q.  What  other  dates  do  you  have?  A.  I  have  a  date 
of  October  25th,  which  is  an  entry  to  the  effect  that  Mr. 
Josserand  was  in  the  office. 

Q.  Any  other  dates?  I  just  want  the  dates.  A.  Well, 
my  file  shows  that  I  mailed  that  application  for  patent  to 
the  Patent  Office. 

Q.  On  the  25th?  A.  On  October  25th  as  shown  by - 

Q.  Yes,  that  is  all  right.  But  those  are  the  last  dates? 
A.  — by  Petitioner’s  Exhibit  74-L.  I  prepared  this  appli¬ 
cation  301713,  of  course,  with  the  information  Mr.  Jos¬ 
serand  gave  me.  It  developed  that  (820a)  he  had  the  draw¬ 
ings  made  or,  rather,  he  contacted  the  draftsman  and  had 
the  drawings  made. 

Q.  You  mean  he  instructed  the  draftsman?  A.  Well, 
that  is  my  recollection  on  it  but  he  was  at  the  draftsman’s 
office.  Just  what  drawings  were  used  I  don’t  recall. 

Q.  In  other  words,  you  don’t  know  what  drawings  or 
what  sketches  or  what  preliminary  drawings  Mr.  Josserand 
supplied  the  draftsman?  A.  That  is  correct 

•  •••••*• 

Q.  Let  me  ask  you  specifically  whether  the  charge 
made  on  October  24,  1939,  was  a  change  affecting  those 
parts  of  Figure  4  of  the  drawing  of  Josserand  Application 
301713  as  to  which  I  have  marked  the  corresponding  parts 
with  the  letters  A  and  B  in  Figure  3  of  Josserand  Exhibit 
10?  A.  Well,  the  drawing  as  it  was  originally  made  is 
(821a)  shown  in  Figure  4  of  the  print  of  a  photostatic  print 
which  I  gave  to  you. 

Q.  Of  your  application  Serial  No.  301713?  A.  Yes, 
that  is  right,  showing  Figures  3  and  4.  That  reflects  the 
drawing  as  it  was  made  and  delivered  to  me,  of  course, 
without  the  reference  characters  on  it,  on  September  21, 
1934.  On  October  24th,  as  I  best  recall  it  now,  I  personally 
made  the  changes  of  easing  off  the  curves  indicated  by  the 
numerals  30  and  31  in  Figure  4  of  this  print  of  a  print  and 
made  those  a  little  more  sloping  as  shown  in  the  print  of 
the  original  drawing  which  is  in  the  Patent  Office,  and  I 
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have  never  looked  at  the  original  drawing  but  I  presume 
it  correctly  is  represented  by  this  photostat  that  is  in  the 
record.  I  did  that  because  of  the  fact  that  I  had  it  in  my 
possession  and  in  discussing  it  with  Mr.  Josserand  he  felt 
that  those  curves  were  a  little  too  steep  in  this  drawing 
as  the  draftsman  had  originally  made  it  and  wanted  them 
eased  off  a  little  bit  in  order  to  more  nearly  correspond  to 
his  original  drawing,  Exhibit  No.  13,  which  I  had  had  pi 
my  possession  for  some  time.  That  is,  he  brought  that  pi 
to  me,  as  I  recall  it  now,  at  the  time  he  brought  these  other 
drawings  in  and  I  had  had  that  in  my  file,  and  my  testi¬ 
mony  in  the  Interference  shows  that  I  found  those  in  my 
file  at  a  later  time.  I  had  just  forgotten  that  they  were  in 
Mr.  Josserand’s  general  file. 

Q.  Now,  as  a  matter  of  fact,  the  photostat  which  you 
handed  me  and  which  I  am  going  to  ask  the  reporter  to 
mark  as  Petitioner’s  Exhibit  No.  75-B  and  I  will  mark  tie 
first  sheet  75- A. 

(The  two  photostats  referred  to  were  then  marked 
Petitioner’s  Exhibits  Nos.  75-A  and  75-B,  respectively, 
for  identification.) 

Q.  (By  Mr.  Kalish)  Now  isn’t  it  a  fact  that  the  draw¬ 
ings  of  which  this  photostat,  Petitioner’s  Exhibit  75-B,  is 
a  photostatic  copy,  that  that  drawing  had  already  been 
(822a)  changed  in  that  same  area  of  Figure  4?  A.  When? 

Q.  Well,  as  I  understood  you  to  say — I  understood  you 
to  say  that  the  photostat  which  is  Petitioner’s  Exhibit  75-B 
is  the  photostat  of  this  sheet  of  drawings  before  any  changes 
or  corrections  were  made  in  it?  A.  That  is  correct;  that 
is  the  way  it  came  from  the  draftsman  to  me,  as  I  recall  it. 
All  I  did  was  put  reference  characters  on  it. 

•  ••••••# 

(824a)  Q.  Let  me  ask  you  this,  Mr.  Clark:  Would  you 
have  any  objection  to  my  examining  and  having  a  witness 
examine,  on  my  behalf  the  original  drawing  or,  rather, 
sheets  1  and  2  of  the  original  drawing  on  Bristol  board  as 
filed  in  this  application,  Serial  No.  301713?  A.  In  the  Pat¬ 
ent  Office  you  mean? 
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Q.  Yes.  A.  I  would  have  no  objection, 

Q.  Would  you  consent  to  it?  A.  Yes,  X  would.  I  will 
consent  to  you  looking  at  that  drawing,  yes. 

Q.  And  will  you  consent  to  my  looking  at  the  original 
typed  copy  of  the  application  of  this  same  serial  number 
in  the  Patent  Office?  A.  I  have  no  objection  to  it.  There 
is  nothing  in  there,  as  far  as  I  know,  that  we  are  not  glad 
to  have  you  look  at.  Of  course,  as  I  say,  we  feel  that  it  is 
irrelevant  and  immaterial  to  this  Public  Use  Proceeding, 
but  if  you  are  curious  and  want  to  look  at  it,  I  am  glad  to 
have  (825a)  you  look  at  it,  but  as  I  say,  you  will  probably 
find  that  those  curved  portions  will  show  that  they  were 
changed  on  the  original  drawing,  because  my  recollection 
is  that  I  changed  them  myself  to  make  them  more  nearly 
conform  to  this  Exhibit  1  and  that  occurred  after  Jos- 
serand  had  gone  over  the  application  for  patent  and  come 
back  and  sat  down  and  felt  that  they  were  a  little  too  steep; 
and  my  recollection  is  that  I  changed  those  just  like  any 
patent  attorney  would  change  a  drawing  that  the  client 
felt  didn’t  quite  show  up.  That  was,  of  course,  before  it 
was  filed,  and  I  see  no  objection  or  reason  why  an  attorney 
cannot  go  ahead  and  change  his  drawings,  but  you  will 
probably  find — I  have  never  looked  at  the  original  drawing 
myself  since  it  went  to  the  Patent  Office,  and  you  will  prob¬ 
ably  find  that  it  was  scratched  and  changed. 

Q.  Yes,  and  that  was  on  October  24,  1939?  A.  What? 

Q.  That  was  on  October  24, 1939?  A.  As  best  I  recol¬ 
lect,  and  I  arrive  at  that  conclusion  by  comparing  the  prints 
that  were  first  made. 

Q.  But  the  date  you  arrive  at  from  your  diary?  A. 

Yes. 

•  •••«#•* 
(826a)  Q.  Now  is  it  not  also  a  fact  that  Claims  11,  12  and 
13  appearing  in  Petitioner’s  Exhibit  74- J  were  also  added 
by  you  to  this  application  on  October  24, 1939?  A.  I  would 
say,  looking  at  this  file  copy  of  mine  (827a)  that  Claims 
11,  12  and  13  were  added  later,  because  the  ribbon  copy 
is  a  little  heavier  showing  that  they  were  probably  added 
at  a  later  time  after  the  first  claims  were  put  in. 
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Q.  Yes.  A.  Now  whether  I  added  those  when.  I  was 
checking  the  application  on  October  14th  or  whether  I  added 
them  on  October  24th,  I  cannot  say  for  sure,  but  my  nota¬ 
tion  in  my  diary  book  is  that  I  was  revising  the  Josserand 
application  on  the  24th. 

Q.  Yes.  A.  And  this  normally  would  indicate  to  me 
that  those  claims  were  added  at  that  time,  on  October  24th, 
but  they  may  have  been  added  earlier. 

Q.  Buc  the  best  indication  is  that  they  were  added  pn 
October  24th?  A.  Well  now,  I  wouldn’t  say  that  was  the 
best.  I  will  say  they  were  added  and  my  opinion - 

Q.  And  your  diary?  A.  And  guided  by  my  diary  en¬ 
try,  I  would  say  they  were  probably  entered  on  the  24t!h, 
but  they  might  have  been  entered  on  the  14th. 

Q.  Yes.  Now  let  me  ask  you -  A.  Now  I  want  to 

explain  this  diary  entry.  As  I  testified  before,  the  diary 
entry  that  I  made  on  October  24th  read,  ‘ ‘  Revising  Jos¬ 
serand  application.”  Yesterday  when  I  was  preparing  to 
come  over  here  as  a  witness  and  checking  this  diary  I  gbt 
it  out  and  followed  it  through  for  the  first  time.  I  had  not 
checked  into  this  diary  prior  to  this  time.  This  entry  ap¬ 
peared  as  “Revising  Josserand  application.”  I  went  over 
that  with  Mr.  Mabry  and  with  Mr.  Josserand  and  ex¬ 
plained  that  my  testimony  would  follow  just  about  what 
I  have  given  here.  Later,  right  directly  after  lunch,  I  had 
occasion  to  look  at  the  diary  again  and  I  noticed  that  the 
word  “revising”  had  been  erased,  so  I  immediately  asked 
Mr.  Josserand  if  he  erased  (828a)  that  word  and  he  said, 
“Yes.” 

Q.  When  did  he  erase  that  word?  A.  Yesterday,  I 
should  say  around  noon  some  time. 

Q.  After  you  had  discussed  it  with  him?  A.  Yes. 

Q.  And  after  you  told  him  what  your  testimony  would 
be?  A.  That  is  right. 

Q.  And  did  he  make  that  erasure  with  or  without  your 
permission  or  knowledge?  A.  Well,  it  was  without  my 
permission  and  without  my  knowledge. 

Q.  It  was  without  your  permission  and  without  your 
knowledge.  So  that  he  changed  your  original  book?  A. 
Yes. 
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Q.  And  yon  reinserted  that  when  you  noticed  the 
erasure?  A.  No,  I  never  have  reinserted  it  He  merely 
erased  the  word  “revising”  and  the  words  “Josser and  ap¬ 
plication*  *  remain  right  there.  I  left  it  right  there.  I 
wouldn’t  write  that  word  “revising**  back  into  the  record 
again. 

Q.  But  you  are  saying  this  so  the  truth  may  be  known? 
A.  Yes,  sir,  that  is  right.  The  record  stands  as  I  picked 
it  up  again  and  you  will  see  there  has  been  an  erasure  above 
the  line  “Josserand  application.**  Now  as  to  the  reason 
why  Mr.  Josserand  saw  fit  to  erase  that,  I  understand  you 
have  him  subpoenaed  as  a  witness  and  I  will  leave  that 
entirely  to  him. 

Q.  But  he  didn’t  ask  you  for  permission  to  erase  that? 
A.  Oh,  no.  I  don’t  think  he  meant  any  harm  by  it  is  the 
impression  I  gathered  from  him. 

Q.  Well,  what  did  he  tell  you?  A.  He  told  me  that  he 
didn’t  agree  with  me  as  to  what  constituted  revising  the 
application.  He  didn’t  think  that  I  had  revised  it  so  he 
took  the  liberty  of  erasing  the  (829a)  word  “revising”  in 
there. 

Q.  He  made  this  erasure  not  in  your  presence?  A. 
No,  I  had  left  the  office.  He  was  working  in  the  office. 

Q.  You  left  him  working  in  your  office?  A.  Yes. 

Q.  With  your  papers  in  front  of  him.  Right?  A. 
Right. 

Q.  And  he  had  access,  free  access  without  any  super¬ 
vision.  Right?  A.  To  this  book,  yes. 

Q.  Yes.  A.  And  to  some  of  the  other  papers. 

Q.  And  to  the  other  papers?  A.  Yes. 

(832a)  By  Mr.  Clark:  Here  is  one  thing  I  would  like  to 

call  your  attention  to  and  explain  it  in  connection  with 

this  drawing - 

Q.  Well,  Mr.  Clark -  A.  Let  me  explain  this  to 

you. 

Q.  All  right,  go  ahead.  A.  I  call  your  attention  to 
the  fact  that  the  print  of  the  drawing  that  is  in  the  Patent 
Office - 
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Q.  Yes.  A.  — when  yon  compare  the  numerals  30  and 
31 - 

Q.  Yes.  A.  — they  are  in  one  arrangement  on  this 
print  which  is  75-B;  yon  will  note  that  “30”  and  “31”  in 
both  instances  are  differently  arranged. 

Q.  I  recognize  that  A.  For  instance,  in  Figure  3  they 
are  on  even  a  different  parking  ramp  than  they  are  in  Fig¬ 
ure  3  in  the  exhibit. 

Q.  Yes.  A.  Which  indicates  to  me  that  I  took  this 
print  and  put  those  numerals  on  after  I  had  finished  dic¬ 
tating  and  when  I  got  the  prints  on  the  14th  of  October, 
because  those  prints,  apparently  the  numerals  of  30  and  31 
were  not  on  this  drawing — I  mean  on  the  original  drawing 
when  the  print  was  made. 

Q.  But  you  do  recognize  that  changes  of  the  drawings 
were  made  on  October  24, 1939?  A.  Yes. 

•  ••••••• 

(838a)  Q.  Now  just  a  moment.  And  it  is  also  possible,  be¬ 
cause  you  don’t  know — it  is  also  possible  that  those 
numerals  30  and  31  were  put  on  there  for  the  first  time  on 
October  24th.  That  is  also  possible?  A.  That  is  possible, 
yes. 

Q.  Yes.  And  those  numerals  30  and  31  are  the 
numerals  which  point  to  that  part  of  the  contour  in  Figure 
2  which  was  altered  on.  October  24,  1939?  A.  Yes,  but 
they  also  point  to  the  same  contour  that  was  slightly 
steeper  that  was  there  October  14th,  as  indicated  by  this 
print  75-B. 

(852a)  Q.  Will  you  look  through  that  diary  between  the 
dates  of  October  28,  1939,  and  March  1,  1940,  and  see  on 
what  dates  you  were  in  Washington  between  those  dates? 
(853a)  A.  I  find  I  arrived  in  Washington  on  the  morning 
of  November  15, 1939. 

Q.  What  other  dates?  And  you  were  there  how  long 
then?  A.  I  left  on  the  afternoon  of  the  17th. 

Q.  All  right.  Now  what  other  time  were  you  in  Wash¬ 
ington  between  those  dates?  A.  Up  through  December 
31st  of  1939  I  don’t  find  that  I  made  any  other  trip  to 
Washington. 
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Q.  Now  will  you  look  in  the  1940  diary?  A.  I  don’t 
have  that  with  me  I  don’t  think. 

Q.  Well,  would  you  say  that  you  were  in  Washington 
on  February  20  of  1940?  A.  Not  necessarily.  This  ledger 
sheet  shows  that  I  entered  a  charge  for  a  conference  in 
Washington  in  connection  with  work  for  Mr.  Josserand  on 
February  20  of  1940  but  some  times  I  wait  until  I  return 
before  I  make  those  charges. 

Q.  So  this  charge  which  you  entered  against  Mr.  Jos¬ 
serand  for  a  conference  in  Washington  may  have  been  a 
conference  carried  on  by  you  in  Washington  between  the 
date  of  November  13th  and  17th,  1939?  A.  It  might  have 
been. 

#••••••• 

(854a)  Q.  Well,  the  fact  of  the  matter  is  that  subsequently 
to  the  filing  of  the  Josserand  application,  Serial  No.  301713 
and  prior  to  February  27,  1940,  you  did  interview  the 
Examiner  of  Division  33  in  connection  with  Mr.  Josserand ’s 
application?  A.  I  may  have.  As  a  matter  of  fact,  in  my 
diary  here  it  shows  that  I  talked  to — I  was  in  Division  33 
on  November  17th. 

Q.  Right  A.  Which  is  the  date  that  I  arrived  in 
Washington — no,  the  13th;  November  13, 1939. 

Q.  May  I  see  that  diary  entry  there?  A.  “Division 
33,  Josserand  Patent”. 

(863a)  Q.  And  looking  at  the  contract  which  I  show  you 
(864a)  which  is  Petitioner’s  Exhibit  81,  and  knowing  what 
is  in  this  draft  which  you  have  not  shown,  you  can  fairly  say 
that  your  work  with  Mr.  Josserand  on  June  5th  and  6th 
on  a  contract  is  work  which  ultimately  resulted  in  the  con¬ 
tract,  Petitioner’s  Exhibit  81  ?  A.  Well,  some  of  the  phases 
of  it  might  have  been  mine.  This  contract  has  a  backing 
on  it  of  King  &  King  at  San  Bemadino,  California,  which 
would  indicate  that  they  typed  that  contract. 

(881a)  Q.  Diary  entry  on  October  14, 1939,  against  8:30  to 
9:00  a.  m.  Right?  A.  Yes. 
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Q.  Reading:  “ Checking  Josserand  application.”  And 
then  on  October  24,  1939,  there  is  a  diary  entry  against 
the  time  8:30  to  10:00  a.  m.,  inclusive,  reading  “Josserand 
application.’ *  Right?  A.  Yes. 

Q.  But  it  is  above  this  last  entry  that  Mr.  Josserand 
erased  the  word  “revision  of”?  A.  “Revising.” 

Q.  “Revising”?  A.  “Revising.” 

Q.  And  he  erased  that  yesterday?  A.  That  is  right ; 
on  Saturday,  April  1st. 

Q.  1944?  A.  And  the  space  still  remains  blank,  jqst 
the  way  it  was. 

Q.  With  the  erasure  showing?  A.  It  shows  there  was 
an  erasure  there  just  as  I  testified  this  morning. 

Q.  Yes.  A.  And  it  shows — that  same  date  shows  that 
later  on  in  the  day  at  1 :30  in  the  afternoon - 

Q.  Oh,  yes,  I  forgot,  there  was  another  diary  entry  bn 
the  same  day?  A.  Yes. 

(882a)  Q.  At  1:30;  just  the  word  “Josserand”?  A.  Y^s. 

Q.  And  I  presume  that  meant  that  he  came  in  to  see 
you  on  that  day?  Right?  A.  That  is  right. 

Q.  And  another  on  October  25, 1939,  against  1 :00  p.  m. 
“Mr.  Josserand”,  right?  A.  That  is  right. 

Q.  Indicating  that  Mr.  Josserand  was  in  to  see  ybu 
then?  A.  That  is  right.  But  he  may  have  been  in  at  other 
times. 

Q.  Yes.  A.  But  those  are  the  entries  that  appear  in 
that  diary  sheet.  As  I  testified  originally,  that  is  not  neces¬ 
sarily  all  of  the  calls  that  he  made  to  me  or  all  of  the  times 
that  I  worked  for  him.  I  would  like  to  say  in  connection 
with  this  erasure  that  you  mentioned  on  October  24th,  I 
don’t  think  that  I  was  out  of  the  office  more  than  just  a  fejw 
minutes  at  the  time  that  occurred.  I  went  out  to  get  a 
drink  and  then  I  think  I  went  in  Mr.  Mabry’s  office  maybe 
for  a  minute  and  I  was  probably  back  in  the  office  in  five 
minutes. 

Q.  But  it  is  during  those  few  minutes  that  you  were 
out  that  he  made  the  erasure?  A.  That  is  right 

Q.  Without  first  having  told  you  anything  about  it? 
A.  No,  he  didn’t  tell  me  anything  about  it 
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Q.  In  other  words,  he  didn’t  discuss  that  matter  with 
yon  before  he  made  the  erasure?  A.  No. 

Q.  And  it  was  only  after  he  made  the  erasure  and,  I 
presume,  when  you  called  him  to  task  for  it?  Right?  A. 
Well,  I  began  looking  at  that  diary  and  didn’t  see  the  word 
“revising”,  so  I  asked  him. 

Q.  You  called  him  to  task  for  it?  (883a)  A.  Well,  I 
knew  I  hadn’t  erased  it  so  I  called  him  to  task  very  seri¬ 
ously. 

Q.  Yes.  A.  As  I  stated  this  morning  in  my  testimony 
— you  asked  me  the  reason  why  he  did  it.  That  is  the 
reason  that  he  gave  to  me. 

Q.  Yes,  after  you  called  him  to  task?  A.  Yes. 

Q.  Yes.  A.  And  that  was,  that  he  disagreed  with  me 
as  to  the  particular  word  that  I  had  used. 

Q.  And  I  presume  that  prior  to  that  time  you  had 
discussed  with  him  these  diary  entries?  A.  Yes,  I  told 
him  that  I  was  just  going  to  follow  that  diary  through  and 
that  was  my  testimony. 

Q.  Yes.  And  that  discussion  took  place  before  he 
made  the  erasure?  A.  Yes,  that  is  right. 

Q.  So  that  you  and  he  were  in  conference  as  to  what 
would  be  produced  under  the  subpoena  duces  tecum.  Right? 
A.  I  was  trying  to - 

Q.  And  you  also  discussed  with  him  what  you  would 
testify  to?  A.  I  told  him  generally  what  my  diary  sheets 
showed  and  explained  to  him  the  entries  that  I  had  made 
in  it  and  the  reason  why  I  had  made  them  just  like  any 
other  attorney  would  discuss  his  case  with  his  client 

Q.  Yes,  surely.  So  he  knew  what  that  word  revising 
meant?  A.  Yes. 

Q.  Having  had  your  explanation  of  it?  A.  That  is 
right  I  don’t  know  as  I  went  into  it  as  much  in  detail  as 
I  did  here  in  my  testimony  today.  In  fact,  I  just  ran  briefly 
through  it  with  him. 

Q.  Yes.  Enough  so  that  he  understood  it?  (884a) 
A.  I  thought  he  did. 

•  ••••••# 

(899a)  Q.  Insofar  as  you  can  place  any  date,  any  actual 
recollection,  the  first  time  that  that  Galveston  Drive-in 
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Theater  came  to  your  attention,  that  you  know  anything 
about,  was  sometime  in  March  of  1940  in  connection  with  the 
preparation  of  the  preliminary  statement?  A.  That  is  the 
first  definite  date  that  I  am  able  in  mind  to  refresh  my  recol¬ 
lection. 

Q.  Yes.  Now  I  assume  that  this  preliminary  statement 
was  prepared  by  you?  A.  Yes,  it  was  dictated  by  me.  j 
(900a)  Q.  Composed  by  you?  A.  Yes. 

#•«••••• 
(901a)  Q.  And  when  you  said  in  that  preliminary  state¬ 
ment  “The  invention  was  first  disclosed  to  others  on  or 
about  July  1,  1933”,  you  were  referring  to  a  disclosure  of 
the  same  subject  matter  as  is  disclosed  in  said  application, 
Serial  No.  702294?  A.  I  presume  I  was. 

I 

•  ••••••• 

(902a)  Q.  And  when  you  wrote  in  the  preliminary  state¬ 
ment  “And  subsequently  the  starting  of  a  theater  which 
was  experimented  with  at  Galveston,  Texas”,  I  presume 
you  were  referring  to  the  Drive-In  Theater  which  was  on 
the  Galveston  beach  from  about  July  5th  to  July  26,  1934, 
and  the  public  performances  of  which  were  advertised  in 
the  Galveston  paper.  Is  that  correct?  A.  I  was  referring 
to  the  information  which  Mr.  Josserand  had  given  me  at 
that  time  regarding  that  theater  on  the  beach  at  Galveston. 

Q.  Well  now,  you  were  referring  to  the  Drive-In  The¬ 
ater  which  was  in  existence  on  the  Galveston  beach  between 
July  5th  and  July  26,  1934?  A.  Yes,  sir,  the  information 
having  been  given  to  me  by  Mr.  Josserand. 

Q.  Yes.  A.  I  had  no  personal  knowledge  of  the  ex¬ 
istence  of  that  theater  or  the  fact  that  it  was  constructed  in 
a  certain  manner. 

Q.  Yes.  A.  Except  that  Mr.  Josserand  had  in  the 
past  given  me  that  information. 

•  ••••••• 

(903a)  Q.  And  was  it  your  understanding,  at  that  time, 
that  that  theater  at  Galveston,  that  is  to  say  was  it  your 
understanding  at  the  time  you  drew  the  preliminary  state¬ 
ment  that  that  Galveston  theater  had  embodied  all  the 
elements  of  the  Interference  Count?  A-  From  the  in* 
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formation  which  Mr.  Josserand  gave  me  I  felt  that  it  had 
or  I  would  not  have  prepared  the  preliminary  statement 
in  that  way.  I  would  not  have  put  down  that  date. 

•  ••••••• 

(904a)  Q.  And  when  you  wrote  in  the  preliminary  state¬ 
ment  “And  that  since  that  time  actual  theaters  constructed 
in  accordance  with  the  invention  have  been  made  and  used”, 
you  were  referring  to  the  1940  Houston  theater  or  were 
you  referring  to  the  1934  Galveston  theater?  A.  As  I  re¬ 
call  it  now,  I  was  referring  to  the  1934  Galveston  theater, 
because  I  don’t  think  the  Houston  theater  was  built  until 
after  March,  1940.  I  think  it  opened  June  1,  1940. 

•  ••••••• 

(905a)  Q.  So  that  in  Section  (c)  you  took  the  position  that 
it  had  only  been  experimented  with?  A.  Yes,  sir. 

Q.  And  in  Section  (d)  you  took  the  position  that  that 
same  theater  was  an  actual  theater  and  that  it  had  been 
made  and  used;  is  that  right?  A.  That  is  right. 

Q.  Now  when  you  responded  to  the  Commissioner’s 
notice  under  Rule  93,  which  notice  is  dated  November  8, 

1939,  in  the  Josserand  application.  Serial  No.  301713,  by 
writing  for  Mr.  Josserand  and  having  Mr.  Josserand  exe¬ 
cute  an  oath  which  he  apparently  executed  on  January  3, 

1940,  that  “The  earliest  fact  or  act  susceptible  of  proof  by 
him  upon  which  he  will  rely  to  establish  the  conception  of 
the  subject  matter  defined  by  Claims  11,  12  and  13  of  said 
application  is  a  date  on  or  about  July  1,  1933”,  you  were 
again  referring  to  the  drawings  which  became  the  drawings 
of  Josserand  application.  Serial  No.  702294,  filed  Decem¬ 
ber  14,  1933,  were  you  not?  A.  That  is  right. 

Q.  And  it  was  upon  the  basis  of  this  response,  in  the 
form  of  Mr.  Josserand ’s  affidavit  of  January  3,  1940,  that 
you  obtained  the  declaration  of  Interference  78008;  isn’t 
that  true?  A.  I  presume  the  Patent  Office  relied  on  that 
statement  That  is  why  they  asked  for  it  yes. 

Q.  Yes,  and  you  know  enough  about  the  practice - 

A.  Yes. 

Q.  — of  course,  to  know  that  the  Interference  78008 
(906a)  was  declared  in  reliance  upon  that  affidavit  of  Mr. 
Josserand?  A.  Yes. 
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Q.  His  affidavit  of  January  3,  1940,  from  which  I  cor¬ 
rectly  quoted  the  relevant  part,  did  I  nott  A.  That  is 
right  •  j 

Q.  And  yon  drew  this  affidavit,  didn’t  yon?  A.  Yes, 
on  the  information  which  Mr.  Josserand  had  given  me.  i 
Q.  And  that  information  was  a  bit  of  information 
which  reposed  in  your  files  since  1933,  namely  your  file  of 
Josserand  application  702294  which  yon  yourself  filed  on 
behalf  of  Mr.  Josserand  on  December  14,  1933,  and  which 
had  matured  into  Patent  2012718,  is  that  right?  A.  That 
is  right  .  .  .  | 

Q.  So  it  is  not  any  information  that  Mr.  Josserand 
brought  to  you  at  that  time  but  it  is  information  which  had 
reposed  in  your  files  since  ’33?  A.  Yes.  As  I  have  said 
before,  my  interpretation  of  that  Count  has  been  that  it  fit 
upon  that  earlier  patent 

Q.  Yes.  A.  I  have  argued  that  all  the  way 
this  proceeding. 

Q.  Unsuccessfully?  A.  Yes,  unsuccessfully. 

Q.  And  that  interpretation  was  an  interpretation  orig¬ 
inating  with  you  and  not  with  Mr.  Josserand;  in  other 
words,  that  was  your  idea?  A.  I  don’t  know  that  it  wae. 
I  would  not  say  that  it  was  my  idea  or  his  idea 

Q.  But  you  advanced  that  idea  in  Mr.  Josserand ’s 
affidavit  of  January  3,  1940,  intending  the  Patent  Office  tip 
reply  [rely]  upon  it?  A.  That  is  right. 

Q.  But  nowhere  did  you  in  that  affidavit  tell  the  Patent 
Office  that  this  proof  upon  which  you  were  [to]  rely  (907a) 
to  establish  conception  of  the  subject  matter  defined  by 
Claims  11,  12  and  13  of  the  Josserand  application,  Serial 
No.  301713,  was  nothing  more  than  the  drawings  of  the 
original  patent  2102718?  A.  I  didn’t  state  any  more  than 
the  affidavit  shows;  no. 

Q.  You  didn’t  disclose  that  to  the  Patent  Office?  A.  I 
did  not  say  that,  no,  but,  of  course,  in  that  application  we 
had  made  a  cross  reference  to  the  earlier  issued  patent,  in 
the  specification  of  the  application  301713. 

Q.  Of  course,  in  this  affidavit  which  you  prepared  fori 
Mr.  Josserand  on  January  3,  1940,  you  did  not  disclose 
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that  you  were  relying  upon  that  cross  reference?  A.  I  did 
not 

#•#••••• 
(908a)  Q.  What  is  your  position  today,  that  that  Galveston 
drive-in  theater  was  or  was  not  a  public  use  of  the  Inter¬ 
ference  Count?  A.  Well,  my  position  all  the  way  through 
ting  Interference,  Mr.  Kalish,  has  been  that  that  was  an 
experimental  use. 

Q.  Now  what  is  your  position  today,  that  that  was  not 
a  public  use?  A.  Yes. 

(911a)  MR.  CLARK:  And  if  you  had  asked  me  to  come 
in  this  case,  I  think  I  would  have  come  without  sub¬ 
poena  but  you  saw  fit  to  subpoena  me  and  I  am  here 
and  I  want  to  be  released  from  it. 

MR.  KALISH:  All  right  You  are  now  released. 
Mr.  Josserand,  will  you  take  the  stand? 

MR.  CLARK:  I  would  like  to  make  a  statement 
for  the  record.  I  respectfully  withdraw  from  this  case 
as  Mr.  Josserand  Js  attorney,  with  his  consent.  I  pre¬ 
sume  that  you  will  adjourn  your  depositions  and  afford 
him  an  opportunity  to  obtain  another  attorney  to  rep¬ 
resent  him. 

MR.  KALISH:  No,  I  think  not  There  has  been 
no  reason  shown  on  the  record  why  this  change.  So 
far  as  I  am  concerned,  I  am  going  ahead  with  the  case. 
We  have  been  put  to  an  enormous  expense  and  every 
adjournment  multiplies  the  expense.  If  you  will  give 
a  statement  on  the  record  as  to  your  reasons  for  with¬ 
drawal  fully  and  fairly,  that  might  change  my  (912a) 
position. 

MR.  CLARK:  The  testimony  that  I  gave  yester¬ 
day  I  think  answers  that  question  fully  and  fairly,  re¬ 
garding  my  diary  book.  You  know  what  I  am  referring 
to  just  as  well  as  I  do. 
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Excerpts  from  testimony  of  Taylor’s  public-use- witness 
T.  H.  Dodson  on  April  3,  1944  (PX  18-b). 

(919a)  Q.  What  is  your  occupation?  A.  I  am  a  business 
agent  for  the  Carpenters  Union,  United  Brotherhood  of 
Carpenters  &  Joiners  of  America. 

Q.  In  Galveston?  A.  Yes.  Financial  secretary  «nd 
business  agent. 

•  •  •  •  •  •  •  • 

Q.  And  you  have  built  a  number  of  school  buildings 
and  church  buildings?  A.  Yes,  sir,  I  have  built  a  number 
of  schools  and  I  have  built  two  churches  and  I  have  built 
several  theaters.  You  understand  these  school  buildiiigs 
were  not  big  buildings.  About  $65,000.00  I  believe  is  ihe 
biggest  job  I  ever  had  at  one  time. 

•••••••# 

(920a)  Q.  I  now  show  you  photostats  of  some  newspaper 
clippings  from  the  Galveston  Daily  News  and  I  call  your 
particular  attention  to  the  parts  marked  with  a  red  crayon 
and  I  will  ask  you  just  to  read  them  quickly  and  I  will 
ask  you  some  questions  about  them  (Josserand  Exhibits 
4,  5  and  6  handed  to  witness.)  I  should  say  here  for  Mr. 
Heidingsf elder ’s  benefit  that  these  are  exhibits  already  in 
the  case.  (921a)  A.  (Examining  exhibits.)  Yes,  sir. 

Q.  Now  do  you  know  anything  about  the  drive-in  the¬ 
ater  referred  to  in  these  three  newspaper  clippings?  A. 
I  don’t  think  there  was  ever  any  other  except  the  one  I 
have  in  mind.  I  think  that  was  back  in  ’34.  That  was  one 
built  on  East  Beach  just  off  the  Boulevard,  on  the  beach 
at  Sixth  Street. 

Q.  What  connection  did  you  have  with  that  drive|-in 
theater?  A.  Well,  I  built  a  screen  down  there  for  thfem 
and  took  an  old  building  that  had  been  a  contractors’  office 
building  there  and  set  it  up  as  a  projection  room. 

Q.  And  who  were  the  men  for  whom  you  did  this  work? 
A.  Mr.  Emenhiser,  A.  H.  Emenhiser  and  Mr.  Price,  C.  E. 
Price. 

Q.  Mr.  C.  E.  Price  and  Mr.  H.  E.  or  H.  A.  Emenhiser? 
A.  Mr.  Emenhiser;  they  called  him  “Ace”. 
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Q.  “Asa”?  A.  They  called  him  “Ace”.  I  don’t 
know  what  his  initials  were. 

Q.  And  did  yon  have  a  contract  or  agreement  for  the 
building  of  this  screen?  A.  I  had  a  verbal  contract  for  the 
work  that  I  done  on  the  screen  and  on  the  office  or  projec¬ 
tion  room. 

Q.  How  about  the  seats?  A.  Well,  that  was  a  sepa¬ 
rate  deal.  I  had  a  contract  for  the  seats  but  it  was  after¬ 
wards. 

(922a)  Q.  But  these  contracts  were  for  the  building  of 
these  things  for  a  stated  lump  sum?  A.  Yes,  sir. 

Q.  And  with  whom  did  you  have  these  contracts?  A. 
Mr.  Emenhiser. 

Q.  What  did  Mr.  Price  have  to  do  with  it?  A.  Well, 
it  seems  that  he  was  the  man  that  was  paying  the  bills  and 
so  on;  I  don’t  know  just  what  his  part  of  it  was.  He  was 
connected  with  the  drive-in  theater  in  some  way.  I  don’t 
know  what  it  was,  but  he  was  the  only  man  that  I  ever  saw 
pay  any  bills  or  anything  of  the  kind. 

•  *•••••• 

(923a)  Q.  And  how  long  did  you  work  on  this  job?  A.  I 
don’t  remember. 

Q.  Approximately?  A.  I  would  say  approximately 
about  fourteen  days. 

•  ••••••• 

(924a)  Q.  And  was  there  an  area  wholly  behind  the  seats 
for  parking  automobiles?  A.  Yes,  sir. 

Q.  And  what  was  the  surface  there?  A.  It  was  just 
as  the  beach  run. 

Q.  You  mean  just  plain  beach?  A.  Yes,  sir. 

(925a)  Q.  Surface?  A.  Yes,  sir. 

Q.  Without  any  alteration?  A.  It  didn’t  have  any 
alterations  of  any  kind. 

•  ••••••• 

Q.  Now  did  you  ever  go  to  this  drive-in  theater  after 
it  had  been  finished  and  after  they  began  public  perform¬ 
ances,  in  other  words,  after  the  theater  was  opened,  you 
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I 

might  say?  A.  Yes,  sir,  I  believe  the  opening  night  and 
then  I  went  twice  after  that,  I  believe. 

Q.  Did  you  go  there  to  see  a  show?  A.  Yes,  sir. 

Q.  And  did  yon  pay  admission?  A.  No,  sir,  I  didn’t 
pay  any  admission. 

Q.  Row  did  you  get  in?  A.  Mr.  Emenhiser  gave  me 
a  pass  for  my  wife  and  I. 

I 

(926a)  Q.  And  on  these  three  different  occasions  that  you 
went  there  to  see  a  show  did  you  stay  through  a  show?  jA. 
Yes,  sir. 

Q.  And  did  you  sit  through  any  of  these  shows  seated 
in  your  car?  A.  No,  sir,  I  didn’t.  I  tried  to  one  time  but 
I  couldn’t  see  so  my  wife  and  I  got  out  and  went  down  and 
sat  down  on  the  benches,  on  the  seats. 

Q.  But  each  time  you  drove  your,  car  in -  A.  No,  I 

didn’t  drive  my  car  in  but  one  time. 

•  *•••••• 

Q.  Now  on  these  three  different  occasions  when  you 
went  to  see  a  motion  picture  show  at  this  drive-in  theater, 
was  the  surface  of  the  car  parking  area  within  the  en¬ 
closure  within  the  fence,  as  it  were,  or  within  the  drive-in 
theater,  any  different  from  what  you  have  already  de¬ 
scribed?  A.  Not  any  more  than  just  the  ruts  that  tjie 
automobile  tires  cut  going  in. 

Q.  Were  there  ever  successive  series  or  any  sets  of 
inclined  ramps  built  in  this  car  parking  area?  A.  No,  sir. 

Q.  Either  during  its  construction  or  after  the  theater 
(927a)  had  opened?  A.  If  there  were  ever  any  there  I 
didn’t  see  them.  If  they  were  put  in,  they  were  gone  the 
next  time  I  went  by.  That  is  just  the  natural — as  the  sand 
would  drift  on  the  beach. 

Q.  Had  you  also  seen  this  drive-in  theater  after  it  had 
opened,  on  occasions  other  than  the  three  occasions  wh6n 
you  went  to  see  a  show,  as,  for  instance,  driving  by  on  the 
Seawall?  A.  Oh,  I  drove  by  it  almost  every  day,  sometimes 
two  or  three  times  a  day. 

Q.  And  could  you  see  the  drive-in  theater  from  the 
Seawall?  A.  Yes,  sir. 


284 


Taylor’s  witness  Dodson  on  4-3-44 


Q.  And  was  the  car  parking  area  within  this  drive-in 
theater  ever  any  different  than  just  ordinary  beach  sur¬ 
face?  A.  If  it  was,  I  never  did  see  it. 

Q.  I  show  you  a  print  of  a  drawing  which  is  marked 
here  for  identification  as  Petitioner’s  Exhibit  64  and  ask 
whether  there  was  ever,  in  that  drive-in  theater,  a  grading 
of  the  sand  or  contouring  of  the  car  parking  area  like  that 
shown  in  the  profile  beneath  the  car  wheels  in  this  print? 
(Exhibiting  print  to  witness.)  A.  No,  sir,  the  sand 
wouldn’t  stand  like  that. 

Q.  Is  there  any  possibility  that  such  a  structure  in  the 
sand,  or  such  a  contouring  in  the  car  parking  area  of  the 
drive-in  theater,  could  have  been  there  without  your  seeing 
it?  A.  I  don’t  think  so,  no,  sir. 

•  ••••••• 

(928a)  Q.  And  relate,  if  you  will,  in  your  own  words,  this 
occasion  when  you  say  Mr.  Emenhiser  sold  some  stock. 
A.  Well,  I  was  on  the  street  talking  to  Mr.  Price  and  he 
told  me  he  had  some  stock  sold  and  I  asked  him  who  he 
was  selling  it  to  and  he  said  Mr.  Sass,  and  he  said,  “Go 
down  with  me”,  and  on  our  way  down  we  met  Mr.  Sass — 
met  Mr.  Emenhiser  and  he  went  down  with  us  and  Mr.  Sass 
gave  him  a  check  for  the  money. 

(929a)  Q.  How  much?  A.  A  thousand  dollars.  And  he 
went  to  the  bank  to  identify  them  so  that  they  could  get 
the  check  cashed. 

Q.  And  you  went  to  the  bank  with  them?  A.  He  went; 
Mr.  Sass  went  along. 

Q.  Mr.  Sass  went?  A.  Well,  I  went  along  with  them 
for  the  lack  of  something  better  to  do. 

*••••••• 

(930a)  Q.  Now,  do  you  know  Joseph  Townsend,  Sr.?  A. 
I  don’t  know  whether  he  is  Senior  or  Junior.  I  do  know 
Joe  Townsend. 

Q.  How  old  a  man  would  you  say  he  was  approxi¬ 
mately?  A.  Oh,  I  would  say  he  is  a  man  around  50  now. 
He  wouldn’t  have  been  that  much  then,  I  don’t  think,  but 
he  is  a  man  now  somewhere  around — I  would  say  he  60  or 
in  his  early  sixties. 
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I 

Q.  And  do  you  know  his  brother,  Bichard  Townseiidf 
A.  Yes. 

i 

•  •  •  •  t  •  • 

(931a)  Q.  That  is  enough  to  identify  him  to  you.  Now 
were  either  of  those  two  men  on  this  job  of  building  this 
Drive-in  Theater  any  time  while  you  were  on  the  job?  A. 
No,  sir. 

Q.  You  had  never  seen  them  on  the  job?  A.  I  never 
did  see  them  on  that  job,  no,  sir. 

Q.  And  had  they  been  there  at  any  time  while 
were  you  certainly  would  have  known  about  it? 
would  have  known  about  it  if  they  had  been  there  w! 
was  there. 

Q.  They  couldn’t  have  been  there  while  you  were  there 
without  you  knowing  about  it?  A.  Not  working,  no,  sir, 
because  they  were  non-union  carpenters  and  I  belonged  to 
the  union  and  immediately  when  they  started  working  I 
would  have  to  quit. 

Q.  Now  I  point  out  to  you  Mr.  Louis  P.  Josserand, 
whom  you  heard  speak  a  few  minutes  ago  addressing  ipe, 
I  suppose,  in  connection  with  my  examination  of  yon. 
(Indicating  Mr.  Josserand.)  Had  you  ever  seen  him  be¬ 
fore?  A.  I  never  saw  him  in  my  life  before  that  I  know 
of.  I  don’t  remember  if  I  ever  did. 

Q.  So  far  as  you  know,  did  he  have  anything  to  do 
with  the  construction  or  operation  of  this  Drive-in  Theater? 
A.  Not  so  far  as  I  know.  The  only  two  men  that  I  ever 
had  any  contact  with  was  Mr.  C.  E.  Price  and  Ace  Emen- 
hiser. 

•  ••••••• 

Excerpts  from  Louis  P.  Josserand’s  testimony  in  Public 
Use  Proceedings  on  April  4, 1944  (PX  18-b). 

(974a)  Q.  I  didn’t  ask  you  what  the  instructions  were.  I 
simply  asked  you  what  papers  were  supplied  by  you  in 
connection  with  the  preparation  of  the  drawings  which  be¬ 
came  the  drawings  of  your  application  Serial  No.  301,713 
(975a)  showing  the  profile  and  you  said  it  was  a  copy  of 
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your  issued  patent?  A.  It  was  one  of  the  drawings,  yes, 
sir. 

Q.  And  that  is  the  only  drawing  that  you  can  now 
identify  as  having  been  supplied  by  you  at  that  time  show¬ 
ing  the  profile?  A.  It  is  the  only  one  I  am  positive  of. 

Q.  Yes.  Now  you  say  that  you  did  not  go  directly  to 
Mr.  Koefoed?  A.  I  said  I  wasn’t  positive  on  that  point. 
Q.  It  could  be  either  way?  A.  It  could  be,  yes. 

•  ••••••• 

Excerpts  from  testimony  of  Taylor’s  public-use- witness 
Alex  Koefoed  on  April  4,  1944  (PX  18-b). 

•  ••••••a 

(978a)  Q.  What  is  your  occupation?  A.  Engineer. 

Q.  How  long  have  you  been  so  occupied?  A.  Well, 
many  years.  I  have  been  in  this  building  since  1923  in  the 
same  business.  I  have  previously  been  in  business  in  New 
York. 

Q.  And  do  you  make  it  a  practice  to  make  drawings 
on  Bristol  boards  to  be  used  as  a  part  of  patent  applica¬ 
tions  to  be  filed  in  the  Patent  Office?  A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Lester  B.  Clark?  A.  Yes. 

Q.  He  testified  that  he  recently  consulted  your  records 
to  ascertain  some  dates  as  to  when  a  certain  drawing  was 
started  or  made  by  you?  A.  Yes. 

(979a)  Q.  I  will  ask  you  to  produce  that  record?  A.  Yes, 
sir,  right  here  (Producing  book).  This  is  the  first  of  that 
month  I  received  it  from  Mr.  Clark  (indicating)  and  this 
(indicating)  represents  two  drawings;  that  (indicating) 
is  his  docket  number  and  this  (indicating)  is  the  name  of 
this  patent  “Open  Air  Theater  Parking”. 

Q.  What  is  the  next  date?  A.  That  is  the  date  it  was 
delivered  to  Mr.  Clark. 

Q.  What  is  the  next  date?  A.  That  is  the  date  it  was 
paid. 

Q.  Now  do  you  have  any  other  record?  A.  No,  that 
is  the  only  record  I  have  got 
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(981a)  Q.  Namely,  the  second  sheet  of  the  drawing,  appli¬ 
cation  Serial  No.  301713,  is  that  right?  A.  Yes. 

Q.  And  we  asked  you  whether  you  had  made  that 
drawing?  A.  Yes. 

Q.  And  you  said  you  did?  A.  Yes. 

Q.  And  we  also  asked  you  whether  you  had  ever  made 
any  change  in  the  contour  of  Figure  4?  A.  Yes. 

Q.  Of  that  sheet  of  drawing  and  you  said  you  had  not? 
A.  Not  to  my  knowledge,  no. 

Q.  Yes.  And  you  know  of  no  change?  A.  No. 

Q.  Made  in  Figure  4;  right?  A.  No. 

Q.  Now  can  you  say,  as  a  matter  of  fact,  whether  the 
drawing  when  it  was  delivered  by  you  on  September  21, 
1939 -  A.  Yes. 

Q.  — whether  the  contour  indicated  by  the  reference 
numerals  30  and  31  and  the  corresponding  numbers  on  tijie 
same  figure  4  a  little  in  front  of  it,  whether  that  contour 
was  the  same  on  the  drawing  delivered  by  you  on  Septem¬ 
ber  21,  1939,  as  it  is  in  the  print  of  the  drawing  as  filed  as 
it  appears  on  page  24  of  the  printed  transcript  of  record 
in  Interference  78008?  In  other  words,  whether  the  thing 
you  delivered  had  precisely  the  same  contour  as  what  is 
shown  here?  A.  Well,  I  couldn’t  swear  to  that  because  I 
don’t  remember.  To  my  knowledge  I  made  no  change. 
(982a)  Q.  You  made  no  change?  A.  As  far  as  I  recall. 

Q.  Of  course  if  changes  were  made  by  others  that  yob 
would  not  know?  A.  No. 

Q.  Except  as  they  may  have  been  made  in  your  pres¬ 
ence?  A.  No,  no  such  changes  have  taken  place. 


Q.  How  did  you  receive  this  job  on  September  1,  1939, 
as  you  say  you  received  it?  Was  it  brought  to  you  or  di<J 
you  go  to  somebody  else’s  office?  A.  I  believe  I  went  to 
Mr.  Clark’s  office  to  get  it  That  is  the  usual  procedure. 

Q.  I  suppose  he  telephoned  you  and  asked  you  to  com& 
by?  A.  Yes. 

Q.  And  you  went  up  to  his  office?  A.  Yes. 

Q.  And  you  received  your  instructions  from  him?  A. 

Yes. 
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Q.  Not  from  Mr.  Josserand?  A.  No,  I  don’t  believe 
so.  I  believe  Mr.  Clark  gave  me  whatever  sketch  he  had 
and  told  me  to  go  ahead. 

•  ••••••* 

(984a)  Q.  Now  do  you  have  any  recollection  of  ever  having 
met  Mr.  Josserand  prior  to  that  time,  I  mean  prior  to  last 
Saturday?  A.  Yes.  when  I  went  to  Mr.  Josserand ’s  office 
on  October  27th  and  got  a  check  for  the  work. 

Q.  On  October  27,  1939?  A.  Yes. 

Q.  Do  you  have  any  recollection  of  having  met  Mr. 
Josserand  prior  to  October  27, 1939?  A.  I  don’t  remember. 

Q.  You  have  no  present  recollection?  A.  No. 

Q.  Of  having  met  him  before?  A.  No,  I  don’t  know. 

Q.  You  have  no  recollection  that  he  ever  came  to  your 
office  in  connection  with  the  preparation  of  the  drawing 
which  became  a  part  of  application  Serial  No.  301713?  A. 
No. 

Q.  And  the  drawing  was  delivered  by  you  on  Septem¬ 
ber  21,  1939?  A.  Yes. 

Q.  Directly  to  Mr.  Clark?  (985a)  A.  Yes,  sir. 

Q.  Delivered  by  you  personally?  A.  Yes. 

Q.  Is  that  correct?  A.  I  always  do. 

Q.  And  when  you  delivered  that  drawing  to  Mr.  Clark 
did  he  make  any  corrections  or  ask  you  to  make  any  cor¬ 
rections?  A.  No. 

Q.  He  simply  took  the  drawing?  A.  That  is  all. 

•  #•••••• 

(986a)  Q.  So  your  only  contact  with  these  two  sheets  of 
drawings  which  became  a  part  of  Josserand  Application 
Serial  No.  301713  were  the  times  you  went  to  Mr.  Clark’s 
office  on  September  1,  1939,  to  receive  the  instructions  and 
the  time  you  delivered  them  back?  A.  That  is  right. 

Q.  Aiid  delivered  the  finished  job  to  him  on  September 
21,  1939?  A.  That  is  correct. 

Q.  And  you  didn’t  see  the  drawings  thereafter?  A. 
No. 

Q.  Is  that  correct?  (987a)  A.  Yes. 

Q.  What  did  Mr.  Clark  say  to  you  when  you  delivered 
these  drawings  to  him  on  September  21,  1939;  that  the 
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drawings  were  in  any  way  inaccurately  drawn  by  you  or 
that  there  was  some  deficiency  in  any  way?  A.  No. 

Q.  He  made  no  criticism  of  them  in  any  way  at  all? 
A.  No. 

| 

•  ••••••  + 

(988a)  Q.  I  now  show  you  two  pencil  sketches,  one  marked 
Petitioner’s  Exhibit  77  and  the  other  marked  Petitioner’s 
(989a)  Exhibit  78  and  I  show  you  a  copy  of  Josserand’s 
Patent  2102718  which  is  marked  Josserand  Exhibit  10?  A. 
Yes. 

Q.  And  ask  you  whether  at  the  time  you  were  in¬ 
structed  to  make  the  drawings  which  became  the  drawings 
of  application  Serial  No.  301713,  whether  at  that  time  these 
three  items  were  not  the  three  items  handed  to  you  as  the 
basis  for  your  work,  that  is  the  thing  which  you  were  to 
follow,  namely  two  plan  views  and  the  two  contours  shown 
in  Figures  2  and  3  of  Patent  No.  2102718?  (Exhibiting 
papers  to  witness.)  A.  These  look  like  they  are.  It  is  ^o 
long  ago  that  I  cannot — they  look  like  drawings  that  I  had, 
these  two  here.  (Indicating.) 

Q.  And  when  you  say,  “These  two”,  you  refer  to  Peti¬ 
tioner’s  Exhibits  77  and  78?  A.  Yes. 

Q.  Those  were  the  two  sheets  which  you  used  for  mak¬ 
ing  the  two  plan  views  which  became  Figures  1  and  2  <>f 
drawings  of  Application  Serial  No.  301713?  A.  Is  that 
this  one  here?  (Indicating.) 

Q.  Yes.  Is  that  correct?  A.  Yes. 

I 

•  •  ♦  •  *  •  •  • 

(990a)  Q.  In  other  words,  a  comparison  of  Figures  2  and 
3  of  the  patent  with  Figures  3  and  4  of  the  application  indi¬ 
cate  to  you  that  the  patent  was  used  as  the  basis  for  the 
profiles  of  the  patent  application?  A.  I  believe  so. 


(991a)  Q.  First  I  will  ask  you  a  preliminary  question k 
These  drawings  which  became  a  part  of  Josserand  appli¬ 
cation  Serial  No.  301713,  filed  October  28,  1939,  were  not 
lettered  by  you  in  the  sense  that  the  reference  numeral^ 
designating  the  different  part -  A,  No,  sir. 
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Q.  — they  were  not  put  on  by  you?  A.  No,  sir,  only 
“Figures  2,  3  and  4.” 

Q.  And  Figure  1?  A.  And  “Figure  1”. 

Q.  Just  the  identification  of  the  figures  themselves? 

A.  That  is  alL 

Q.  But  the  reference  numerals  indicating  the  differ¬ 
ent  parts  of  the  structure  were  not  applied  by  you?  A. 
No. 

•  ••••••• 

Excerpts  from  Louis  P.  Josserand’s  testimony  in  Public 

Use  Proceedings  on  April  4  &  5, 1944  (PX  18-b). 

(1007a)  Q.  Now  I  call  your  attention  to  Claims  11,  12  and 
13  of  your  application,  Serial  No.  301713,  which  is  here  in 
evidence  as  Petitioner’s  Exhibit  74,  these  claims  appearing 
on  Exhibit  74-J.  Now  whose  idea  was  it  to  insert  those 
three  claims  in  your  application  as  filed?  Was  it  your  idea 
or  Mr.  Clark’s  idea?  A.  Before  I  went  to  California  I 
gave  instructions  to  cover  the  disclosure  as  it  was  shown 
and  when  we  came  back — when  I  came  back — we  had  talked 
about  how  to  (1008a)  cover  that  disclosure  and  I  didn’t 
know  exactly  how  to  cover  it  and  I  was  awfully  busy,  so  I 
don’t  know  just  how  the  thing  was  worked  out  but  I  didn’t 
write  the  claim. 

Q.  Oh,  I  understand  you  didn’t;  but  let  me  ask  you 
this :  Whose  idea  was  it  to  draw  claims  on  the  middle  drive 
over?  A.  That  was  my  idea  before  I  went  to  California,  i 

Q.  But  that  was  not  done  until  after  you  came  back 
from  California?  A.  That  is  the  way  I  understand  it.  I 
had  instructed  all  that  to  be  done  before  I  left.  You  see 
I - 

•  ••••••• 

(1034a)  Q.  I  now  call  your  attention  to  another  letter  which 
you  wrote  to  Mr.  Emenhiser  under  date  of  August  9,  1941, 
and  ask  you  if  it  is  not  a  fact  that  in  this  letter  again  you 
kept  him  advised  of  the  progress  of  the  Interference  and 
particularly  the  progress  of  the  testimony  being  taken  in 
the  Interference?  (Exhibiting  paper  to  witness.)  A.  Yes. 

Q.  And  in  the  particular  part  to  which  I  refer  you 
discussed  with  him  or  you  advised  him  of  the  progress  of 
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testimony  being  taken  on  behalf  of  the  party  Taylor;  isn’t 
that  true?  A.  Yes. 

(1035a)  (The  letter  referred  to  which  had  previously  been 
marked  Petitioner’s  Exhibit  No.  34  in  connection  yith 
the  deposition  of  A.  H.  Emenhiser  was  then  identified 
by  the  Reporter.) 

•  •  •  •  •  •  *  •  | 
(1043a)  Q.  Well,  yon  heard  Mr.  Clark  testify  that  yon 
were  with  him  both  in  the  morning  of  October  24, 1939,  and 
also  at  1:30  in  the  afternoon  of  October  24,  1939,  didn’t 
yon?  A.  I  believe  I  did,  yes. 

Q.  Now  do  yon  dispute  that?  Do  yon  dispute  the  ac¬ 
curacy  of  that  statement  made  by  Mr.  Clark?  A.  I  haven’t 
any  record  to  show  that  it  is  not  true. 

Q.  Well,  you  don’t  dispute  his  record?  A.  No. 

Q.  And  you  saw  his  record,  of  course?  A.  Yes. 

Q.  All  right.  Well  then,  it  must  follow,  of  course,  that 
you  must  have  left  Los  Angeles  on  September  21, 1939,  and 
arrived  here  on  the  evening  of — not  “September”,  parcton 
me — October  21,  1939,  and  must  have  arrived  here  on 
the  evening  of  October  23, 1939,  if  you  came  on  the  Southern 
Pacific  train  leaving  Los  Angeles  every  evening  around 
8:00  o’clock  or  around  6:00  o’clock.  Isn’t  that  true,  if  you 
left  by  train  I  mean?  A.  Well,  I  came  by  train  and  I  left 
Los  Angeles  on  that  evening  train,  the  Southern  Pacific] 

Q.  Yes.  Well  then,  it  follows  that  it  must  have  been 
(1044a)  on  the  evening  of  the  21st  of  October,  isn’t  that 
true?  A.  Well,  the  way  this  figures  out  it  seems  that  why 
but  I  remember  it  as  the  22nd. 

Q.  Yes,  but,  of  course,  the  record  would  really  make 
that  the  21st,  wouldn’t  it?  A.  Two  days  earlier  than  the 
24th,  the  22nd ;  it  could  be,  yes. 

Q.  You  must  have  arrived  here  the  evening  of  the 
23rd,  isn’t  that  true?  A.  Probably. 

Q.  Yes.  So  you  must  have  left  there  the  evening  pf 
the  21st  Is  that  right?  A.  Probably,  yes. 

Q.  All  right  Now  during  the  ten  days  that  you  were 
in  Los  Angeles  from  approximately — I  say,  “ten”  or  nine 
or  whatever  it  was — from  approximately,  let  us  say,  Oc- 
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tober  12th  or  13th  to  October  21, 1939,  inclusive,  you  had  a 
number  of  conferences  with  Mr.  Robert  Power,  did  you 
not?  A.  Which  year  was  that? 

Q.  1939.  A.  Yes,  yes. 

Q.  That  is  Robert  E.  Power?  A.  Yes. 

Q.  And  you  knew  then  that  Mr.  Power  was  a  licensee 
of  Park-in-Theaters,  Incorporated,  of  Camden,  under  the 
Hollingshead  Patent?  A.  Yes. 

•  ••••••• 

(1045a)  Q.  But  he  told  you  about  the  drive  over  ramp  of 
Park-in-Theaters,  Incorporated?  A.  Yes,  he  told  me  about 
the  drive  over  ramp  of  Park-in-Theaters,  Incorporated. 

•  ••••••« 

Q.  Well,  what  is  it  that  he  disclosed  to  you?  A.  He 
disclosed  to  me  the  single  parking  drive  over;  parking 
ramp  and  drive  over  ramp  and  driveway  and  a  parking 
ramp,  a  drive  over  ramp  and  driveway. 

Q.  Like  that  shown  in  Figure  HI  of  the  Taylor  Ap¬ 
plication,  Serial  No.  225,682,  which  I  show  you  on  page  26 
of  the  transcript  of  record  in  Interference  78008?  A.  Yes. 
•  ••••••• 

(1046a)  Q.  Well  then,  Mr.  Smith  showed  you  the  print  of 
that  in  Los  Angeles,  didn’t  he?  A.  Correct 

Q.  A  print  of  a  drive-in-theater  construction  like  that 
of  Figure  3  of  the  Taylor  Application,  Serial  No.  225,682, 
is  that  right?  A.  That  is  correct 

Q.  And  thereafter  upon  your  return  to  Houston  you 
had  considerable  correspondence  with  Mr.  Robert  E. 
Power,  did  you  not?  A.  Yes. 

*••••••• 

(1047a)  Q.  Now  I  show  you  first  a  copy  of  a  letter  from 
Mr.  Power  to  you  dated  October  30,  1939,  shortly  after 
your  return  from  Los  Angeles  and  ask  you  to  examine  it 
and  see  if  that  is  a  copy  of  a  letter  that  you  (1048a)  re¬ 
ceived  from  Mr.  Power?  (Exhibiting  letter  to  witness.) 
What  is  your  answer?  Is  that  a  letter  that  you  received? 
A.  Yes. 


I 
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I 

(The  letter  referred  to  was  then  marked  Peti¬ 
tioner’s  Exhibit  No.  87  for  identification.) 

i 

Q.  (By  Mr.  Kalish)  Now  in  this  letter  from  Mr.  Poyer 
to  yon  of  the  date  of  October  30, 1939, 1  call  your  attention 
to  that  part  of  Mr.  Power’s  letter  which  reads:  “I  have 
pnt  considerable  time  on  this  np  to  last  Saturday,  when 
Mr.  Smith  left  for  the  North,  and  I  am  now  working  with 
my  architect  and  engineer  on  plans  for  combining  your 
double  row  device  with  the  roll  over  device,  in  order  to 
arrive  at  the  increased  value  to  the  Smith  Patent,  and  the 
additional  revenue,  et  cetera,  and  having  a  basis  for  con¬ 
cluding  the  deal  with  Smith.”  Do  you  know  what  he  was 
talking  about  in  that  paragraph?  A.  I  don’t  know.  I  sup¬ 
pose  he  was  talking  about  what  I  had  told  him  that  I  vas 
doing,  that  I  was — I  don’t  know  what  he  was  talking  about 
there. 

•  ••••••• 

Q.  Yes,  and  you  understand  from  what  I  have  read 
to  you  that  he  ascribes  that  double  parking  device  to  you? 
(1049a)  A.  Yes. 

I 

•  •  •  •  •  •  •  • 

Q.  You  recognize,  however,  that  he  was  considering  as 
a  separate  and  distinct  device  the  double  parking  and  the 
drive  over.  Isn’t  that  right?  And  he  called  the  drive  over 
the  “roll  over”,  didn’t  he?  A.  Yes. 

I 

•  ••••••• 

(1050a)  Q.  You  recognize  that  Power  did  not  credit  you 
with  the  drive  over  feature  but  he  credited  Taylor  with 
the  drive  over  feature?  A.  He  was  working  for  Taylor. 

•  ••••••« 

(1051a)  Q.  I  now  show  you  copy  of  another  letter  from 
Mr.  Power  to  you  dated  November  7,  1939,  a  three-page 
letter,  and  ask  you  to  look  at  it  and  see  if  that  is  a  copy  of 
a  letter  which  Mr.  Power  wrote  to  you  under  that  date!? 
(Exhibiting  letter  to  witness.)  A.  This  is  a  letter  froi(a 
Robert  E.  Power. 

Q.  To  you?  A.  Yes,  sir. 

Q.  Under  that  date;  right?  A.  Yes,  sir. 
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(1052a)  (The  letter  referred  to  was  then  marked  Peti¬ 
tioner’s  Exhibit  No.  88  for  identification.) 

Q.  And  in  this  letter  Mr.  Power  writes  yon,  under  date 
of  November  7, 1939,  “his” — and  there  I  suppose  he  means 
Smith  and  Park-in  Theaters,  Inc.,  is  that  right?  A.  I  sup¬ 
pose  so. 

Q.  I  mean  that  is  what  he  was  referring  to  when  he 
says,  “his”?  A.  Yes. 

Q.  All  right.  With  that  explanation  the  letter  reads, 
or  this  part  of  the  letter  reads:  “His  agreement  with  Tay¬ 
lor”,  meaning  Smith  and  Park-in’s  agreement  with  Taylor, 
“Is  for  $50.00  per  year  per  theater  that  uses  the  drive-over 
ramps  and,  of  course,  all  the  theaters  are  now  using  the 
drive-over  ramps,  and  Taylor  is  very  happy  with  his  deal.” 
And  then  another  paragraph  further  down  he  says,  “I  be¬ 
lieve,  and  so  does  Smith,  that  all  the  theaters  will  use  this 
new  layout,  which  combines  your  device  and  the  drive-over 
ramps.”  And  there  again  Mr.  Power  was  crediting  Taylor 
with  the  drive-over  and  was  crediting  you  with  the  double 
parking?  A.  And  Taylor  credits  me  with  the  drive-over  in 
his  specification. 

Q.  You  mean  the  specification  of  his  application?  A. 
Of  his  application,  yes. 

Q.  But  Mr.  Power  was  crediting  Taylor  again  with  the 
drive-over  and  crediting  you  with  the  double  parking,  is 
that  true?  A.  Yes,  of  course,  he  knows  more  than  Mr. 
Taylor. 

Q.  All  right.  I  now  call  your  attention  to  another 
copy  of  a  letter  from  you  to  Mr.  Power  under  date  of  No¬ 
vember  16,  1939,  and  ask  you  if  that  is  a  letter  that  you 
wrote  or  a  copy  of  a  letter  that  you  wrote  to  Mr.  Power 
(1053a)  under  date  of  November  16,  1939?  (Exhibiting 
paper  to  witness.)  A.  Yes,  it  is.  I  have  no  way  of  identi¬ 
fying  it  other  than  it  is  marked  or  signed  by  me. 

Q.  Yes,  but  you  recall  writing  such  a  letter?  A.  Well, 
the  contents  of  it  seems  okeh. 

(The  letter  referred  to  was  then  marked  Peti¬ 
tioner’s  Exhibit  89  for  identification.) 
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i 

Q.  (By  Mr.  Kalish)  Then  judging  from  this  letter  of 
November  16,  1939,  from  you  to  Mr.  Power  you  had  a  con¬ 
tract  with  Mr.  Power,  isn’t  that  truet  A.  Yes. 

•  •  •  •  •  •  •  •  I 

Q.  Well,  whatever  it  was,  but  nevertheless  you  had 
designated  him  as  your  agent  to  negotiate  in  respect^  to 
your  theretofore  issued  patent!  A.  Yes. 

Q.  And  when  did  you  make  that  contract  with  Mr. 
Power!  A.  When  I  was  in  California. 

Q.  You  mean -  A.  The  first  trip. 

Q.  You  mean  in  October,  1939! 

j 

•  •  •  •  •  •  •  •  j 

(1054a)  Q.  And  it  was  in  connection  with  that  negotiation 
which  Mr.  Power  was  carrying  on  on  your  behalf  under 
his  contract  with  you  that  he  wrote  you  the  two  letters, of 
October  20th  and  November  7th,  respectively,  in  1939, 
marked  Petitioner’s  Exhibits  87  and  88!  A-  Yes. 

Q.  And  responsive  to  your  letter  to  Mr.  Power  dated 
November  16,  1939,  which  is  Petitioner’s  Exhibit  89  ior 
identification,  you  received  from  Mr.  Power  a  letter  under 
date  of  November  18, 1939,  of  which  I  now  show  you  a  copy 
and  ask  you  if  that  is  a  copy  of  the  letter  you  received! 
(Exhibiting  paper  to  witness.)  What  is  your  answer!  A. 
That  appears  to  be  a  copy  of  a  letter  I  received. 

MR.  KALISH:  I  ask  to  have  this  marked  Peti¬ 
tioner’s  Exhibit  90.  That  is  Mr.  Power’s  letter  to  Mr. 

Josserand  of  November  18,  1939.  | 

(1059a)  Q.  Well,  who  did  you  see  first  when  you  got  to 
Los  Angeles!  A.  I  saw  Robert  E.  Power. 

•  ••••••• 

Q.  At  any  rate,  you  didn’t  find  Mr.  A.  H.  Emenhiser 
before  you  took  the  testimony!  A.  Well,  I  don’t  know-j— 
A.  H.  Emenhiser  is  the  one  that  furnished  me  information 
on  how  to  locate  Mrs.  Howard,  so  I  don’t  know  how  I  got 
her  unless  I  had  found  Mr.  Emenhiser  before  that. 

Q.  Well,  of  course,  Mr.  Emenhiser — may  I  see  those 
exhibits!  Of  course,  you  know  that  Mr.  A.  H.  Emenhiser 
wrote  to  you  on  June  27,  1941,  which  letter  you  receive^ 


296  Josserand’s  testimony  in  public  use  proceedings 


on  June  28, 1941,  and  which  is  now  Petitioner’s  Exhibit  85, 
is  that  correct?  A.  Yes. 

Q.  And  Mrs.  Howard’s  testimony  was  taken  by  yon 
in  September  of  1941.  Yon  remember  that,  don’t  you?  A. 
I  believe  that  is  what  the  record  shows. 

Q.  Yes.  Let’s  look  at  the  record.  A.  I  don’t  recall 
just  how  that  ran  but  I  know  that  (1060a)  A.  H.  Emen- 
hiser — well,  it  is  not  clear  to  me  how  that  happened  but  I 
know  he  told  me  some  names,  and  so  forth,  of  some  people 
that  knew  about  the  theater  in  Galveston  and  I  don’t  know 
just  when  it  was  or  what  the  occasion  was  or  how  it  hap¬ 
pened  but  I  do  know  that  he  wrote  and  told  me  about  an 
uncle  Joe  of  Mrs.  Howard’s  and  about— let’s  see,  some 
schoolteacher  that  is  a  friend  of  Mrs.  Howard. 

#••••••• 

(1063a)  Q.  Well,  whatever  your  understanding  was  you 
nevertheless,  notwithstanding  your  understanding  of 
Power’s  relationship  to  Park-in  Theaters,  Incorporated, 
you  nevertheless  made  a  contract  with  Power  to  act  as 
your  agent  in  negotiating  for  the  sale,  licensing  or  fran¬ 
chising  of  your  theretofore  issued  double  parking  patent, 
isn’t  that  true?  A.  Yes,  that  is  true. 

Q.  And  these  letters  which  Power  had  written  to  you 
from  time  to  time  following  your  October,  1939,  visit  to 
Los  Angeles  were  written  by  Power  to  you  in  connection 
with  his  negotiations  on  your  behalf  with  Park-in  Theaters, 
Incorporated?  A.  Yes. 

Q.  And  as  your  agent  in  those  negotiations?  A.  Yes. 
Q.  And  I  show  yon  another  letter  or  copy  of  a  letter 
(1064a)  from  you  to  Mr.  Power  under  date  of  December 
23, 1939,  and  ask  you  to  read  it  and  state  whether  that  is  a 
copy  of  a  letter  which  you  wrote  to  Mr.  Robert  E.  Power 
on  December  23,  1939?  (Exhibiting  letter  to  witness.)  Is 
that  a  letter  yon  wrote  or  copy  of  a  letter  you  wrote?  A. 
That  appears  to  be  a  copy  of  a  letter  I  wrote. 

(The  letter  referred  to  was  then  marked  Peti¬ 
tioner’s  Exhibit  No.  91  for  identification.) 
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(1069a)  Q.  Well  now,  how  did  yon  arrive  at  this  agree¬ 
ment,*  how  were  the  terms  arrived  at?  How  was  it  pos¬ 
sible  for  Bang  to  have  had  this  agreement  already?  {A. 
Well,  when - 


Q.  Just  a  moment — prepared  in  June,  1939,  with  all 
the  terms  and  conditions  including  the  amounts  all  speci¬ 
fied  in  a  way  to  meet  your  wishes  unless  you  had  negotiated 
this  contract  with  him  in  June  of  1939?  A.  Well,  we  nego¬ 
tiated  a  lot  of  contracts  and  we  never  did  get  together  bn 
them  and  after  Rogers7  theater  appeared  to  be  a  failure, 
why,  it  made  very  little  difference  to  anybody  concerned 
what  the  contract  was ;  in  fact,  I  didn’t  think  he  ever  would 
sign  up  at  all  and  I  just  went  out  there  and  Mr.  King 
thought  the  thing  had  all  folded  up  and  was  through  and 
there  wouldn’t  be  any  more  to  it  and  he  just  got  out  this 
old  contract  that  never  had  been  executed  and  got  me  to 
sign  it  and  he  witnessed  my  signature  on  both — witnessed 
my  signature.  | 

•  ••••••• 

(1071a)  Q.  But  at  any  rate,  about  June  24, 1939,  the  terms 
which  you  find  written  in  the  agreement  which  is  Peti¬ 
tioner’s  Exhibit  81  had  crystallized,  otherwise  the  agree¬ 
ment  could  not  have  been  written  on  that  date?  A.  Thiat 
was  a  proposal. 

Q.  Yes.  It  had  not  been  signed  but  the  terms  were 
crystallized  by  June  24,  1939?  A.  Well,  that  was  just  a 
proposal  from  Rogers  then. 


Q.  From  Rogers  but  you  say  you  had  never  received 
the  proposal?  A.  I  don’t  recall  but  I  never  signed  any¬ 
thing  with  Rogers  until  I  went  to  California.  There  had 
been  contracts  juggling  around  and  so  on  but  I  thought  it 
was  just  like  other  people  who  had  corresponded  with  nie 
about  my  patent  and  was  just  feeling  me  out  and  getting 
information  and  probably  going  to  go  ahead  and  use  it  bs 
a  direct  infringement  and  absolutely  pay  no  more  attention 
(1072a)  to  me  than  if  I  never  existed.  So  I  didn’t  tal^e 
the  Rogers  incident  seriously  to  tell  you  the  truth.  I  have 
had  hundreds  of  people  write  me  about  my  patent  and  get 

*  Josserand’s  agreement  dated  June  24,  1939,  which  is  Plaintiffs  Exhibit  81. 
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information  on  it  and  a  year  later  I  would  find  cut  they 
were  operating  a  drive-in  theater — I  don’t  know  on  whose 
patent  but  I  have  found  them  operating  drive-in  theaters 
later  on  and  I  don’t  know  whose  franchises  they  were  on. 
■**  •  •  •  •  •  •  •  • 

Excerpts  from  testimony  of  Taylor’s  public-use-witness 
Harry  Nevelson  on  April  6,  1944  (PX  18-b). 

•••••••# 

(1102a)  Q.  And  your  residence?  A.  717  Broadway,  Gal¬ 
veston. 

Q.  And  your  occupation?  A.  Well,  I  am  a  real  estate 
broker  or  dealer,  they  call  them. 

Q.  You  have  had  technical  training  of  some  kind?  A. 
Yes;  pharmacist? 

(1103a)  Q.  Did  you  know  Mr.  Emenhiser?  A.  He  rented 
an  apartment  from  me. 

Q.  Was  it  during  this  time  that  the  Drive-in  Theater 
was  being  constructed  and  operated?  A.  Yes. 

Q.  And  had  you  seen  him  from  time  to  time  during  the 
time  that  the  Drive-In  Theater  was  operated?  A.  I  saw 
him  several  times  here. 

Q.  And  had  you  seen  this  Drive-In  Theater  when  it 
was  in  operation?  A.  Yes,  we  stopped  there  several  times. 

Q.  Did  you  see  a  motion  picture  show  there?  A.  Yes. 

Q.  Once  or  several  times?  A.  I  think  several  times 
we  drove  by  there. 

*•*••••• 

Q.  And  was  there  any — what  was  the  nature  of  the 
(1104a)  sand  surface  where  these  cars  were  parked  as  far 
as  you  recall  and  as  far  as  you  observed?  A.  Well,  as  far 
as  I  recall,  there  was  deep  sand  there  and  some  cars  stuck 
in  there  I  think.  I  heard  people  say  they  were  stuck  in  the 
sand  there. 

Q.  Well,  was  it  any  different  from  any  other  part  of 
the  beach  or  was  it  just  ordinary  beach  surface?  A.  Well, 
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the  sand  washed  off  from  the  beach;  of  course  nearer  the 
beach,  nearer  the  water  the  sand  wasn’t  as  heavy  or  thick. 

Q.  Were  there  any  ramps  or  terraces  made  ont  of  the 
sand  that  yon  ever  noticed?  A.  I  haven’t  noticed  any.  I 
know  we  stopped  onr  car  on  the  outside  and  walked  h|L 
I  remember  there  were  benches  there.  We  didn’t  drive  in¬ 
side.  We  were  afraid  of  getting  stuck  and  not  being  able 
to  get  out.  There  were  some  benches  there. 

Q.  You  parked  your  car  up  on  the  Seawall?  A.  Wie 
parked  it  on  the  side  of  the  theater  or  whatever  you  call 
it,  Outdoor  Theater  or  Drive-In. 

Q.  Now  did  Mr.  A.  H.  Emenhiser  ever  try  to  sell  you 
some  stock  in  this  Drive-In  Theater  on  the  beach  at  GaJ- 
(1105a)  veston?  A.  Well,  he  had  some  kind  of  pamphlet 
or  booklet  or  something  showing  me,  describing  the  venture 
and  what  it  would  be  and  he  was  talking  about  selling  stock 
in  it;  what  it  was  or  how  much  it  was  I  don’t  remember. 

Q.  But  he  was  trying  to  interest  you  in  buying  some 
of  his  stock?  A.  Yes,  he  showed  me  that  he  had  a  booklet 
or  pamphlet. 

Q.  A  sort  of  prospectus?  A.  Something  like  that.  II 
don’t  know  what  you  call  it;  brochure  or  something. 

•  •!••••• 
(1107a)  MR.  KALISH :  That  is  all.  Do  you  want  to  waive 
his  signature? 

ME.  JOSSERAND :  Yes. 

A.  Now  you  are  Mr.  Josserand? 

MR.  JOSSERAND:  Yes. 

MR.  KALISH:  Let  me  ask  you  one  question  mo^e 
here,  Mr.  Nevelson.  Do  you  have  any  recollection  bf 
ever  having  seen  Mr.  Josserand  before? 

A.  I  don’t  remember  him.  But  one  thing  I  want  to  say 
in  the  presence  of  you  gentlemen  and  the  lady  there :  I  atn 
doing  that  as  a  citizen,  whatever  testimony  I  am  giving  to 
you.  I  haven’t  met  this  gentleman  (indicating  Mr.  Kalish) 
until  last  night.  I  am  not  getting  paid  for  this.  I  haven’t 
asked  for  anything.  He  hasn’t  offered  anything  to  me.  jl 
am  just  doing  that  as  an  American  citizen  for  the  part  of 
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justice.  I  am  not  getting  paid  for  it.  I  am  not  asking  for 
any  money.  He  hasn ’t  offered  me  any  money.  If  he  would 
I  (1108a)  would  not  accept  it,  so  if  there  is  anything  you 
gentlemen  would  like  to  ask  me  I  would  be  glad  to  tell  you, 
and  whatever  I  say  I  would  like  to  have  a  copy  of  this  just 
for  future  reference. 

Excerpts  from  Louis  P.  Josserand’s  testimony  in  Public  Use 
Proceedings  on  April  7, 1944  (PX  18-b). 

•  ••••••• 

(1111a)  Q.  I  now  show  you  another  letter,  or,  rather,  a 
photostat  of  a  letter  written  by  you  to  Mr.  A.  H.  Emenhiser 
on  August  9,  1941,  which  has  been  marked  in  Los  Angeles 
as  Petitioner’s  Exhibit  34,  and  which  I  will  ask  the  Re¬ 
porter  to  similarly  mark  here,  and  ask  you  if  that  is  a  letter 
you  wrote  to  Mr.  Emenhiser  on  August  9,  1941,  and  sent 
to  him?  (Exhibiting  paper  to  witness.)  A.  It  appears 
to  be. 

•  ••••••• 

(1112a)  Q.  In  this  letter,  Petitioner’s  Exhibit  34,  you  say, 
“Thanks  for  sending  the  names  of  the  witnesses.  Will  get 
busy  and  see  what  I  can  do.”  Have  you  looked  for  that 
letter  in  which  he  sent  you  the  names  of  the  witnesses  A. 
I  looked  for  all  letters. 

Q.  And  you  found  none  What  is  your  answer?  A.  I 
found  none — I  found  only  what  I  brought  up  here. 

•  •••••#• 

Q.  Did  you  find  the  letter  which  had  the  names  of  the 
witnesses  in  it?  A.  No,  I  did  not. 

Q.  Are  you  sure  that  is  not  one  of  the  letters  you 
(1113a)  turned  over  to  Mr.  Mabry  and  Mr.  Clark?  A. 
Well,  I  am  positive — that  is  to  the  best  of  my  knowledge  it 
is  not.  The  letters  that  I  turned  over  to  them  were  turned 
in  here. 

•  ••••••« 

(1119a)  MR.  KALISH:  And  as  Petitioner’s  Exhibit  97 
Commissioner’s  letter  of  November  8,  1939,  giving  no¬ 
tice  under  Rule  93  to  Josserand’s  attorney. 
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MR.  KALISH :  And  as  Petitioner’s  98  Mr.  Clark’s 
file  copy  of  Mr.  Josserand’s  affidavit  of  January  3, 
1940,  under  Rule  93,  responsive  to  the  Commissioner’s 
letter  which  is  Petitioner’s  Exhibit  97. 

Excerpts  from  testimony  of  Taylor’s  public-use-witness  W. 

W.  Smith  on  April  15,  1944  (PX  18-b). 

(1144a)  Q.  38.  Now  did  Mr.  Power  at  any  time  while  you 
were  in  Los  Angeles  ask  you  to  see  Mr.  Josserand?  A.  i 
think  Mr.  Power  told  me,  on  the  19th  or  the  20th,  that  Mr. 
Josserand  had  arrived  in  Los  Angeles,  or  was  about  to  ait- 
rive,  and  he  thought  it  would  be  well  if  I  should  have  a  talk 
with  Mr.  Josserand.  I  indicated  my  willingness  to  do  so, 
with  the  result  that  Mr.  Josserand  came  to  the  hotel 

Q.  39.  Whose  hotel?  A.  The  Arcady  Hotel,  where  I 
was  stopping,  about  10 :30  on  the  morning  of  October  21. 

Q.  40.  What  year?  A.  1939;  and  spent  some - 

Q.  41.  About  how  long  was  he  with  you?  From  10:30 
until  when?  A.  Until  3  or  possibly  later  than  3. 

Q.  42.  In  the  afternoon?  A.  In  the  afternoon. 

Q.  43.  Continually?  A.  Continuously. 

Q.  44.  Did  he  stay  for  lunch  with  you?  A.  He  lunched 
— we  lunched  at  the  hotel. 

Q.  45.  And  what  was  Mr.  Josserand’s  seeming  pur¬ 
pose  in  coming  to  see  you?  A.  Well,  Mr.  Power  informed 
me  that  he  had  had  a  contract  with  Mr.  Josserand  represent* 
ing  him  as  agent  to  license  or  negotiate  for  his  patent, 
and - 

Q.  46.  You  mean  his  patent  No.  2,102,718?  A.  That 
is  right;  and  that  was  the  reason  that  Mr.  Power  had  ar¬ 
ranged  for  Mr.  Josserand  to  interview  me  on  October  21, 
1939. 

Q.  47.  WTiat  did  Mr.  Josserand  have  to  say?  A.  Mr! 
Josserand  presented  the  merits  of  this  double-parking  ar4 
rangement;  that  is,  two  rows  of  cars,  served  by  (1145a  )| 
one  driveway — and  discussed  at  some  length  the  merits 
and  the  adverse  conditions  in  the  operation  of  such  a 
ramp  arrangement,  and  then  I  introduced  to  Mr.  Josser-{ 
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and  the  idea  of  a  drive-over  ramp  by  exhibiting  bine  prints 
of  a  theater  that  we  designed  for  Cleveland,  Ohio,  and 
explained  the  advantages  of  the  drive-over  ramp  to  him. 
We  discussed  the  advantages  of  the  drive-over  ramp,  and 
I  suggested  that  a  combination  of  the  drive-over  ramp, 
hooked  into  his  double-parking  ramp,  particularly  where 
the  two  pairs  of  ramps  are  adjacent  to  each  other,  even 
though  it  lost  some  space  over  his  arrangement,  would 
be  a  desirable  method  of  designing  drive-in  theaters. 

Q.  48.  You  mean,  to  put  the  drive-over  ramp  between 
the  two  parking  ramps  of  each  pair,  of  his  Patent  No. 
2,102,718?  A.  Yes. 

Q.  49.  Did  Mr.  Josserand  ever  mention  to  you  any¬ 
thing  about  a  drive-over  ramp  in  discussing  his  invention 
or  patent  in  drive-in  theaters?  A.  He  didn’t. 

Q.  50.  And  when  you  disclosed  to  him  this  drive-over 
ramp  and  showed  him  your  drawing  of  the  Cleveland  thea¬ 
ter,  did  he  seem  to  be  familiar  with  the  idea  of  a  drive- 
over  ramp?  A.  No ;  he  did  not  I  am  certain  that  it  is  the 
first  time  that  he  ever  heard  of  drive-over — the  first  time 
that  he  ever  saw  plans  or  an  outline  of  what  a  drive-over 
ramp  is. 

Q.  51.  And  did  you  also  tell  Mr.  Josserand  as  to  whose 
invention  that  was,  and  what  the  patent  situation  was  on 
the  drive-over?  A.  Yes ;  I  informed  him  that  a  man  by  the 
name  of  Herbert  Taylor  was  inventor  of  this  drive-over 
ramp  and  that  we  had  a  license,  an  exclusive  license,  from 
Taylor,  and  the  plans  that  were  exhibited  so  indicated. 
This  was  indicated  on  the  plans. 

(1146a)  Q.  52.  Did  you  tell  him  what  the  patent  situation 
was?  That  is,  whether  an  application  had  been  filed  and 
what  its  condition  was?  A.  Yes;  I  told  him  that  an  appli¬ 
cation  was  filed,  and  that  the  Patent  Office  had  made  the 
allowance,  and  we  were  awaiting  the  filing  of  the  final  fee 
to  have  the  patent  issued. 

Q.  53.  X  show  you  Taylor  exhibits  8-A  and  8-B,  and 
ask  you  if  those  are  the  drawings  which  you  showed  Mr. 
Josserand.  A.  They  are. 


Excerpts  from  Louis  P.  Josserand's  testimony  in  Public  Use 
Proceedings  on  April  15, 1944  (PX  18-b). 

(1186a)  Q.  76.  Then  the  fact  of  the  matter  is  that  you  did, 
on  October  24,  1939,  tell  Mr.  Clark  of  your  meeting  with 
Mr.  Smith  in  Los  Angeles  two  or  three  days  earlier?  A. 
Well,  I  don’t  recall  positively  of  the  conversation. 

Q.  77.  Well,  you  did  then  discuss  with  him,  or  you 
did  tell  him,  about  this  drive-over  of  the  Cleveland  draw¬ 
ings?  A.  I  don’t  remember  whether  I  mentioned  any  par¬ 
ticular  name  of  the  drawings,  or  anything. 

Q.  78.  But  you  mentioned  that  you  had  had  shown  to 
you  some  drawings  in  Los  Angeles?  A.  I  mentioned  that 
my  drive-over  was  the  basis  of  the  drawings. 

Q.  79.  Of  the  drawings  shown  to  you  in  Los  Angeles? 
A.  As  I  recall  it;  yes. 

Q.  80.  And  it  was  upon  that  disclosure  by  you  to  Mr. 
Clark  that  the  application  was  then  revised  on  October 
24, 1939?  A.  Well,  now  I  don’t  know  of  any  revision  in  it. 

Q.  81.  Well,  you  have  heard  Mr.  Clark  so  testify1 — 
well,  without  calling  it  a  4 4  revision”,  because  you  are 
troubled  by  that  word  4 4 revision”  to  the  point  where  you 
(1187a)  erased  that  word  from  Mr.  Clark’s  diary — but 
whether  you  call  it  a  4 4 revision”  or  call  it  by  any  othpr 
name,  whatever  was  done  to  your  application  on  October 
24,  1939,  in  Mr.  Clark’s  office,  was  upon  your  statement  to 
Mr.  Clark  that  a  drawing  shown  to  you  by  someone  else  in 
Los  Angeles  contained  the  drive-over  of  your  theretofore 
issued  patent;  isn’t  that  true?  A.  Well,  I  told  him  that 
the  drawing  had  the  drive-over  of  my  issued  patent  in  it. 
(1189a)  Q.  94.  So  whatever  change  was  made  in  your  ap¬ 
plication  on  October  24, 1939,  was  made  upon  the  discussion 
between  you  and  Mr.  Clark  of  your  experience  in  Lbs 
Angeles?  A.  Not  necessarily. 

Q.  95.  Well,  you  did  discuss  your  experience  in  Los 
Angeles?  A.  To  a  certain  extent;  yes. 

Q.  96.  Well,  to  the  extent  that  you  told  him  about  this 
drawing  that  had  been  shown  to  you?  A.  Yes;  with  my — 
with  my  invention  in  it — yes. 
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Q.  97.  Well,  that  was  your  argument,  of  course.  A. 
And  still  is. 

(1213a)  Q.  301.  Now  you  heard  the  testimony  of  Thomas 
(1214a)  Dodson,  did  you  not?  A.  Yes. 

Q.  302.  You  knew  about  Thomas  Dodson  in  1941,  did 
you  not,  when  you  took  testimony  in  your  interference?  A, 
No,  I  don’t — I  don’t  know  that  I  knew  about  him. 

Q.  303.  Of  course,  you  mentioned  him  in  one  of  your 
letters  to  Emenhiser,  didn’t  you?  A.  I  don’t  recall.  I 
never  did  see  him.  I  never  did  see  him  while — until — I 
never  saw  him  until  the  other  day,  other  than  I  saw  him  out 
building  benches  out  there. 

Q.  304.  You  did  see  him  building  benches?  A.  As  I 
recall.  I  never  saw  him  till  he  was  called  as  a  witness. 

Q.  305.  In  Houston,  a  week  or  so  ago  ?  A.  Yes. 

Q.  306.  But  you  do  recall  seeing  him  building  benches 
in  the  Galveston  Theater?  A.  I  think  I  do.  I  would  not  be 
positive.  I  understand  that  he  contracted  to  build  the 
benches,  is  what  I  understand. 

Q.  308.  Now,  in  1941,  you  and  Mr.  Clark  went  down  to 
Galveston  to  look  for  witnesses  before  you  took  any  tes¬ 
timony;  isn’t  that  true?  A.  I  believe  so;  yes. 

Q.  309.  And  the  two  of  you  went  to  several  lumber 
yards  to  find  out  who  supplied  the  lumber  to  the  Galveston 
Drive-in-Theater;  isn’t  that  true?  A.  I  believe  so. 

Q.  310.  How  many  yards  did  you  go  to?  A.  I  don’t 
recall. 

Q.  311.  Well,  you  went  to  about  three,  didn’t  you?  A. 
Well,  I  wouldn’t  say. 

Q.  312.  Well,  you  went  to  more  than  one?  (1215a) 
A.  Well,  I  only  recall  one. 

Q.  313.  The  one  where  you  got  the  information;  isn’t 
that  right?  A.  I  believe  so.  I  don’t  recall  just  what - 

Q.  314.  And  there  you  inquired  for  the  names  of  some 
carpenters,  didn’t  you?  A.  We  asked  for  information  in 
connection  with  it. 

Q.  315.  Yes;  and  they  gave  you  the  names  of  about  a 
half  dozen  carpenters,  didn’t  they?  A.  I  don’t  thmk  so. 
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Q.  316.  Well,  how  many  names  did  they  give  yon?  A. 
Well,  they  gave  us  only  a  few. 

Q.  317.  And  then  you  went  out  and  looked  for  these 
men;  is  that  right?  A.  I  believe  so. 

(1216a)  Q.  331.  And  how  did  you  happen  to  go  to  this  lum¬ 
ber  concern?  A.  Why,  just  like  anything  else,  when  you 
want  information,  why,  you  go  to  the  one  that  you  think 
could  give  it  to  you. 

Q.  332.  You  mean,  you  just  made  some  ’phone  calls  6r 
dropped  in  some  places  until  you  found  one  who  had  sold 
(1217a)  the  lumber?  A.  Well,  as  I  remember  it,  I  remem¬ 
ber  that  the  lumber  came  from  this  lumber  yard,  and  I  went 
there  and  inquired. 

Q.  333.  Well,  as  a  matter  of  fact,  you  went  to  inquire 
of  more  than  one  lumber  concern?  A.  Well,  I  may  havp, 
because  I  wanted  to  get  such  information  as  I  could.  I 
wanted — if  there  was  anything  I  could  find,  why,  I  wanted 
to  get  it,  because  it  is  necessary  to  do  things  like  that  when 
you  want  to  get  the  information. 

I 

Excerpts  from  Josserand’s  Public  Use  Brief  filed  in  the 
Patent  Office  on  January  19,  1945,  which  Brief  is  “Ex¬ 
hibit  B”  annexed  to  Josserand’s  Brief  filed  in  the  Court 
of  Customs  and  Patent  Appeals  on  September  3,  1943 
which  Briefs,  together,  constitute  Plaintiffs’  Exhibit  20; 
— these  excerpts  also  appearing  on  pages  18  to  22  and 
46  to  48  of  Plaintiffs’  Exhibit  104 

these  statements  are  repeated  in  Josserand’s  Brief  (Plainf 
tiffs’  Exhibit  112)  filed  before  the  Board  of  Appeals  on 
March  9, 1949  on  his  ex  parte  appeal 

page  15  of  Josserand’s  Public  Use  Brief: 

In  the  present  proceeding1,  the  Petitioner  (Taylor  J 
replied  upon  the  Interference  record3  as  making  out  his 
prima  facie  case  and  it  was  therefore  incumbent  upon  Jos- 
serand  to  present  his  explanatory  testimony.  This  Jos- 

1)  Le.  the  Public  Use  Proceedings 

2)  as  construed  by  the  Decision  of  the  Court  of  Customs  and  Patent  Appeals 

awarding  priority-of-invention  to  Josserand; —  holding  that  the  1934-Gal- 
veston  drive-in  theatre  contained  a  completed  and  adequately  tested 
embodiment  of  the  structure  defined  by  the  count  of  the  Interference. 


306  Excerpts  from  Josser cmd’ s  public-use  Brief  of  1-19-45 

serand  did  by  presenting  Mrs.  Curtis  Howard*,  who 
worked  at  the  theater  during  its  construction  and  operation. 
He  presented  Mr.  Dunn4  as  showing  the  motive  for  the 
experimental  work  at  Galveston  and  he  testified  himself. 
He  then  presented  A.  H.  Emenhiser  4,  the  promoter  who  had 
acting  charge  of  constructing  the  theater  under  his  license 
and  agreement  from  Josserand  and  under  Josserand’s  in¬ 
structions.  Each,  Mrs.  Howard*,  Josserand*  and  Emen¬ 
hiser  4  testified  as  to  the  experimental  nature  of  the  theater 
and  its  operation,  and  their  testimony  is  not  consistent  with 
the  testimony  of  the  Interference  record,  so  that  obviously 
the  prim  a  facie  case  (of  public-use)  relied  upon  by  the  Peti¬ 
tioner  has  been  overcome  *.  (pp.  15  &  16) 

pages  20  and  21  of  Joaserand’s  Public  Use  Brief: 

In  the  present  case  it  would  seem  that  Josserand  was 
obviously  experimenting  with  the  type  of  theater  which 
would  have  to  be  constructed.  It  must  be  remembered  that 
Josserand  was  working  in  a  virgin  field.  There  was  only 
one  patent  in  existence  and  that  was  the  patent  to  Hollings- 
head.  Josserand  sought  to  improve  the  construction  of 
the  Hollingshead  patent  by  increasing  the  number  of  cars 
which  could  be  parked  within  a  given  space  or  as  a  corollary 
thereof,  the  parking  of  the  same  number  of  cars  in  a  smaller 
space.  Of  necessity,  it  was  required  that  the  spacing,  both 
radially  and  circumferentially  from  the  screen,  had  to  be 
determined.  The  necessary  space  for  the  entering  and  leav¬ 
ing  of  the  cars  had  to  be  determined.  The  line  of  sight  or 
inclination  of  the  various  parking  areas  had  to  vary, 
each  row  with  respect  to  the  other,  and  each  with  respect  to 
the  screen.  It  is  apparent  therefore  that  this  was  no  easy 
problem  confronting  Josserand  and  Emenhiser.  They  had 
no  yardstick  by  which  to  proceed. 

Is  it  not  preposterous  to  presume  that  the  public  could 
learn  all  of  these  things  so  as  to  have  used  the  theater 
properly  within  a  short  period  of  three  weeks?  And  is  it 

3)  who  was  one  of  Josserand’s  rebuttal  witnesses  (148-160)  in  the  Interference 

4)  not  called  in  the  Interference 

5)  all  emphasis,  and  all  parenthetical  explanatory  portions  and  footnotes, 

supplied 
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not  just  as  preposterous  that  Josserand  and  Emenhiser 
could  have  completed  their  experimentation  and  perfected 
the  grading  arrangement,  inclinations,  lengths,  widths  and 
spacings  all  in  a  period  of  some  three  weeks? 

There  is  only  one  obvious  conclusion  to  be  reached  and 
that  is  that  they  were  experimenting.  No  testimony  to  jhe 
contrary  has  been  presented. 

paces  24  and  25  of  Josserand's  Public  Use  Brief: 

There  is  obviously  a  definite  distinction,  which  is  a 
question  of  fact  to  determine  by  the  evidence  presented, 
and  that  question  is:  “Was  the  use  experimental  or  was  it 
public  use”. 

All  of  the  circumstances  and  evidence  presented  must 
be  considered  as  a  whole,  and,  in  this  case,  it  seems  cWar 
.  .  .  that  he  was  experimenting  is  so  obvious  from  the 
testimony  of  the  interested  parties  Josserand  and  Emen¬ 
hiser  and  from  the  employes  Harris  and  Howard,  as  well 
as  the  Townsends  who  actually  built  and  graded  the  theater, 
all  of  whom  indicate  clearly  that  it  was  more  or  less  a  tem¬ 
porary  and  clearly  experimental  arrangement  (p.  24). 

pages  33  and  34  of  Josserand's  Public  Use  Brief: 

A  particularly  pertinent  case  was  handled  by  the 
Court  of  Customs  and  Patent  Appeals  wherein  the  periods 
of  time  and  experimentation  were  almost  the  same  as  thty 
are  in  the  present  case,  and  also  the  experimental  structulre 
was  destroyed  by  flood  just  the  same  as  in  the  present  caie, 
where  the  Galveston  theater  was  washed  away  in  the  storm. 
This  is  the  case  of  Gardner  v.  ZUlger,  26  U.  S.  P.  Q.,  661,  663 
(102  Fed.  2d  203) : 

“The  single  reception  of  a  television  picture  which 
was  never  later  repeated,  leads  to  the  conclusion  that 
the  device  was  not  made  to  operate  successfully  and 
did  not  constitute  a  reduction  to  practice.  This  con¬ 
clusion  is  strengthened  by  the  fact  that  after  the  de¬ 
vice  was  destroyed  in  the  flood  of  January,  1929,  it  was 
never  rebuilt  and  no  application  was  filed  until  July, 
1932.” 
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In  the  above  case  the  Board  of  Appeals  held  that  the 
filing  of  his  application  for  patent  four  years  after  he  re¬ 
duced  the  invention  to  practice,  and  after  it  had  been  de¬ 
stroyed  by  a  flood  and  was  not  rebuilt,  did  not  prevent  him 
from  obtaining  a  patent. 

This  case  just  cited  is  so  pertinent  that  particular  at¬ 
tention  is  directed  to  it  because  the  periods  of  time  are  al¬ 
most  the  same  as  those  in  the  present  case  (pp.  32  &  33). 

The  Examiner  will  bear  in  mind,  of  course,  that  the 
C.  C.  P.  A.  has  heretofore  awarded  priority  of  invention  to 
the  party  Josserand,  so  that  the  question  of  reduction  to 
practice  is  not  before  the  Examiner  in  the  public  use  pro¬ 
ceeding,  but  nevertheless  this  case  #  shows  the  direction  in 
which  the  Examiner  should  proceed  in  holding  that  there 
has  been  no  public  use  by  Josserand  (p.  34). 

page  43  of  Jotcerand's  Public  Use  Brief: 

From  the  foregoing  testimony  it  seems  apparent  that 
the  Examiners  of  Interference  should  have  taken  the  above 
testimony  as  definitely  showing  experimental  use. 

Excerpt  from  Plaintiffs’  Exhibit  20,  Josserand’s  Brief  in 
CCPA  filed  on  September  3,  1946  in  the  TJ.  S.  Court 
of  Customs  and  Patent  Appeals  in  Opposition  to  Tay¬ 
lor’s  Petition  to  Be-open  (also  appearing  on  page  76  of 
Plaintiffs’  Exhibit  104). 

page  43  of  Josser and’s  Brief  opposing  re-opening: 

.  .  .  As  a  matter  of  fact,  if  Mr.  Kalish  would  like  to 
know  the  truth  of  the  matter,  Lester  B.  Clark  was  the  one 
who  found  the  witnesses.  Clark  was  the  one  who  went  to 
the  lumber  companies;  Clark  was  the  one  who  located  the 
Townsends ;  Clark  was  the  one  who  located  William  Grace, 
and  discussed  their  knowledge  of  the  theater  with  them. 
Josserand  in  some  instances  accompanied  Clark,  and  in 
other  instances  was  not  even  present  when  the  witness 
stated  their  recollection  in  connection  with  the  Galveston 

*  i.e.  Gardner  v.  Zillger,  supra,  which  held  that  there  had  been  no  reduction  to 
practice 
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drive-in  theater  and  later  on  testified  in  accordance  with 
their  recollection.  Josserand  had  nothing  whatever  to  do 
with  inducing  these  witnesses  to  testify. 

Plaintiffs’  Exhibit  105:  Commissioner’s  decision  dated 
July  11, 1949  holding  that  there  is  prima  fade  fraud  in 
Josserand’s  interference-testimony  and/or  public-use- 
testimony. 

Petition  to  Strike  Application  from  the  Files 
Application  of 
Louis  P.  Josserand 
Serial  No.  301,713 
Filed  October  28,  1939 
Drive-In  Theatre 

The  petition  to  strike  the  above-entitled  application 
from  the  files,  filed  by  Samuel  Herbert  Taylor,  Jr.,  6n 
February  23,  1949,  has  been  considered. 

It  is  found  that  the  petition  presents  a  prima  facie 
case  of  fraud  by  and/or  on  behalf  of  the  applicant  Jos¬ 
serand  in  the  testimony  presented  in  Interference  No. 
78,008  and/or  in  the  public  use  proceeding  which  was  in¬ 
stituted  upon  termination  of  the  said  interference. 

The  testimony  in  the  interference  was  clearly  designed 
to  give  the  impression  that  a  theater  which  was  allegedly 
built  and  operated  on  the  beach  at  Galveston,  Texas  iii 
1934  was  a  complete  and  successful  installation  provided 
with  drive  over  ramps  throughout,  and  that  all  problems 
involved  in  an  installation  of  that  type  had  been  satisfac¬ 
torily  solved.  On  the  basis  of  that  testimony,  the  appli¬ 
cant  obtained  a  holding  by  the  Court  of  Customs  and 
Patent  Appeals  that  the  subject  matter  in  issue  in  Inter¬ 
ference  No.  78,008  was  reduced  to  practice  at  Galveston  ip 
1934.  In  the  testimony  in  the  public  use  proceeding,  ou 
the  other  hand,  a  definite  attempt  was  made  to  show  that 
the  same  Galveston  theater  which,  at  the  applicant’s  inr 
stigation  and  in  accordance  with  his  arguments,  had  been 
held  to  be  a  reduction  to  practice  was,  in  fact,  a  crude,  inj- 
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complete  experiment,  designed  merely  as  a  guide  for  a 
theater  to  be  constructed  later,  and  that  the  experiments 
had  not  been  completed,  when  the  theater  was  finally  de¬ 
stroyed  by  a  storm. 

The  following  examples  of  inconsistencies  in  the  testi¬ 
mony  are  noted: 

In  the  interference,  Josserand  testified  (Q.  78)  that 
the  drawing  offered  as  his  exhibit  7  *  ‘is  my  conception  of 
the  theater  as  built,  ’  ’  whereas — in  the  public  use  proceed¬ 
ing  (205a,  207a)  he  stated  that  “there  was  no  intention  of 
completing  the  Galveston  theater  in  accordance  with  the 
drawing”  (exhibit  7),  and  that  the  Galveston  experiment 
did  not  result  in  a  theater  in  accordance  with  that  exhibit. 

In  the  interference  (Q.  94  et  seq.)  Josserand  testified 
that  in  the  Galveston  theater  it  was  possible  to  drive  over 
the  parking  areas  to  the  driveways  and  to  drive  from  one 
parking  area  to  another.  He  further  testified  (Q.  82) 
that  the  theater  “was  arranged  in  groups  of  two  parking 
areas  with  a  driveway  continuing  the  depth  of  the  the¬ 
ater”  and  in  answer  to  XQ.  32,  which  contained  a  reference 
to  “the  theater  which  you  have  testified  was  completed 
on  the  sand  at  Galveston,”  he  gave  no  intimation  that 
the  theater  had  not  actually  been  completed.  This  testi¬ 
mony  was  clearly  intended  to  convey  the  impression  that  a 
theater  provided  with  drive  over  ramps  throughout  has 
been  completed  and  used,  and  it  was  evidently  accepted  in 
that  sense  by  the  Court  of  Customs  and  Patent  Appeals, 
which  held  that  Josserand  had  established  “construction 
of  a  drive-in  theater  conforming  to  the  count  in  issue  as 
early  as  July  5,  1934.”  On  the  other  hand,  in  the  public 
use  proceeding,  Josserand  said  of  the  Galveston  theater 
(103a)  that  “It  was  not  a  completed  drive-in  theater  at  any 
time;”  (125a)  that  it  was  “only  an  improvised  experi¬ 
ment,”  and  (99a)  that  “The  theater  itself  was  a  whole  lot 
more  on  paper  and  testimony  than  it  ever  was  on  the  sand 
of  the  beach  at  Galveston  at  that  time.  Verbally  it  ap¬ 
pears  to  much  better  advantage  that  (than)  it  did  on  that 
beach.”  This  appears  to  be  a  virtual  admission  that  the 
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I 

condition  of  the  theater  was  misrepresented  in  the  interfer¬ 
ence  testimony. 

Similarly,  Mrs.  Cnrtis  Howard,  in  her  testimony  in  the 
interference  (XQ.s  31  and  32)  indicated  that  the  knolls  of 
the  theater  were  completely  graded  before  it  opened  and 
that  they  were  all  of  the  proper  height,  whereas  in  her  tes¬ 
timony  in  the  public  use  proceeding  (7a)  she  stated  that 
testing  had  not  been  completed  when  the  theater  was  de¬ 
stroyed  by  a  storm. 

Apart  from  the  specific  instances  cited,  the  entire  Rec¬ 
ord  appears  to  show  a  definite  intention  to  convey  and  im¬ 
pression  of  success  in  the  interference  testimony  and  of 
failure  in  the  public  use  testimony,  rather  than  to  make  a 
full  and  candid  presentation  of  the  facts,  in  either  case. 
This  attitude  is  typified  by  the  following  testimony  of  Jos- 
serand  in  the  public  use  proceeding  (108a) : 

“A.  It  is  not  necessary  for  me  to  contend  any¬ 
thing.  I  can  rely  solely  on  the  decision  of  the  United 
States  Court  of  Customs  and  Patent  Appeals. 

Q.  You  mean  that  you  will  not  take  any  position 
on  that? 

A.  I  rely  upon  the  decision  of  the  Court.” 

A  careful  consideration  of  the  entire  case  leads  to  the 
conclusion  that,  in  the  absence  of  a  satisfactory  explana¬ 
tion,  it  should  be  held  that,  either  in  the  interference  or  the 
public  use  proceeding,  or  in  both,  a  deliberate  attempt  was 
made  by  Josserand  to  mislead  this  Office  as  to  the  construc¬ 
tion  and  operation  of  the  Galveston  theater  and  the  circum¬ 
stances  surrounding  it.  Under  the  settled  practice,  such 
conduct  would  warrant  the  striking  of  the  above-entitled 
application  from  the  files  (Hazel- Atlas  Glass  Co.  v.  Hart¬ 
ford  Empire  Co.,  322  U.  S.  238,  1944  C.  D.  675,  567  0.  G. 
731;  Precision  Instrument  Co.  et  al.  v.  Automotive  Co., 
324  U.  S.  806, 1945  C.  D.  582,  576  O.  G.  369;  Ex  parte  Mal¬ 
lard  1946  C.  D.  4,  593  0.  G.  143). 

For  the  reasons  above  stated,  notice  is  hereby  given 
that  the  above-entitled  application  will  be  stricken  from 
the  files  of  this  Office  unless  the  applicant  shall,  on  or  before 
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September  6, 1949,  show  good  and  sufficient  cause  why  such 
action  should  not  be  taken. 

(Sgd.)  Thomas  F.  Mtjephy 

Assistant  Commissioner 

Lester  B.  Clark 
2200  Gulf  Building 
Houston,  Texas 

Plaintiffs’  Exhibit  106:  Commissioner’s  decision  dated  Au¬ 
gust  29,  1949  denying  Josserand’s  motion  to  suspend 
further  proceedings  on  the  Petition  to  strike  Josser¬ 
and’s  application  Serial  No.  301,713. 

The  respondent  Josserand  to  whom  the  order  to  show 
cause  was  issued  on  July  11,  1949  and  returnable  on  Sep¬ 
tember  6,  1949,  moves  that  further  consideration  of  the 
petition  to  strike  his  application  from  the  files  be  suspended. 

Respondent  requests  that  if  the  motion  be  denied  the 
time  for  response  to  the  order  to  show  cause  be  extended 
for  “not  less  than  thirty  or  forty  days  from  the  date  of 
September  6, 1949,  now  set.” 

The  motion  for  suspension  is  based  on  respondent’s 
contention  that  jurisdiction  of  his  application  was  trans¬ 
ferred  to  the  United  States  Court  of  Customs  and  Patent 
Appeals  on  July  30,  1949  when  he  appealed  to  that  Court 
from  the  decision  of  the  Board  of  Appeals  affirming  the  re¬ 
jection  of  his  claims  on  the  ground  of  public  use,  and  that 
the  Commissioner  has  no  jurisdiction  while  the  appeal  is 
pending,  to  proceed  to  consider  the  question  of  fraud,  on 
which  the  order  to  show  cause  was  based. 

In  support  of  this  contention  respondent  cites  the  case 
of  In  re  Allen,  Jr.  28  CCPA  792, 115  F.  2d  936;  1941  C.  D. 
176  in  which  the  Court  held  that  after  an  applicant  had 
appealed  to  the  Court  from  a  decision  of  the  Board  of 
Appeals,  the  Board  had  no  jurisdiction  to  consider  a  pre¬ 
viously  filed  request  by  the  applicant  for  reconsideration 
of  the  Board’s  decision.  The  Court  stated  its  conclusion 
as  follows : 

“Upon  this  branch  of  the  case  we  conclude,  upon 
the  great  weight  of  authority  and  upon  reason,  that 


Commissioner’s  Decision  of  8-29-49  denying  suspension  313 


npon  the  filing  of  a  notice  of  appeal  from  an  appealable 
decision,  and  reasons  of  appeal,  with  the  commissioner, 
the  subject  matter  of  the  appeal  is  transferred  to  this 
court,  and  that  thereafter  until  the  appeal  has  been 
disposed  of  by  us  the  tribunals  of  the  Patent  Office  have 
no  jurisdiction  to  grant  a  motion  for  reconsideration 
of  the  decision  appealed  from,  even  though  such  mo¬ 
tion  was  made  before  the  filing  of  such  notice  of  ap¬ 
peal.’ ’ 


The  statement  of  the  Court  that  when  the  appeal  is 
taken,  the  ‘ 1  subject  matter  of  the  appeal  ’  ’  is  transferred  to 
the  Court,  is  not  construed  to  mean  that  jurisdiction  of  the 
application  is  transferred  to  the  Court  and  that  this  Office 
is  precluded  from  taking  any  action  whatever  on  the  appli¬ 
cation.  In  In  re  Robertshaw  22  CCPA  939,  75  F.  2d  203 
the  Court  recognized  and  did  not  condemn  the  practice  of 
this  Office  in  taking  action  on  one  phase  of  an  application 
while  an  appeal  to  the  Court  was  pending  on  another  phase 
of  the  application.  The  “subject  matter  of  the  Appeal”  in 
this  case  is  the  holding  of  the  Board  of  Appeals  that  the 
theater  defined  in  the  claims  of  respondent’s  application 
was  in  public  use  at  a  certain  time  and  that  consequently 


respondent  is  not  entitled  to  receive  a  patent  on  his  appli¬ 
cation.  The  order  to  show  cause  is  based  on  other  ques¬ 
tions,  namely :  Was  there  fraud  in  the  testimony  presented 
on  behalf  of  respondent  in  the  interference  in  which  his 
application  was  involved  and/or  in  the  testimony  presented 
on  his  behalf  in  the  public  use  proceeding  involving  his 
application,  and  if  such  fraud  is  found,  should  his  applica¬ 
tion  be  stricken  from  the  files  of  the  Patent  Office. 

It  is  considered  unnecessary  to  decide  at  the  present 
time  whether  it  would  be  within  the  power  of  the  Commis¬ 
sioner  actually  to  strike  an  application  from  the  files  w]iile 
an  appeal  involving  the  application  is  pending  in  the  Court. 
That  question  can  be  determined  if  necessary  when  the  in¬ 
vestigation  of  the  question  of  fraud  has  been  concluded. 

The  proceedings  in  investigating  the  question  of  fraud 
will  not  in  any  way  interfere  with  the  proceedings  in  pie 
Court  on  respondent’s  appeal  on  the  question  of  public  tise. 
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The  motion  to  suspend  proceedings  is  denied. 

The  request  for  an  extension  of  the  time  for  respondent 
to  respond  to  the  order  to  show  cause  is  granted  and  the 
time  for  such  response  is  set  to  expire  on  October  17, 1949. 

/s/  Thomas  F.  Murphy 

Assistant  Commissioner. 

Lester  B.  Clark 
2200  Gulf  Building 
Houston,  Texas 

Excerpts  from 

William  Grace  deposition  of  February  7,  1951  (PX  107) 

Mr.  Kalish  ;  I  would  like  the  record  to  show  first 
the  service  of  the  subpoena. 

Direct  Examination  by  Mr.  Rogers. 

Q.  The  first  time  you  ever  spoke  to  me  was  just  a  few 
minutes  ago,  wasn’t  it?  A.  Yes,  sir. 

Q.  And  the  first  time  you  ever  spoke  to  Mr.  Kalish  here 
was  just  a  few  minutes  ago,  wasn’t  it?  A.  Yes,  sir. 
•••••••# 

(3)  Mr.  Kalish :  You  don’t  know  who  either  Mr. 
Rogers  or  I  represent? 

A.  No,  sir. 

Q.  (By  Mr.  Rogers)  We  haven’t  talked  at  all  about 
details  of  any  drive-in  theater,  have  we?  A.  No,  sir. 

Q.  Never  have  in  our  lives?  A.  No,  sir.  , 
•••••••♦ 

(4)  Q.  Now,  I  suppose  you  remember  a  drive-in  theater 
that  was  here  in  Galveston  some  years  ago,  don’t  you?  A. 
Yes,  sir,  I  do. 

Q.  How  long  did  you  work  at  the  Powell  or  the  Edge- 
water  Cabanas  down  there?  A.  Well,  I  worked  there  seven 
years.  That  was  in — started  in  ’31,  and  worked  up  until 
about  ’35,  ’36,  around  there.  In  there  around  about  ’36  or 
’35.  Maybe  practically  a  little  longer. 

•••••••« 

(5)  Q.  Where  were  you  working  about  1941?  A.  I  was 
working  for  the — working  at  the  Powell  Hotel. 
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Q.  Do  you  remember  about  1941,  when  some  man  came 
to  see  you  and  inquired  about  the  drive-in  theater?  A. 
19411  I  believe  it  was  in  ’41.  It  was  somewhere  in  that 
neighborhood. 

Q.  Now,  then,  that  was  about  the  time  you  gave  some 
testimony  before  a  notary  public  about  the  drive-in  theater, 
wasn’t  it?  A.  Yes,  sir. 

Q.  Now,  do  you  remember  shortly  before  that  some 
people  came  to  see  you  and  asked  about  that  drive-in  the¬ 
ater  business  ?  A.  Was  that  at  the  Santa  Fe  ?  I  think  there 
was  some  people  come  out  to  the  Santa  Fe.  I  believe  it 
was  a  lawyer.  I  think  it  was  a  lawyer  or  either  two  lawyers. 
I  think  one  of  the  lawyers  was  from  Houston.  I  just  doi^’t 
remember  the  name  now.  But  I  don’t  know  if  I  still  haye 
those  names  at  the  house  or  not.  But  I  think  someone  conjie 
to  the  Santa  Fe  for  me  once  before.  I  don’t  know  (6)  if 
that  was  the  same  two  fellows  or  not. 

Q.  What  happened  when  they  came  to  see  you?  A. 
Well,  they  called  a  meeting  out  at  the  Buccaneer  Hotel  for 
me  to  come  out  there  and  try  to  give  them  a  little  ideas.  I 
give  them  a  little.  They  were  supposed  to  come  back  to 
see  me  because  I  didn’t  give  them  all  of  it,  you  know,  be¬ 


cause  they  didn’t  have  time  and  one  of  the  fellows  wasn’t 
there. 

Q.  What  sort  of  ideas  were  they  looking  for?  A.  Well, 
something  like  a  drive-in  theater. 

Q.  What  did  they  tell  you?  That  they  were  planning 
to  build  a  drive-in  theater  or  something?  A.  No.  They 
said  they  wanted  to  get  the  pattern. 

Q.  In  other  words,  they  wanted  to  know  how  to  build 
one?  A.  Yes,  sir. 

Q.  They  wanted  a  pattern?  A.  Yes,  sir.  They  wanted 
a  pattern  of  it. 

Q.  Did  they  believe  you  had  a  pattern  for  one?  A. 
Well,  someone — they  had  got  in  touch  with  me  through 
some  more  people  where  I  used  to  work  out  there  that  haf>- 
pened  to  hear  about  it,  the  fellow  that  runs  the — that  had 
the  place  out  there.  They  wanted  to  find  out  the  carpenter 


on  the  building.  So  they  never  could  reach  the  carpenter. 
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I  got  the  carpenter’s  name,  but  they  never  was  able  to 
locate  him. 

(7)  Q.  You  are  talking  about  the  carpenter  that  built  the 
theater  that  was  on  the  beach  down  by  EdgewaterT  A. 
Yes,  sir. 

Q.  That  is  at  the  foot  of  6th  Street?  A.  6th  Street, 
yes,  sir. 

Q.  Is  that  the  theater  about  which  you  testified  when 
you  gave  your  previous  deposition?  A.  Yes,  sir. 

Q.  These  people  had  come  to  you  because  you  had 
known  about  that  other  drive-in  theater?  A.  Yes,  sir. 

Q.  And  they  were  looking  for  the  carpenter?  A.  Yes, 
sir,  and  so  they  heard  that  I  had  worked  out  there.  So, 
well,  they  come  to  me.  So,  they  was  supposed  to — if  they 
got  the  carpenter,  they  was  suppose  to  complete  their  pro¬ 
gram  about  it,  but  they  never  did  get  located  with  the  car¬ 
penter;  so  they  never  did  come  back  there.  I  didn’t  finish 
giving  them  all  the  diagrams. 

Q.  You  were  making  some  diagrams,  some  drawings, 
of  the  theater?  A.  Yes,  sir. 

Q.  And  they  paid  you  so  much  money  for  those  draw¬ 
ings,  didn’t  they?  A.  Yes,  sir. 

Q.  How  much  money  was  it  they  paid  you?  (8)  A. 
Well,  the  first  time  they  paid  me  for  it  was  at  the  hotel. 
That’s  where  we  was  supposed  to  have  met.  I  think  they 
give  me,  it  was  a  hundred  dollars.  They  were  supposed 
to  give  me  more,  you  know,  if  they  find  the  carpenter,  but 
after  they  didn’t  find  the  carpenter,  I  didn’t  hear  from 
them  any  more.  I  tried  to  locate  them  two  or  three  times. 

Q.  Now,  that  was  before  you  testified?  A.  Yes,  sir. 

Q.  Have  you  any  way  of  knowing  who  those  people 
were  who  came  down  and  paid  you  the  hundred  dollars? 
A.  No,  sir.  I  don’t.  I  have  those  names  of  the  fellows,  but 
unfortunately  I  never  did  write  it  down.  They  come  out  to 
the  Santa  Fe  after  me. 

Q.  They  came  out  to  the  Santa  Fe  after  you?  A.  Yes, 
sir.  They  went  to  the  Buccaneer  Hotel. 

Q.  Were  they  from  Galveston  or  Houston  or -  A. 

I  think  one  of  them  was  from  Houston  and  one  was  from 
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Galveston  and  I  don’t  know  where  the  other  fellow 
from. 


was 


Q.  There  were  three  of  them!  A.  Three  of  them,  y^s, 
sir. 


Q.  Do  you  remember  what  they  looked  like!  A.  Weill, 
they  was  pretty  large  fellows. 

Q.  Pretty  large  fellows?  (9)  A.  Yes,  sir. 

Q.  You  can  look  at  me,  for  example.  I  am  fairly  talL 
A.  Yes,  sir.  Well,  they  was  much  heavier  fellows  than  you. 
Q.  Much  heavier  than  I?  A.  Yes,  sir. 

Q.  Was  one  of  them  as  tall  as  I?  A.  Well,  just  about 
as  tall  as  you,  but  a  little  bit  heavier  than  you. 


Mr.  Kat.ish  :  How  old? 

A.  Well,  they  looked  to  be  about  middle  aged. 

Q.  (By  Mr.  Rogers)  About  middle  aged  men?  A.  Yes, 


Q.  Do  you  remember  any  of  the  others?  Were  they  all 
tall  fellows?  A.  No,  sir.  There  was  some  little  low  fel¬ 
lows. 

Q.  (By  Mr.  Kalish)  One  about  my  height?  A.  Ye?, 
sir,  one  about  your  height. 

Q.  Did  one  have  a  limp?  He  walked  with  a  limp?  A^ 
That’s  right.  Yes,  sir,  he  sure  did. 

Q.  Walked  with  a  limp?  A.  Yes,  sir. 

Q.  As  though  he  had  a  wooden  leg  maybe?  A.  Yes, 
sir,  that’s  right.  Those  are  the  fellows  that  were  supposed 
to  come  back  to  see  me,  but  they  never  did. 

(10)  Q.  (By  Mr.  Rogers)  Do  you  remember  whether  the 
tall  fellow  had  an  unusual  name?  Do  you  remember  that 
much  about  it?  A.  No,  sir,  I  can’t  remember  that  now. 

Q.  Do  you  know  whether  or  not  you  would  remember 
the  name  if  you  heard  it?  A.  No,  sir,  not  hardly.  Of 
course,  when  I  used  to  work  at  the  hotel,  I  practiced  that. 
I  could  see  a  fellow  in  two  years  or  three  years  and  just 
know  him  the  next  time  and  call  his  name,  but  since  I 
changed  the  work,  it’s  kind  of  hard  to  remember  back. 

Q.  Did  you  ever  see  those  men  again,  those  three  men? 
A.  No,  sir,  never  did  see  them  again. 
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Q.  Now,  that  was  before  the  deposition  that  yon  saw 
those  men?  A.  Yes,  sir. 

Q.  Before  you  gave  your  deposition?  A.  Yes,  sir. 

Q.  Now,  then,  who  came  to  see  you  at  the  time  of  the 
deposition?  A.  The  deposition? 

Q.  Yes,  the  one  you  gave  before.  A.  Well,  that  was — 
I  don’t  know  who  those  fellows  were.  That  was  the  second 
fellows,  but  they  was  the  one  that  didn’t — let  me  see.  Let 
me  see.  I  am  getting  them  kind  (11)  of  mixed  up  now. 
The  first  time — no.  The  second  fellows  is  the  one  that  I 
didn’t  get  the  full  information  to,  but  once  before  I  signed 
the — what  do  you  call  them?  The  one  that  had  to  go  be¬ 
fore  the  notary  to  sign,  you  know.  That  was  out  here  on 
the  beach  at  the — used  to  be  they  called  it  the  Sui  Jen.  I 
don’t  know  if  you  all  ever  heard  of  it.  But  it’s  right  across 
from  the  Buccaneer  Hotel.  Used  it  to  call  it  the  Sui  Jen. 
That  was  the  place  out  there. 

Q.  That’s  the  place  you  went  before?  A.  Before,  yes, 
sir. 

Q.  Do  you  remember  the  time  you  gave  testimony  be¬ 
fore?  A.  The  first  time,  you  mean? 

Q.  The  first  time,  yes.  A.  Yes,  sir.  I  remember  that 
very  welL 

Mb.  Kaush  :  And  there  was  a  reporter  who  wrote 

it  all  down? 

A.  Yes,  sir.  Yes,  sir.  I  remember  that  very  well. 

Q.  (By  Mr.  Rogers)  You  remember  that  very  well? 
A.  Yes,  sir. 

Q.  Do  you  remember  that  the  men  came  to  see  you  to 
tell  you  that  they  would  ask  you  to  testify?  A.  Yes,  sir. 

Q.  Do  you  remember  who  they  were?  A.  No,  sir.  I 
didn’t  even  know  them  because  they  was  (12)  the  ones  that 
come  to  the  shop  and  got  me. 

Q.  Were  they  the  same  fellows  that  came  to  the  shop 
and  got  you  or  not?  A.  Yes,  sir,  they  was  the  same  fellows 
that  come  to  the  shop. 

Q.  Do  you  remember  whether  one  of  those  fellows  was 
the  same  man  who  asked  you  the  questions?  A.  Yes,  sir, 
it  was  one  of  those  same  fellows. 
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Mr.  Kalish  :  The  same  fellow  that  limps? 

A.  Yes,  sir. 

Mr.  Kalish:  The  fellow  that  limps? 

A.  Yes,  sir. 

Q.  (By  Mr.  Rogers)  Let’s  get  this  quite  clear.  Was 
one  of  the  fellows  who  came  to  the  shop  at  the  Santa  Fe 
to  get  you  that  time,  the  same  fellow  that  examined  you  and 
asked  you  the  questions  on  that  other  testimony?  A.  Yes, 
sir. 

Q.  You  are  sure  that  it  was  one  of  the  same  fellows? 
A.  Yes,  sir. 

Q.  Now,  do  you  remember  which  one  of  the  fellows  it 
was?  Was  it  the  long,  tall  fellow  or  was  it  the  short  fellow 
that  limped?  A.  Let’s  see.  I  think  it  was  the  tall  fellow 
that  limps.  The  short  fellow.  No.  The  short  fellow.  That’s 
the  one.  The  real  short  fellow  is  the  one  that  asked  me  tjie 
(13)  questions. 

Mr.  Kalish  :  Will  you  remember  his  name  if  I 

mentioned  it? 

A.  Well,  no,  sir,  I  wouldn’t.  They  both  give  me  their 
names  when  I  was  there.  You  know  how  come  I  know  it  so 
well?  They  asked  the  boss  to  stop  me  from  work.  They 
even  stopped  me  from  work.  They  said,  well,  they  would 
pay  me  the  price  what  I  was  getting  to  let  me  go  at  a  cer¬ 
tain  time  and  they  asked  the  foreman  would  he  let  me  go. 

Mr.  Kalish  :  Did  he  let  you  go? 

A.  Yes,  sir,  he  let  me  off. 

Q.  (By  Mr.  Rogers)  Did  you  make  any  actual  drawings 
at  that  time  when  they  asked  you  and  paid  you  the  money? 
A.  Well,  I  just  explained  and  they  drawed  it,  you  know.  I 
just  give  them  diagrams  of  how  things  were. 

Q.  What  was  it  you  were  explaining  to  them?  A.  Well, 
they  just  asked  me  how  was  the  ground  fixed. 

Q.  Where?  A.  At  the  theater,  where  they  could  see 
the  show,  so  everybody  could  see  and  wouldn’t  be  wheiie 
nobody  couldn’t,  you  know,  see  it. 
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Q.  Was  that  any  particular  theater  you  were  drawing 
or  not?  A.  No,  sir.  Just  a  drive-in.  Just  the  picture  of 
that  (14)  drive-in. 

Q.  You  saw  a  picture  of  that  drive-in?  A.  Yes,  sir. 

Q.  Was  that  a  picture  of  any  particular  drive-in  or 
was  it  just  your  idea  of  how  a  drive-in  should  be  built?  A. 
Well,  no,  sir.  That  was  on  the  particular  one.  I  took  the 
picture  from  that  particular  one. 

Q.  You  are  talking  about  the  drive-in  that  was  down 
on  the  beach  by  Edgewater?  A.  Yes,  sir. 

Q.  Now,  do  you  remember  that  drive-in  down  there? 
A.  Yes,  sir. 

Q.  Do  you  remember  any  of  the  fellows  that  worked 
on  it?  A.  Yes,  sir,  I  remember  the  fellow  that  built  it. 

Q.  Who  was  that?  A.  His  name  was  Joe  Townsend. 

Q.  Joe  Townsend?  A.  Yes,  sir. 

Q.  Let’s  go  back  to  those  three  fellows  that  came  to 
see  you  out  at  the  Santa  Fe.  Did  you  ever  see  any  one  of 
those  down  there  at  that  theater  on  the  beach?  A.  No,  sir. 

•  ••••••• 

(15)  Q.  Before  they  came  to  see  you?  A.  Yes,  sir.  No. 
After  that.  After  that  before  they  ever  come  to  see  me 
about  it. 

Q.  You  never  had  seen  of  those  three  men  before  they 
came  to  see  you  there?  A.  No,  sir. 

Q.  You  didn’t  see  any  of  them  down  there  at  the 

beach -  A.  No,  sir.  It  wasn’t  while  they  were  there. 

I  do  know  that  one  of  the  fellows,  one  of  the  lawyers — 
there  was  two  lawyers.  One  of  them  was  from  Houston 
and  the  other  was  from  somewhere  else  and  had  a  fellow 
here  from  Galveston.  I  don’t  know  if  he  were  a  native  to 
Galveston,  but  they  all  introduced  their  names  to  me.  But 
I  tried  to  keep  those  names,  but  finally  I  got  rid  of  them, 
you  know.  It  got  away  from  me. 

Q.  Now,  how  did  you  happen  to  remember  that  theater 
that  was  built  down  there  on  the  beach  at  Galveston?  A. 
Well,  I  used  to  go  down  there.  After  my  working  period 
was  over,  I  would  go  down  there  and  sit  and  look  at  the 
show. 
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Q.  On  the  benches?  A.  Yes,  sir. 

Q.  Not  in  your  car?  A.  No,  sir.  I  sit  on  the  benches. 
They  had  benches,  you  know,  up  there  close  and  cars  ele¬ 
vated  up  there  behind  (16)  it. 

Q.  The  beach  slopes  up  a  little  bit  there,  doesn’t  it? 
A.  Yes,  sir. 

Q.  And  do  you  remember  whether  the  screen  was  down 

toward  the  water  or  was  it -  A.  Yes,  sir,  the  screen 

was  facing  right  close  to  the  water. 

Q.  (By  Mr.  Kalish)  It  wasn’t  facing  toward  the  water? 
A.  No,  sir. 

Q.  It  was  facing  toward  the  boulevard?  A.  Yes,  sir. 
Q.  The  back  of  it  was  toward  the  water?  A.  Yesj  sir, 
the  back  of  it. 

Q.  (By  Mr.  Rogers)  Toward  the  sea  wall?  A.  Yes, 
sir. 

Q.  Now,  then,  how  far  away  was  this  theater  froni  the 
cabins  where  you  worked?  A.  Well,  it  was  about  prac¬ 
tically  three  blocks. 

Q.  But  did  you  wander  over  there  after  work  at  night 
or  what?  A.  Yes,  sir,  I  would  go  over  there  after  the  work 
was  over. 

Q.  Were  you  ever  over  there  during  the  daytime  t  A. 
Yes,  sir,  I  was  over  there  through  the  day,  too,  sometimes, 
lunch  hour. 

I 

(17)  Q.  How  did  you  happen  to  be  over  there  during  the 
day?  A.  I  had  my  lunch.  You  see,  I  would  eat  my  lunch 
and  walk  around  over  there  and  look  at  them. 

Q.  Did  you  have  any  friends  working  over  there?  A. 
No,  sir,  I  didn’t  have  any  friends  working  there. 

Q.  You  mean  you  would  walk  three  blocks  or 
to  eat  lunch?  A.  Yes,  sir. 

Q.  Isn’t  that  kind  of  a  long  walk  to  eat  lunc 
No,  sir.  Out  on  the  beach,  you  know,  you  can 
little  or  no  time. 

•  •••••• 

Q.  When  you  were  sitting  in  the  theater  at  night — you 

(18)  said  you  went  and  watched  the  show?  A.  Yes,  sir. 
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Q.  Was  that  any  particular  theater  yon  were  drawing 
or  not?  A.  No,  sir.  Just  a  drive-in.  Just  the  picture  of 
that  (14)  drive-in. 

Q.  You  saw  a  picture  of  that  drive-in?  A.  Yes,  sir. 

Q.  Was  that  a  picture  of  any  particular  drive-in  or 
was  it  just  your  idea  of  how  a  drive-in  should  be  built?  A. 
Well,  no,  sir.  That  was  on  the  particular  one.  I  took  the 
picture  from  that  particular  one. 

Q.  You  are  talking  about  the  drive-in  that  was  down 
on  the  beach  by  Edgewater?  A.  Yes,  sir. 

Q.  Now,  do  you  remember  that  drive-in  down  there? 
A.  Yes,  sir. 

Q.  Do  you  remember  any  of  the  fellows  that  worked 
on  it?  A.  Yes,  sir,  I  remember  the  fellow  that  built  it. 

Q.  Who  was  that?  A.  His  name  was  Joe  Townsend. 

Q.  Joe  Townsend?  A.  Yes,  sir. 

Q.  Let’s  go  back  to  those  three  fellows  that  came  to 
see  you  out  at  the  Santa  Fe.  Did  you  ever  see  any  one  of 
those  down  there  at  that  theater  on  the  beach?  A.  No,  sir. 

»•#••••• 

(15)  Q.  Before  they  came  to  see  you?  A.  Yes,  sir.  No. 
After  that.  After  that  before  they  ever  come  to  see  me 
about  it. 

Q.  You  never  had  seen  of  those  three  men  before  they 
came  to  see  you  there?  A.  No,  sir. 

Q.  You  didn’t  see  any  of  them  down  there  at  the 

beach -  A.  No,  sir.  It  wasn’t  while  they  were  there. 

I  do  know  that  one  of  the  fellows,  one  of  the  lawyers — 
there  was  two  lawyers.  One  of  them  was  from  Houston 
and  the  other  was  from  somewhere  else  and  had  a  fellow 
here  from  Galveston.  I  don’t  know  if  he  were  a  native  to 
Galveston,  but  they  all  introduced  their  names  to  me.  But 
I  tried  to  keep  those  names,  but  finally  I  got  rid  of  them, 
you  know.  It  got  away  from  me. 

Q.  Now,  how  did  you  happen  to  remember  that  theater 
that  was  built  down  there  on  the  beach  at  Galveston?  A. 
Well,  I  used  to  go  down  there.  After  my  working  period 
was  over,  I  would  go  down  there  and  sit  and  look  at  the 
show. 
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Q.  On  the  benches?  A.  Yes,  sir. 

Q.  Not  in  your  car?  A.  No,  sir.  I  sit  on  the  benches. 
They  had  benches,  you  know,  up  there  close  and  cars  ele¬ 
vated  up  there  behind  (16)  it. 

Q.  The  beach  slopes  up  a  little  bit  there,  doesn’t  it? 
A.  Yes,  sir. 

Q.  And  do  you  remember  whether  the  screen  was  down 

toward  the  water  or  was  it -  A.  Yes,  sir,  the  screen 

was  facing  right  close  to  the  water. 

Q.  (By  Mr.  Kalish)  It  wasn’t  facing  toward  the  water? 
A.  No,  sir. 

Q.  It  was  facing  toward  the  boulevard?  A.  Yes,  sir. 
Q.  The  back  of  it  was  toward  the  water?  A.  Yes,  sir, 
the  back  of  it. 

Q.  (By  Mr.  Rogers)  Toward  the  sea  wall?  A.  Yes, 
sir. 

Q.  Now,  then,  how  far  away  was  this  theater  from  the 
cabins  where  you  worked?  A.  Well,  it  was  about  prac¬ 
tically  three  blocks. 

Q.  But  did  you  wander  over  there  after  work  at  night 
or  what?  A.  Yes,  sir,  I  would  go  over  there  after  the  work 
was  over. 

Q.  Were  you  ever  over  there  during  the  daytime?  A. 
Yes,  sir,  I  was  over  there  through  the  day,  too,  sometimes, 
lunch  hour. 

(17)  Q.  How  did  you  happen  to  be  over  there  during  the 
day?  A.  I  had  my  lunch.  You  see,  I  would  eat  my  lunch 
and  walk  around  over  there  and  look  at  them. 

Q.  Did  you  have  any  friends  working  over  there?  A. 
No,  sir,  I  didn’t  have  any  friends  working  there. 

Q.  You  mean  you  would  walk  three  blocks  or  farther 
to  eat  lunch?  A.  Yes,  sir. 

Q.  Isn’t  that  kind  of  a  long  walk  to  eat  lunch?  A. 
No,  sir.  Out  on  the  beach,  you  know,  you  can  walk  it  in 
little  or  no  time. 

•  ••••••• 

Q.  When  you  were  sitting  in  the  theater  at  night — you 

(18)  said  you  went  and  watched  the  show?  A.  Yes,  sir. 
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Q.  Well,  did  you  see  very  many  cars  or  just  a  few  cars 
around  the  neighborhood  ?  A.  Well,  they  had  somewhere 
around  about  twenty-five  or  thirty. 

Q.  Was  the  theater  enclosed  in  anything?  A.  No,  sir. 

Q.  Was  there  any  fence  or  anything  around  it?  A. 
No,  sir. 

Q.  Any  wire  around  it?  A.  No,  sir. 

Q.  Well,  how  could  you  tell  it  apart  from  the  rest  of 
the  beach?  It  was  just  a  piece  of  the  beach  there,  wasn’t  it? 
A.  Yes,  sir.  You  see,  he  had  it  built  in  a  house  car  form, 
you  see.  Just  like  a  trailer.  On  the  side  was  where  the 

show  was.  He  could  go  inside  the  trailer,  you  see - 

Mb.,  Kaush:  You  mean  he  had  the  motion  picture 

projector  in  a  little  trailer? 

A.  Yes,  sir. 

Q.  (By  Mr.  Rogers)  The  cars  were  just  sort  of  parked 
here  and  there  on  the  beach?  A.  Yes,  sir.  Just  elevated 
right  at  the  front  of  it.  (19)  It’s  in  about  a  moon  shape. 

Q.  What  was  moon  shaped?  You  mean  the  space  where 
the  benches  were?  A.  Yes,  sir,  the  spaces  around. 

Q.  Was  that  the  space  where  the  benches  were  that  was 
moon  shaped?  A.  Yes,  sir. 

Q.  The  cars  moved  up  behind  the  benches?  A.  Yes, 
sir.  Had  it  elevated  all  the  way  back. 

Q.  Were  they  elevated  by  the  beach?  A.  Yes,  sir,  the 
ground.  They  had  the  dirt  fixed  that  way. 

Q.  Well,  now,  wait  a  minute.  That  part  of  the  theater 
that  had  the  benches  in  it — let’s  think  about  that  a  minute 
— was  that  on  the  dry  sand?  A.  Yes,  sir,  right  on  the  dry 
sand. 

Q.  It  was  still  pretty  dry  sand?  A.  Yes,  sir. 

Q.  It  was  up  above  the  tide  line?  A.  Yes,  sir. 

Q.  So  the  sand  didn’t  get  water  down  where  the  benches 
were?  A.  No,  sir,  didn’t  get  wet. 

Q.  How  many  rows  of  benches  were  there?  Do  you 
have  any  idea?  (20)  A.  Well,  it  looked  like  he  could  seat 
about  fifty. 

Q.  Now,  that  was  just  soft  sand  there -  A.  Yes,  sir. 

Q.  Where  the  benches  were?  A.  Yes,  sir. 
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Q.  You  put  your  feet  off  into  the  soft  ground?  A. 
Yes,  sir.  You  could  set  your  feet  right  off  in  the  Soft 
ground.  j 

Q.  The  sand  gave  way  pretty  readily  when  you  put 
your  feet  down?  A.  Yes,  sir. 

Q.  Do  you  remember  that  or  not?  A.  Yes,  sir,  very 

well. 

Q.  Had  they  done  anything  to  harden  up  the  sand 
where  your  feet  went  or  was  it  just  soft  sand?  A.  No,  sir. 
it  wasn’t  so  very  soft 

Q.  But  it  would  give  when  you  put  your  feet  down  on 
it?  A.  Yes,  sir.  | 

Q.  Just  like  any  soft  beach  sand  will?  A.  Yes,  sif. 

Q.  Was  the  projection  room  or  projection  booth  on  the 
trailer  right  back  of  the  benches?  A.  Yes,  sir. 

Q.  Immediately  back  of  the  benches?  A.  Yes,  sir.  | 
(21)  Q.  What  is  that  beach  like  ordinarily?  That  part  of 
the  beach  at  Galveston,  it  has  got  various  mounds  and  what 
not  all  along  it  now,  doesn’t  it?  A.  Yes,  sir. 

Q.  They  blow  up  there?  A.  Yes,  sir.  Water  wash 
them  up,  you  see,  and  as  the  water  goes  down,  it  makes 
them  come  up  all  the  time,  get  higher  and  higher. 

Q.  So  the  whole  beach  is  pretty  much  covered  with 
mounds  and  sand  dunes,  isn’t  it?  A.  Yes,  sir. 

Q.  Now,  when  the  cars  parked  in  there,  they  went  ir^to 
the  dry  sand  part,  didn’t  they?  A.  Yes,  sir. 

Q.  And  do  you  remember  whether  or  not  any  of  them 
got  stuck  in  the  dry  sand?  A.  No,  sir.  See,  the  way  they 
did  it,  they  drug  all  that  soft  sand  off.  They  had  a — what 

you  call — one  of  these  road  slips  that  drug  that - 

Mb.  Kaush:  Blade? 

A.  Blade.  Just  drug  all  that  soft  sand  back  near  the 
sea  wall  and  tear  down  to  the  hard,  you  know,  the  regular 
surf.  They  made  it  level  all  in  there. 

Q.  (By  Mr.  Rogers)  Just  leveled  off  the  whole  beach 
there?  A.  Yes,  sir.  They  pulled  all  that  dry  sand  out  be¬ 
fore  (22)  they  started  cutting  those  trenches  for  the  carjs, 
the  drive-in  thing,  where  they  could  see. 
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Q.  Yon  say  they  had  how  many  cars  in  there?  A. 
About  twenty-five.  I  have  seen  them  in  there. 

Q.  You  have  seen  about  twenty-five  cars?  A.  Yes,  sir. 

Q.  How  wide  do  you  suppose  the  car  parking  space 
was?  A.  Well,  the  car  parking  space  was  about — oh,  had 
about  around  a  hundred  feet. 

Q.  A  hundred  feet  wide?  A.  Yes,  sir,  and  maybe 
about  120  feet  back. 

Q.  They  did?  For  the  car  parking  area?  A.  Yes,  sir. 

Q.  Did  Joe  Townsend  have  other  people  working  with 
him  in  there?  A.  Yes,  sir.  I  think  he  did  have  somebody 
else  working  there  with  him. 

Q.  When  did  you  first  know  Joe  Townsend?  A.  Well, 
I  knowed  him  the  same  time  when  he  was  working  down 
there  because  he  used  to  do  some  carpenter  work  for  the 
manager  down  there  at  the  camp. 

Q.  The  manager  of  the  camp?  A.  Yes,  sir. 

Q.  That’s  how  you  happened  to  know  him?  A.  Yes, 
sir. 

(23)  Q.  Did  he  do  anything  over  at  the  theater  other  than 
build  the  benches  and  the  screen?  A.  No,  sir.  I  think  he 
built  that  little  house. 

Q.  Built  the  little  house?  A.  Built  the  little  house, 
yes,  sir. 

Q.  You  said  somebody  scraped  all  that  soft  sand  back? 
A.  Yes,  sir. 

Q.  Did  Joe  Townsend  do  that?  A.  No,  sir.  He  had 
another  fellow.  Some  fellow  for  the  city  drug  it  out. 

Q.  Some  fellow  where?  A.  He  had  the  city  some 
place.  He  had  a  team,  a  mule — I  mean  two  pair — two 
horses. 

Q.  Do  you  know  who  he  was?  A.  No,  sir,  I  don’t.  I 
know  the  fellow,  but  I  don’t  even  know  his  name. 

Q.  How  did  you  happen  to  know  him?  Is  he  a  friend  of 
yours,  too?  A.  No,  sir.  The  manager  used  to  have  him 
come  out  there  and  do  a  lot  of  that  work  out  there. 

Q.  Why  did  the  manager  want  the  sand  dragged  around 
at  the  Edgewater  cabins?  A.  It  used  to — well,  when  they 
have  a  storm  and  those  high  winds,  it  blocked  that  sand  up 
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so  high  around  there,  you  know,  till  you  couldn’t  drive 
through  with  cars. 

(24)  Q.  Cars  would  get  stuck  in  it?  A.  Yes,  sir,  get  stuck 
in  it.  They  had  three  aisles,  three  rows  of  those  little  stucco 
cabins  down  there,  and  cars  would  come  around  in  the  back 
one  sometimes  and  get  stuck  in  the  sand.  So  they  would 
have  an  old  fellow  to  come  out  and  drag  it  out  and  take  it 
down  there  to  the  water  and  dump  it  off. 

MB.  KALISH:  At  the  water? 

A.  Yes,  sir,  drag  it  down  to  the  water. 

Q.  (By  Mr.  Rogers)  That  is,  the  cabins  did?  A.  Ybs, 
sir. 

Q.  Did  Joe  Townsend  have  him  drag  it  down  to  the 
water  and  dump  it  in?  A.  No,  sir.  Another  fellow  was 
on  that  place.  I  don’t  know  that  fellow.  But  I  did  tell  you 
this  one  thing.  They  was  all — after  the  storm,  they  was  all 
looking  for  this  fellow. 

MB.  KALISH:  Is  his  name  Emenhiser? 

A.  I  believe  it  was  Emenhiser.  Some  kind  of  funny 
name.  I  know  he  owed  the  fellows  that  done  the  work  for 
him.  He  hadn’t  paid  nobody  and  they  were  all  looking  for 
him,  but  nobody  ever  reached  him.  So  I  heard.  But  I  knbw 
everybody  was  trying  to  find  him,  and  there  was  one  fel¬ 
low — there  was  another  fellow  that  worked  there  with  him. 
He  must  have  helped  Mr.  Townsend  build  the  thing  because 

(25)  this  fellow,  I  know  particularly  he  wanted  to  get  all 
that  lumber.  He  said  he  was  going  to  take  all  that  building 
because  he  didn’t  get  no  pay. 

MR.  KALISH:  You  mean  the  lumber  man? 

A.  Yes,  sir. 

Q.  (By  Mr.  Rogers)  It  might  have  been  the  lumber 
company?  A.  It  might  have  been,  yes,  sir.  Some  fellow 
was  there  to  get  the  lumber  because  he  said  he  hadn’t  got 
paid  for  it. 

Q.  Now,  one  of  the  men  who  testified  in  connection  with 
that  theater  said  that  it  never  was  finished  up  to  the  time  it 
was  blown  away?  A.  Yes,  sir.  Well,  they  were  still  worki- 
ing  around  there  when  they  was  showing  it  all  at  the  same 
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time.  I  guess  they  was  rushing  to  get  it  started.  I  do  know 
that  they  was  rushing  to  put  it — they  only  had  it  up  there. 
I  don’t  believe  they  had  it  up  there  hardly  much  over  a  week 
or  a  little  over. 

Q.  Over  a  week?  A.  Yes,  sir. 

Q.  Do  you  know  whether  they  were  working  on  it  all 
the  time?  A.  Yes,  sir.  I  think  there  was  somebody  work¬ 
ing  on  it  at  the  same  time  and  when  that  storm  come  up. 
They  rushed  (26)  it  like  everything  to  get  it  up.  So  I  know 
the  carpenter  what  was  working  there,  Mr.  Townsend,  I 
know  he  was  still  working  around  over  there. 

•  ••••••• 

(27)  Q.  As  I  understand  it,  the  beach  there  may  have 
had  ordinary  dunes  and  mounds  that  are  blown  up,  and  so 
forth?  A.  Yes,  sir,  it  absolutely  was, 

Q.  And  that  is  what  the  cars  parked  on,  is  that  right? 
A.  Yes,  sir. 

Q.  Did  the  drivers  pick  out  a  mound  or  dune  that  had 
been  blown  up  and  moved  the  front  wheels  of  the  car  up 

(28)  on  it  to  elevate  it?  A.  Yes,  sir,  moved  the  front 
wheels  up  on  it  They  had  them  built  that  way  all  the  way 
across  in  back.  I  believe,  if  I  am  not  mistaken,  I  believe 
it  was  about  five  cars  could  get  inside  by  side. 

•  ••••••• 

Q.  Will  you  tell  me  whether  or  not  some  time  in  1940, 
or  early  1941,  while  you  were  working  at  the  Edgewater 
Cabanas  a  white  man  about  fifty  years  old  whom  you  had 
never  seen  before  came  to  you  and  said  that  his  name  was 
Josserand?  Do  you  remember  that?  And  he  said  he  was 
the  inventor  of  a  drive-in  theater?  A.  Josserand?  That 
name  does  seem  kind  of  familiar.  The  name  seems  familiar 
all  right,  but  I  can’t  directly  get  it 

Q.  Do  you  remember  whether  somebody  came  to  see 
you  in  1940,  or  early  in  1941,  while  you  were  working  at 

(29)  Edgewater,  some  white  man  whom  you  had  never  seen 
before  who  said  he  was  the  inventor  of  a  drive-in  theater? 
A.  The  Edgewater?  Now,  I  got  to  get  back  to  thinking  now. 
1941,  you  said? 
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MB.  KALISH :  Shortly  before  yon  were  called  to 
testify  back  in  that  year. 

A.  In  ’41.  Sure,  those  were  the  fellows  that — when  it 
first  began.  I  remember  that  very  well  because  I  worked 
for  Santa  Fe. 

Q.  (By  Mr.  Rogers)  You  weren’t  at  Edgewater?  You 
were  at  Santa  Fe?  A.  Yes,  sir.  Those  were  the  fellows 
that  come  and  got  me  off  the  job. 

Q.  (By  Mr.  Kalish)  That  was  just  a  week  or  two  be¬ 
fore  you  testified?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir. 

Q.  In  1941?  A.  Yes,  sir. 

Q.  You  testified  in  May  of  1941,  didn’t  you?  A.  Majy, 
yes,  sir.  And  I  went  to  work  at  the  Santa  Fe  in  1941,  on 
the  8th  of  September.  See,  that  following  May,  when  that 
happened.  I  hadn’t  been  working  too  long. 

Q.  You  went  to  work  for  the  Santa  Fe  in  September  of 

(30)  1940 1  A.  Yes,  sir. 

Q.  And  they  called  on  you -  A.  In  *41. 

Q.  — in  the  early  part  of  May  or  some  time  in  May  of 
1941?  A.  Yes,  sir. 

Q.  Just  shortly  before  they  called  you  to  testify?  A. 
Yes,  sir. 

Q.  (By  Mr.  Rogers)  Now,  did  one  of  those  men  claim 
he  was  the  inventor  of  a  drive-in  theater?  Do  you  remem¬ 
ber  that?  A.  Let’s  see. 

Q.  And  that  he  had  a  drawing  of  it  and  wanted  to  leave 
you  a  photographic  copy?  A.  Oh,  he  wanted  one. 

Q.  He  wanted  a  photographic  copy?  A.  Yes,  sir. 

Q.  He  wanted  a  copy,  a  drawing?  A.  Yes,  sir.  He  is 
the  fellow  that  wanted  one. 

•  ••#•••• 

(31)  Q.  But  nevertheless  you  do  remember  that  some 
people  came  to  see  you  and  asked  if  you  would  make  for 
them  a  drawing  of  a  drive-in  theater?  A.  Yes,  sir. 

Q.  Then  they  had  gotten  your  boss’  permission  for  yob 

(32)  to  take  time  off?  A.  Yes,  sir,  that’s  right 

Q.  Well,  now,  isn’t  it  true  that  you  made  some  sort 
of  drawing  for  them?  A.  Well,  I  just  give  them  a  picture 
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of  it,  started  it,  and  they  went  as  far  as  they  conld  and  they 

wanted  to  get  this  carpenter  and  that  was - 

Q.  Isn’t  it  trne  that  they  finally  gave  yon  four  hnndred 
dollars  in  cash  for  the  information  yon  gave  them?  A.  No, 
sir. 

Q.  That  isn’t  trne?  A.  No,  sir. 

Q.  How  mnch  cash  did  they  give  yon?  A.  Let’s  see. 
They  only  paid  me,  was  f  onr  dollars,  what  my  time  had  been 
that  they  had  took  np.  They  was  supposed  to  come  back  to 
finish  it  np,  pick  me  np  again. 

Q.  When  did  they  give  yon  a  hnndred  dollars?  A. 
That  was  the  little  follow.  That  was  different  fellows  then 
from  these.  That  was  the  one  we  went  ont  to  the  Sui  Jen, 
two  little  fellows. 

Q.  When  did  that  happen?  A.  That  happened— well, 
I  wasn’t  working  at  Santa  Fe  when  that  happened. 

Q.  Where  were  yon  working?  A.  I  was  working  at 
the  Powell  Hotel. 

(33)  Q.  How  did  they  happen  to  offer  yon  a  hnndred  dol¬ 
lars  or  pay  yon  a  hnndred  dollars?  A.  Well,  they  had  got¬ 
ten  it  from  somewhere.  So  they  come  tried  to  talk  to  me 
about  it.  That  was  when  I  was  working  under  Mr.  Powell. 
And  I  don’t  know  where  they  got  it  from. 

Q.  (By  Mr.  Kalish)  That  was  before  yon  testified  in 
1941?  A.  Yes,  sir,  that  was  before  1941. 

Q.  So  before  yon  testified  in  1941,  yon  had  two  different 
visits?  A.  Yes,  sir. 

Q.  Once  at  the  Powell  Hotel?  A.  Yes,  sir. 

Q.  And  once  at  the  Santa  Fe?  A.  Yes,  sir. 

Q.  Is  that  right?  Two  different  visits?  A.  Yes,  sir, 
two  different  visits.  That’s  right,  sir. 

Q.  Both  in  1941?  A.  Yes,  sir,  both  in  ’41. 

Q.  At  the  time  of  this  visit  to  yon  at  the  Powell  Hotel, 
was  there  one  man  or  were  there  several  men?  A.  There 
was  one  man. 

Q.  One  man?  A.  Yes,  sir. 

(34)  Q.  And  he  was  about  fifty  years  old?  A.  Yes,  sir. 

Q.  And  about  as  tall  as  Mr.  Rogers,  only  a  little 

heavier;  isn’t  that  right?  A.  Yes,  sir,  that’s  right 
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Q.  And  it  was  he  whose  name  was  Josserand,  is  that 
right?  A.  That  name  seems  familiar  to  me. 

Q.  And  it  was  this  one  man  who  came  to  visit  you  at 
the  Powell  Hotel -  A.  Yes,  sir. 

Q.  — who  gave  you  a  hundred  dollars?  A.  Yes,  sir. 

Q.  Now,  think  hard  and  see  if  he  didn’t  give  you  two 
hundred  dollars  first  and  then  another  two  hundred  a  little 
later?  A.  No,  sir.  j 

Q.  Just  one  hundred  dollars?  A.  One  hundred  dollars. 

Q.  And  why  did  Mr.  Josserand  give  you  that  hundred 
dollars?  A.  Well,  I  don’t  know.  Well,  I  tell  you.  I  felt 
kind  of  suspicious  to  him  about  it.  Here  is  what  I  asked 
him.  I  said,  “This  won’t  get  me  in  any  trouble  will  it?” 

He  said,  “No,  it  won’t  get  you  in  any  trouble.” 

I  says,  you  know,  I  says,  “I  always  like  to  (35)  know, 
ask  questions.  When  you  want  something,  I  want  to  know 
what  you  want  it  for  and  why  you  come  to  me  to  get  it’* 

So  he  says,  “Well,”  he  says,  “I  am  trying  to  invent 
a  pattern  on  the  drive-in  theater.” 

Q.  He  wanted  to  get  a  patent?  A.  Yes,  sir. 

Q.  And  why  did  he  give  you  the  hundred  dollars?  A. 
I  guess  for  the  patent.  After  we  went  out  to  the  Sui  Jen, 
he  and  some  other  fellow.  I  don’t  know  who  the  oth(er 
fellow  was.  I  don’t  know  whether  he  picked  him  up  here 
or  where. 

Q.  But  he  came  to  the  Powell  Hotel  alone?  A.  Yes, 
sir  that’s  right. 

Q.  Is  that  right?  A.  Yes,  sir. 

Q.  And  he  gave  you  the  hundred  dollars  in  cash?  A. 
Yes,  sir,  in  cash. 

Q.  While  he  was  alone  with  you?  A.  Yes,  sir,  that’s 
right. 

Q.  And  he  was  the  one  who  described  to  you  these 
mounds  in  the  theater?  A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  Yes,  sir,  that’s  right,  sir. 

(36)  Q.  He  described  that  to  you?  A.  Yes,  sir. 

Q.  How  it  was?  A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  Yes,  sir,  that’s  right 
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Q.  And  then  he  told  yon  that  they  would  call  yon 
to  testify?  A.  Yes,  sir. 

Q.  Just  the  way  he  said?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  That’s  right. 

Q.  And  he  stated  to  yon  then  in  testimony  to  tell  ex¬ 
actly  what  he  told  yon?  A.  Exactly  what  he  told  me. 

Q.  Isn’t  that  the  way  it  worked?  A.  Yes,  sir. 

Q.  And  that’s  why  he  gave  yon  the  hundred  dollars? 
A.  Yes,  sir,  bnt  he  never  did  come  back,  though. 

Q.  No,  bnt  the  lawyers  came  back  later?  A.  Yes,  sir, 
the  lawyers  come  back  later. 

Q.  And  they  asked  yon  the  same  questions  which  Mr. 
Josserand  said  they  would  ask?  A.  Yes,  sir. 

(37)  Q.  Is  that  right?  A.  That’s  right. 

Q.  And  yon  gave  the  lawyers  the  same  answers  which 
Josserand  told  you  to  give?  A.  Yes,  sir,  that’s  right. 

Q.  Isn’t  that  the  way  it  happened?  A.  That’s  jnst  the 
way  it  was. 

Q.  Isn’t  that  exactly  what  happened?  A.  Yes,  sir,  and 
they  were  supposed  to  come  back  again,  I  guess  that  was  the 
end,  yon  see. 

Q.  Once  they  got  your  testimony,  they  didn’t  show  up 
any  more?  A.  No,  sir. 

Q.  Isn’t  that  right  A.  That’s  right. 

Q.  Why  were  they  to  come  back  after  they  took  your 
testimony?  What  did  they  tell  yon?  A.  They  told  me  they 
was  coming  back  to  get  a  full  diagram  of  the  thing  and  get 
in  touch  with  this  other  fellow. 

Q.  And  pay  yon  more  money  for  that?  A.  Yes,  sir, 
pay  me  more  money  for  that. 

Q.  Bnt  they  never  did  come  back  and  pay  yon  any  more 
money?  A.  No,  sir.  I  used  to  hear  over  the  radio  about 
those  drive-in  theaters  and  I  used  to  think  about  those  fel¬ 
lows.  (38)  I  said,  “I  wonder  if  those  are  the  fellows  that’s 
fixing  to  operate,”  and  I  never  did  hear  no  more  from  them. 

Q.  Isn’t  this  the  fact,  that  what  yon  testified  to  when 
your  testimony  was  taken  down  by  a  reporter  in  1941  was 
merely  what  Mr.  Josserand  told  you  to  tell?  A.  Yes,  sir. 

Q.  Isn’t  that  about  it?  A.  That’s  about  it,  sir. 
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ME.  ROGERS :  That’s  what  he  had  told  you  to  tell 

just  about  a  week  or  so  before! 

A.  Yes,  sir. 

Q.  (By  Mr.  Kalish)  That’s  what  he  told  you  to  tell  the 
lawyers  when  they  asked  you  the  question?  A.  Yes,  sir, 
that’s  right 

Q.  And  he  told  you  the  lawyers  would  come?  A.  Yes, 
sir. 

Q.  And  the  lawyers  came  a  few  days  or  a  week  later; 
isn’t  that  it?  A.  Yes,  sir.  That’s  sure  true. 

Q.  And,  as  a  matter  of  fact,  on  this  beach  in  1934,  when 
the  theater  was  there,  they  never  actually  built  any  ramps? 
A.  No,  sir. 

Q.  It  was  just  the  way  nature  made  the  beach?  A. 
Yes,  sir,  that’s  just  the  way  it  was. 

(39)  Q.  Isn’t  that  the  way  it  was?  A.  Yes,  sir,  that’s  just 
the  way  it  was. 

Q.  All  they  did  was  smooth  it  off  from  the  rocks? 
Smooth  it  off  from  the  rocks. 

Q.  Isn’t  that  it?  A.  Yes,  sir,  and  had  a  few  places 
where  they  could  hold  the  cars  up  where  they  could  see. 

Q.  But  that  was  nothing  more  than  the  sand  dunes? 
A.  Just  nothing  but  the  sand.  That’s  all.  That’s  right,  sit. 

Q.  How  much  money  did  they  say  they  would  give 
you  when  they  came  back?  You  said  they  never  came  back 
to  give  it  to  you,  but  how  much  money  were  they  to  give 
you?  A.  They  said  they  was  going  to  give  me  three  hun¬ 
dred  dollars. 

Q.  More?  A.  Yes,  sir. 

Q.  In  other  words,  you  were  to  get  four  hundred  dol¬ 
lars  altogether?  A.  Yes,  sir. 

Q.  Of  which  Josserand  gave  you  a  hundred  when  he 
first  visited  you?  A.  Yes,  sir. 

Q.  And  the  three  hundred  dollars  you  were  to  get  when 
it  was  all  done?  (40)  A.  Yes,  sir,  when  it  was  all  done. 

Q.  But  the  three  hundred  you  never  got?  A.  No,  sit*. 
The  lawyers  give  me  four  dollars  for  coming  to  the  shop, 
taking  me  off  my  time. 

Q.  That’s  what  the  lawyers  gave?  A.  Yes,  sir. 
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Q.  Who  was  it  who  promised  the  extra  three  hundred? 
Was  it  Josserand?  A.  I  guess  so.  It  must  have  been  him. 

Q.  In  other  words,  what  Josserand  did  was  to  pay  you 
a  hundred  in  cash?  A.  Yes,  sir. 

Q.  And  he  promised  you  three  hundred  dollars  more 
when  it  was  all  done?  A.  Yes,  sir. 

Q.  Now,  when  Josserand  came  to  see  you  the  first  time 
at  the  Powell  Hotel,  did  he  ask  you  the  names  of  the  car¬ 
penters  who  worked  on  the  job?  A.  Yes,  sir,  he  asked  me 
the  name  of  the  carpenter.  That’s  right. 

Q.  So  that  at  that  time  he  didn’t  know  who  they  were? 
A.  No,  sir. 

Q.  Is  that  right?  A.  That’s  right.  He  couldn’t  find 
him,  for  he  tried  to  get  in  touch  with  him  and  they  never 
could  locate  them. 

(41)  Q.  And  that’s  the  reason  he  came  and  asked  you? 
A.  Yes,  sir. 

Q.  To  see  if  you  could  help  them  out?  A.  Yes,  sir, 
because  the  man  at  the  time,  the  carpenter,  wasn’t  even  in 
the  city. 

Q.  And  did  you  give  him  the  name  of  Joe  Townsend? 
A.  Yes,  sir,  I  give  him  the  name  of  him. 

Q.  And  had  you  ever  seen  Josserand  at  the  drive-in 
theater  when  it  was  in  existence  in  1934?  A.  No,  sir. 

Q.  You  had  never  seen -  A.  Because  I  wasn’t  up 

there  very  much.  You  know,  just  a  short  period  of  time. 

Q.  But  you  were  there  at  nights?  A.  Yes,  sir,  I  was 
there  at  nights. 

Q.  And  you  would  visit  there  in  the  daytime,  too?  A. 
Yes,  sir. 

Q.  But  you  had  never  seen  Josserand?  A.  No,  sir. 

Q.  The  first  time  you  saw  him  was  when  he  visited  you 
at  the  Powell  Hotel?  A.  Yes,  sir. 

Q.  Now,  when  you  testified  in  1941,  about  this  drive-in 
theater  which  was  in  existence  in  1934,  all  you  were  talking 
about  was  these  little  irregularities  in  the  sand?  (42)  A. 
Yes,  sir. 

Q.  Such  as  Nature  builds?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir,  that’s  right. 
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Q.  That’s  all  you  were  talking  about!  A.  Yes,  sip, 
that’s  right. 

Q.  You  weren’t  talking  about  any  artifically  made,  man 
made,  ramps?  A.  No,  sir. 

Q.  Xs  that  right?  A.  That’s  right,  sir. 

Q.  And  if  your  testimony  gave  the  impression  that 
there  were  some  man  made  ramps,  that  was  merely  because 
Josserand  told  you  to  say  that?  A.  Yes,  sir. 

Q.  Isn’t  that  about  it?  A.  Yes,  sir,  that’s  it,  sir. 

Q.  Did  you  know  a  man  named  Harris  at  this  Drive-in 
theater,  a  colored  man?  A.  A  colored  fellow? 

Q.  John  Harris.  A.  John  Harris?  I  don’t  believe  I 
know  him.  Yes,  I  remember  the  fellow. 

Q.  Pardon?  (43)  A.  I  say  I  remember  the  felloW, 
but  I  didn’t  know  him,  you  know,  very  personal  Never  had 
much  talk  with  him  because  he  was  only  working  there  and 
he  was  working  there  through  the  day  and  the  time  that  they 
was  doing  this  building. 

Q.  Let  me  ask  you  another  thing  here.  Assuming,  ana 
I  am  going  by  the  record  because  I  have  a  copy  of  your 
testimony  here  in  this  book -  A.  Yes,  sir. 

Q.  Assuming  that  your  testimony  was  given  on  May  26, 
1941,  which  appears  to  be  the  date,  and  your  testimony  was 
given  at  the  Buccaneer  Hotel -  A.  Yes,  sir,  that’s  righti 

Q.  Is  that  right?  A.  Yes,  sir,  that’s  right. 

Q.  And  there  were  some  lawyers  there?  A.  Yes,  sir, 
that’s  right 

Q.  And  there  was  a  man  who  wrote  down  your  testi4 
mony  as  Mr.  Harold  is  now  writing  your  testimony  at  this 
time?  A.  Yes,  sir,  that’s  right. 

Q.  Is  that  right?  A.  That’s  right 

Q.  The  same  way?  A.  Yes,  sir,  the  same  way. 

Q.  Now,  before  you  were  examined,  before  you  gave 
that  (44)  testimony  on  May  26,  1941,  you  had  two  visits? 
A.  Yes,  sir. 

Q.  Not  one,  but  two.  A.  It  was  two. 

Q.  One  at  the  Powell  Hotel.  A.  The  Powell  Hotel. 

Q.  By  Mr.  Josserand  alone?  A.  Yes,  sir. 
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Q.  And  then  at  the  Santa  Fe  shop?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Absolutely. 

Q.  And  at  the  Santa  Fe  shop,  did  Mr.  Josserand  come 
there,  too?  A.  That’s  what  I  was  trying  to  figure  that 
other  fellow  out 

Q.  Or  was  it  the  man  who  limped  who  came  to  the 
Santa  Fe  shop?  A.  It  was  three  fellows,  you  see. 

Q.  That  came  to  the  Santa  Fe  shop?  A.  Yes,  sir. 

Q.  And  among  them  was  the  man  who  limped?  A. 
Yes,  sir,  there  was  a  man  limped,  kind  of  a  heavy  fellow. 

Q.  About  my  size?  (45)  A.  Yes,  sir  I  believe  so. 

Q.  About  my  size?  A.  Yes,  sir. 

Q.  But  with  a  limp  in  one  leg?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Because  I  noticed  them.  They 
come  over  and  asked  the  foreman  about  me.  I  guess  they 
must  have  went  to  the  hotel  to  try  to  find  me  there  and 
they  found  out  I  was  working  out  at  the  shop,  the  Santa  Fe 
shop,  and  so  they  come  out  there  and  picked  me  up  and 
taken  me  to  the  hotel. 

Q.  To  the  Buccaneer?  A.  I  mean  to  the  Buccaneer. 

Q.  So  that  this  visit  at  the  shop  was  the  same  day  you 
gave  your  testimony?  A.  Yes,  sir,  it  was  the  same  day. 

Q.  The  same  day?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir,  that’s  right 

Q.  How  much  before  that  was  it  that  Josserand  visited 
you  at  the  Powell  Hotel?  A  few  days  or  maybe  a  week  or 
a  couple  of  weeks  before?  A.  A  couple  of  weeks.  About 
in  that  neighborhood. 

(46)  Q.  A  couple  of  weeks  before?  A.  Yes,  sir,  just  about 
a  couple  of  weeks,  because  I  know  I  hadn’t  been  working  at 
the  Santa  Fe  very  long  before  they  come  out  there. 

Q.  In  other  words,  it  was  the  time  you  changed  jobs? 
A.  Yes,  sir. 

Q.  From  the  Powell  Hotel  to  the  Santa  Fe?  A.  Yes, 
sir  that ’8  right 

Q.  So  Josserand  got  you  at  the  Powell  Hotel  and  then 
these  lawyers  a  couple  of  weeks  later  got  you  at  the  Santa 
Fe  shops?  A.  Yes,  sir. 
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Q.  It  is  at  the  Santa  Fe  shops  that  yon  work  at 
time?  A.  Yes,  sir. 

Q.  And  what  is  your  occupation  there  now?  A. 
occupation  is  car  carpenter. 


Q.  Car  carpenter?  A.  Yes,  sir. 


Q.  Are  you  rated  as  a  B  mechanic?  A.  Yes,  sir,  rated 


as  a  B  mechanic. 


Q.  As  a  grade  B  mechanic?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir. 

Q.  And  you  have  worked  there  ever  since?  (47)  jA. 
Yes,  sir. 

Q.  And  you  have  helped  to  repair -  A.  Yes,  sir. 

Q.  — the  railway  cars?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir,  that’s  right. 

Q.  You  have  worked  with  tools?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir,  all  the  time  with  tools.; 

Q.  What  is  your  home  address?  A.  906  32nd  Street. 

Q.  And  what  is  your  age  at  this  time?  A.  My  age?j 

Q.  Yes.  A.  I  will  be  fifty  on  July  31st  I  was  bom 
1901. 

Q.  Bom  1901?  A.  Yes,  sir.  July  31st. 

Q.  Now,  when  you  gave  this  testimony,  did  you  live  at 
3913  Avenue  N?  A.  That’s  right,  yes,  sir.  That’s  where 
I  was  living.  I  lived  there  for  nine  years. 

Q.  Now,  when  Mr.  Josserand  came  to  see  you  at  the 
Powell  Hotel  just  a  few  weeks  before  you  testified,  he 
showed  (48)  you  a  drawing,  didn’t  he?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir,  he  had  a  picture  of  a 
drawing. 

Q.  He  had  a  picture  of  a  drawing?  A.  Yes,  sir. 

Q.  And  that  drawing  was  like  the  one  I  now  show  you? 
A.  Yes,  sir. 

Q.  Is  that  it?  A.  Yes,  sir,  that’s  it  Same  drawing,  j 

Q.  The  same  drawing?  A.  Yes,  sir. 

Q.  And,  as  a  matter  of  fact,  however,  the  drive-in 
theater  which  was  on  the  beach  here  in  1934,  wasn’t  built 
like  that  drawing?  A.  No,  sir,  it  wasn’t  built  like  that 
drawing.  No,  sir.  That  drawing  is  a  little  different  than 
the  way  it  is  on  the  beach. 
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Q.  In  other  words,  on  the  beach,  there  were  just  some 
God-made  little  lumps  of  sand?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  That’s  right. 

Q.  There  wasn’t  any  regular  ramp  formation?  A.  No, 
sir.  They  call  them  bars,  sand  bars. 

(49)  Q.  Sand  bars?  A.  Yes,  sir. 

Q.  That’s  what  yon  call  them  in  Galveston;  isn’t  that 
right?  A.  Yes,  sir. 

Q.  And  those  sand  bars  are  made  by  God,  aren’t  they? 
A.  Yes,  sir,  absolutely. 

Q.  And  that’s  all  they  had  for  elevating  a  car;  isn’t 
that  right?  A.  Yes,  sir,  that’s  alL 

Q.  And,  of  course,  those  sand  bars  don’t  come  with  any 
regularity?  A.  No,  sir. 

Q.  Don’t  come  to  any  definite  pattern?  A.  No,  sir. 

Q.  They  are  just  here  or  there  or  anywhere  ?  A.  Yes, 
sir.  He  had  to  keep  them  built  up,  you  know,  to  operate, 
where  you  would  operate,  where  you  would  have  your  cars 
on  a  level. 

Q.  They  didn’t  build  them  up?  A.  No,  sir.  Just  close 
to  the  front  one.  They  had  the  sand  shoveled  up  on  the  first 
one. 

Q.  Are  you  sure  they  didn’t  just  shovel  them  down? 
A.  The  cars  mashed  them  down. 

MR.  KALISH:  The  drawings  concerning  which 
the  (50)  witness  just  testified  I  ask  to  have  marked  as 
Plaintiff’s  Exhibit  A  in  the  William  Grace  deposition. 

(The  diagram  referred  to  was  marked  by  the  re¬ 
porter  “Plaintiff’s  Exhibit  A  for  identification.”) 

Q.  (By  Mr.  Kalish)  Now,  on  May  26,  1941,  you  testi¬ 
fied  that  you  were  then  forty-one  years  old?  A.  Yes,  sir. 
•  «•••••• 

(51)  Q.  Now,  when  Mr.  Josser  and  visited  you  at  the  Powell 
Hotel  a  couple  of  weeks  before  you  testified,  did  he  also 
write  out  for  you  or  have  a  piece  of  typewritten  paper  for 
you  with  a  few  questions  and  answers?  A.  Well,  he  had  a 
paper  and  he  just  read  off  a  few  things  and  asked  me  a  few 
questions. 
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Q.  In  other  words,  he  had  some  questions  and  answers 
on  this  piece  of  paper?  A.  Yes,  sir. 

Q.  Isn’t  that  it?  A.  Yes,  sir. 

Q.  And  he  read  to  you  the  questions  and  answers?  A. 
Yes,  sir. 

Q.  Didn’t  he?  A.  That’s  right. 

Q.  Did  he  leave  that  paper  with  you?  A.  No,  sir.  j 

Q.  Did  he  leave  the  drawing  with  you?  A.  No,  sir,  lie 
did  not 

Q.  He  took  the  drawing  and  the  paper  back  with  him? 
A.  Yes,  sir. 

Q.  And  the  drawing  which  he  showed  you  was  this  one 
which  has  now  been  marked  Plaintiff’s  Exhibit  A;  isn’t 
that  (52)  right?  A.  Yes,  sir. 

Q.  Which  I  showed  you  a  few  minutes  ago?  A.  Yep, 
sir,  the  same  thing. 

Q.  And  the  questions  and  answers  which  he  read  to  you 
were  along  the  lines  of  the  testimony  you  gave  a  little  later? 
A.  Yes,  sir. 

Q.  But  those  answers  which  he  had  to  the  questions 
were  the  answers  which  he  had  gotten  up  beforehand?  A. 
Yes,  sir. 

Q.  Isn’t  that  right?  A.  Yes,  sir.  He  must  have  hafi 
it  because  I  didn’t  know  him. 

Q.  In  other  words,  those  were  answers  which  he  or 
somebody  else  had  written  out  before  he  came  to  see  you? 
A.  Yes,  sir.  Before  he  came  to  see  me,  yes,  sir. 

Q.  And  what  you  did  on  your  testimony  was  to  repeat 
as  well  as  you  could -  A.  Yes,  sir,  that’s  what  I  did.  j 

Q.  — the  answers  which  he  read  to  you -  A.  Yes, 

sir. 

Q.  — a  couple  of  weeks  earlier?  A.  Yes,  sir,  that’s 
right. 

Q.  When  Mr.  Josserand  came  to  see  you  at  the  Powell 
Hotel  (53)  a  couple  of  weeks  before  you  testified  in  1941, 
did  he  also  show  you  a  little  clay  model  of  a  drive-in  the¬ 
ater?  A.  No,  sir,  he  didn’t  show  me  that 

Q.  He  didn’t?  A.  No,  sir. 
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Q.  But  there  was  such  a  thing  shown  to  you  at  the 
testimony?  A.  Yes,  sir,  it  was. 

Q.  The  lawyers  showed  that  to  you?  A.  Yes,  sir. 

Q.  And  when  you  testified  about  this  little  clay  model, 
you  again  were  testifying  in  accordance  with  what  Mr.  Jos- 
serand  told  you  a  couple  of  weeks  earlier?  A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  That’s  right. 

Q.  So  that  your  testimony  in  1941,  represented  nearly 
Mr.  Josserand’s  ideas?  A.  Yes,  sir. 

Q.  Isn’t  that  about  it?  A.  Yes,  sir,  that’s  right. 

Q.  They  didn’t  represent  your  ideas?  A.  No,  sir. 

Q.  And  they  didn’t  represent  your  recollection  of  the 
drive-in  theater?  (54)  A.  No,  sir. 

Q.  Now,  the  names  of  how  many  Townsends  did  you 
give  to  Mr.  Josserand  when  he  visited  you  shortly  before 
he  testified?  A.  Well,  I  only  give  one. 

Q.  Joe  Townsend?  A.  Yes,  sir. 

Q.  Now,  is  Joe  Townsend  the  only  Townsend  that 
worked  on  the  job  so  far  as  you  know?  A.  So  far  as  I 
know. 

Q.  He  is  the  only  one?  A.  Yes,  sir. 

Q.  Did  you  see  him  work  on  the  job?  A.  Yes,  sir. 

Q.  You  did  see  him  work  on  the  job?  A.  Yes,  sir. 

Q.  And  did  you  see  him  many  times?  A.  Yes,  sir, 
many  times  around  there  and  after  that  because  he  worked 
at  the  other  place,  at  the  camp  there. 

Q.  You  mean  where  the  cabins  were?  A.  Yes,  sir. 

Q.  You  call  that  a  camp?  A.  Yes,  sir. 

Q.  Is  that  the  same  thing  they  call  the -  A.  Edge- 

water  Cabanas. 

(55)  Q.  Edgewater  Cabanas?  A  Yes,  sir. 

Q.  I  just  want  to  get  these  things  right  so  we  know  we 
are  talking  about  the  same  thing.  A.  Yes,  sir. 

Q.  And  he  had  worked  on  these  Edgewater  Beach 
Cabanas?  A.  Yes,  sir. 

Q.  That ’8  how  you  knew  him?  A.  Yes,  sir. 

Q.  But  no  other  Townsends  were  working  on  the  drive- 
in  theater?  A.  None  that  I  know  of. 
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Q.  Did  Joe  Townsend  ever  tell  yon  that  his  brother  or 
nephew  were  working  on  the  drive-in  theater?  A.  No,  sir, 
he  never  did  tell  me. 

Q.  And  you  saw  him  there  while  he  was  working?  A. 
Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir,  I  seen  him  there. 

Q.  Was  he  working  alone?  A.  Well,  I  don’t  know, 
sir.  He  used  to  come  up  there  to  get  milk  at  the  place,  to 
eat,  when  he  was  working  there  through  the  day,  but  I  don’t 
know  who  else  was  working  there. 

Q.  He  came  up  to  the  Edgewater  Beach  Cabanas? 
(56)  A.  Yes,  sir,  to  get  a  pint  of  milk  with  his  lunch.  He 
would  go  up  there  and  almost  eat  his  lunch  every  day. 

Q.  Now,  where  would  you  go  for  a  drink  of  water  if 
you  were  working  on  that  drive-in  theater?  A.  Well,  they 
didn’t  have  water  there  unless  they  had  it  in  a  keg  or 
something  inside. 

Q.  They  had  no  water  at  the  drive-in  theater  at  aU? 
A.  No,  sir. 

Q.  No  hydrant  or  anything?  A.  No,  sir,  they  didn’t 
have  nothing  like  that  there. 

Q.  Now,  did  you  know  a  man  named  Thomas  H.  Dod¬ 
son  who  worked  on  the  driveJn  theater?  A.  Thomas  H. 
Dodson? 

#  I 

Q.  Yes.  A.  No,  sir,  I  didn’t  know  him. 

Q.  Did  you  ever  see  this  man  Emenhiser  in  1934,  when 
he  was  on  the  drive-in  theater?  A.  If  I  seen  him,  I  didn’t 
know  him  definitely. 

Q.  In  other  words,  he  wasn’t  introduced  to  you?  A. 
No,  sir. 

Q.  Do  you  know  a  man  whom  they  nicknamed  Crooked 
Nose  Pete?  A.  No,  sir,  I  didn’t  even  know  him.  Wheije 
did  he  work  at? 

Q.  On  the  drive-in  theater.  (57)  A.  I  didn’t  kno^r 

him. 

Q.  You  didn’t  know  him?  A.  No,  sir. 

Q.  Now,  at  this  drive-in  theater,  after  cars  went  over 
the  sand,  they  would  cut  ruts,  wouldn’t  they?  A.  Yes,  sir. 

Q.  That’s  true  even  today?  A.  Yes,  sir. 
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Q.  When  a  car  drives  over  the  beach,  it  cuts  a  deep  rutt 
A.  Yes,  sir. 

Q.  That  was  true  then,  wasn’t  it?  A.  Yes,  sir. 

Q.  Then  they  would  pull  one  of  these  blades  over  these 
ruts  to  get  rid  of  the  ruts?  A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  Yes,  sir.  They  would  drag 
it  down. 

Q.  Drag  it  down?  A.  Yes,  sir. 

Q.  Was  the  sand  there  generally  dry?  A.  Yes,  sir,  it 
was  dry. 

Q.  Just  dry  sand?  A.  Yes,  sir. 

Q.  The  ordinary  loose  sand;  isn’t  that  right?  A.  Yes, 
sir. 

(58)  Q.  Did  they  ever  water  it  down  with  a  hose  or  bucket? 
A.  No,  sir.  I  never  seen  them  water  any  with  a  hose. 
They  didn’t  have  no  water  out  there  where  they  could  do  it. 

Q.  Would  it  be  practical  to  water  down  a  big  area  with 
a  bucket?  A.  No,  sir. 

Q.  In  other  words,  you  have  some  idea  as  to  how  much 
water  dry  sand  will  soak  up?  A.  Yes,  sir.  You  wouldn’t 
get  anywhere. 

Q.  You  wouldn’t  get  anywhere?  A.  No,  sir. 

Q.  So  that  you  know  from  having  seen  the  place  in 
the  daytime  and  at  night  that  the  sand  where  the  cars  were 
was  never  watered  down?  A.  No,  sir,  it  was  never  watered 
because  I  seen  that  with  my  natural  eye. 

Q.  Now,  during  the  time  you  were  there,  during  the 
daytime  while  you  were  working,  did  you  ever  see  a  woman 
out  there  working  on  it?  A.  I  seen  a  lady  around  there. 
She  went  inside  the  place  a  couple  of  times.  I  don’t  know 
what  she  was  handling,  what  part  she  was  handling,  or 
whether  she  was  handling  the  inside  or  what,  but  I  know 
a  lady  were  there,  sir. 

(59)  Q.  In  the  booth?  A.  Yes,  sir. 

Q.  That’s  all  you  ever  saw  her  doing?  A.  Yes,  sir. 

Q.  Was  she  selling  tickets,  too,  at  night?  A.  No,  sir. 
If  she  did,  I  didn’t  see  her  selling  tickets  because  I  always 
thought  it  was  free,  you  know.  I  didn’t  ever  see  nobody 
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coUecting  nothing.  If  they  paid  anything,  I  never  did  see 
anyone  pay.  I  thought  all  the  time  it  was  just  free.  [ 

Q.  Well,  of  course,  they  may  have  paid  without  you 
knowing  it!  A.  Yes,  sir. 

Q.  And  did  you  actually  go  in  there  and  see  a  show! 
A.  Yes,  sir. 

Q.  But  only  on  the  benches!  A.  On  the  benches. 

Q.  Only  on  the  benches!  A.  One  night  I  sit  down  and 
one  night  I  had  to  stand  up  because  there  wasn’t  any  seat. 

Q.  You  what!  A.  One  night  I  had  to  stand  up  and  I 
had  to  stand  up  one  night  because  there  wasn’t  any  seatj 

Q.  Now,  did  they  have  any  ushers  to  tell  where  the 
cars  were  to  go  or  did  the  cars  just  drive  in  any  old  way! 

(60)  A.  They  had  a  fellow  around  there  to  kind  of  make 
them  park,  how  to  park  them  right  They  had  some  fellow 
around  there. 

Q.  So  they  could  get  them  in  rows!  A.  Yes,  sir.  j 

Q.  Just  like  you  would  on  a  parking  lot!  A.  Yes,  sir. 

Q.  Is  that  right!  A.  That’s  right  That’s  the  way 
they  had  them.  They  had  some  fellow  there  so  each  man 
could  come  out  and  wouldn’t  be  in  the  way  of  the  other 
fellow.  | 

Q.  But  actually  there  weren’t  any  special  driveways! 
A.  No,  sir. 

Q.  In  other  words,  it  wasn’t  anything  like  this  drawing 
we  showed  you!  A.  No,  sir. 

Q.  With  driveways  and  a  couple  of  elevated  ramps  or 
anything  like  that!  A.  No,  sir,  there  wasn’t  anything  like 
that 

Q.  In  other  words,  if  there  were  any  irregularities  ii|i 
the  sand  which  would  make  one  end  of  the  car  higher  than 
the  other,  they  were  just  God-made  irregularities!  A.  Yes, 
sir,  absolutely. 

Q.  Is  that  right!  A.  Yes,  sir. 

(61)  Q.  And  that’s  why  a  car  could  drive  all  over  the  area 

without  bothering  anyone!  A.  Without  bothering  the 
other  one.  j 

Q.  Is  that  right!  A.  Yes,  sir. 
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Q.  Except  as  he  might  get  stuck  in  the  sand?  A.  Yes, 
sir.  That’s  the  only  thing,  and  some  of  them  did  get  a 
little  stuck  out  there  after  they  were  first  started  out  there. 

Q.  And  that’s  no  different  than  what  you  experience 
today  on  the  same  beach?  A.  Yes,  sir. 

Q.  In  other  words,  if  you  went  out  there  today  on  the 
beach  with  your  car,  you  could  ride  along  and  you  go  over 
humps  and  go  down  and  up  and  down,  is  that  right?  A 
That’s  right,  sir. 

Q.  All  odd  places?  A.  Yes,  sir. 

Q.  And  sometimes  you  would  get  stuck  and  sometimes 
you  wouldn’t?  A.  Yes,  sir. 

Q.  Isn’t  that  true?  A.  Yes,  sir,  that’s  right 

Q.  And  that’s  the  way  it  was  then  and  that’s  the  way 
it  is  now?  (62)  A.  Yes,  sir,  the  same  way. 

Q.  And  that’s  the  same  way  the  beach  is  from  one  end 
of  the  beach  to  the  other  for  miles  and  miles?  A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  Yes,  sir,  as  far  as  you  can 
drive. 

Q.  As  far  as  you  can  drive  it  is  all  the  same  thing? 
A.  Yes,  sir,  all  the  same  thing. 

Q.  Now,  will  you  waive  the  signing  of  this  deposition 
by  you?  In  other  words,  if  the  court  reporter  transcribes 
it  as  they  do,  you  know,  on  a  typewriter,  you  are  willing 
that  that  typewritten  transcript  of  his  stenographic  notes 
be  filed  without  you  being  bothered  to  read  it  or  sign  it? 
A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  That’s  all  right,  sir. 

Q.  That’s  all  right  with  you?  A.  Yes,  sir. 

Q.  You  are  satisfied  that  whatever  the  court  reporter 
records  will  be  good  enough  for  you?  A.  Will  be  good 
enough  for  me,  sir. 

Q.  This  place  where  Mr.  Josserand  took  you  that  time 
when  he  visited  you  at  the  Powell  Hotel — he  took  you  to 
some  place  which  you  mentioned,  is  that  right?  (63)  A 
Yes,  sir. 

Q.  Did  you  have  some  food  or  drinks  there?  A  No, 
sir. 

Q.  Did  you  just  sit  around  there?  A.  Yes,  sir. 
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Q.  What  kind  of  a  place  was  itt  Eating  place?  A. 
Yes,  sir.  It’s  kind  of  a - 

Q.  Night  club?  A.  Night  club. 

Q.  Night  club?  A.  Yes,  sir. 

Q.  You  sat  around  at  this  night  club  with  Mr.  Jos- 
serand?  A.  Yes,  sir. 

Q.  And  another  man  or  just  Josserand  alone?  A.  No, 
sir.  Another  fellow. 

Q.  Another  fellow?  A.  Yes,  sir. 

Q.  But  this  other  fellow  didn’t  come  to  the  hotel?  A. 
No,  sir,  he  didn’t  come  to  the  hotel. 

Q.  Who  was  this  other  fellow?  Do  you  know?  A.  No, 
sir,  I  don’t  remember. 

Q.  Just  one  other  fellow?  A.  Yes,  sir. 

Q.  Did  he  have  a  limp?  Was  he  the  fellow 
A.  No,  sir,  I  don’t  think  he — I  think  one  of  the  felloes 
(64)  limped. 

Q.  You  mean  that  took  you  to  this  night  club?  A.  Yes, 
sir.  | 

Q.  Well,  if  it  wasn’t  Mr.  Josserand,  it  must  have  been 
the  other  fellow?  A.  Yes,  sir. 

Q.  Isn’t  that  right?  A.  Yes,  sir,  it  must  have  been 
him.  He  kind  of  limped  a  little. 

Q.  How  long  were  you  at  this  club  with  them?  A.  Oh, 
just  a  short  while.  I  don’t  believe  I  was  there  a  half  an 
hour.  I 

Q.  And  you  just  sat  around  at  a  table?  A.  Yes,  sir. 
He  said  he  was  waiting  on  somebody  else  or  something,  j 

Q.  Who  said  that?  A.  The  fellow  that  was  there.  He 
seemed  to  be  waiting  for  somebody  else  to  meet  him  there, 
he  said,  because  they  had  another  place  they  was  going  to 
meet  at  and  they  couldn’t  get  the  place  or  something.  So 
he  said  they  was  going  out  there. 

Q.  At  this  club?  A.  Yes,  sir. 

Q.  When  you  sat  around  with  these  two  men  at  the 
club,  what  did  they  discuss  with  you?  (65)  A.  Oh,  he  was 
asking  me  about  Hie  plans  of  the  drive-in  theater. 

Q.  Like  what  he  showed  you  at  the  hotel  a  little  earlier^ 
A.  Yes,  sir. 
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Q.  Isn’t  that  right!  A.  Yes,  sir. 

Q.  And  this  other  man  sort  of  listened  to  how  yon 
gave  the  answers;  is  that  it?  A.  Yes,  sir. 

Q.  The  answers  to  the  questions  which -  A.  Ap¬ 

plied  to  what  he  had. 

Q.  Josserand  had  yon  repeat  to  this  other  man  at  the 
club— —  A.  Yes,  sir. 

Q.  — the  questions  and  answers  he  had  given  you  at 
the  hotel!  A.  Yes,  sir. 

Q.  Is  that  right?  A.  That’s  right,  sir. 

Q.  And  was  this  second  man  then  satisfied  with  your 
questions  and  answers?  A.  Yes,  sir. 

Q.  He  thought  you  came  through  all  right?  A.  Yes, 
sir. 

Q.  Your  waiver  of  reading  and  signing  the  deposition 

(66)  still  holds?  A.  Yes,  sir. 

Q.  Eight?  A.  Yes,  sir. 

Q.  I  want  to  ask  you  one  other  thing  here.  Where 
were  you  born?  A.  I  was  born  in  Livingston. 

Q.  Where  is  that?  A.  That’s  up  here  in  East  Texas 
out  from  Houston. 

Q.  Did  you  ever  at  one  time  ever  live  up  in  Boston? 
A.  Yes,  sir,  I  lived  up  there  in  Boston. 

Q.  From  about  when  till  when  did  you  live  in  Boston? 
A.  I  was  in  Boston  in  1916  and  11. 

Q.  And  when  did  you  come  from  Boston  to  Galveston? 
A  I  come  in  1918. 

Q.  You  moved  to  Galveston?  A.  Yes,  sir. 

Mti  Eogees:  Was  that  after  the  first  world  war? 
A.  Yes,  sir.  I  was  too  young  to  go  to  the  world  war. 
I  wanted  to  try  to  slip  off  to  go. 

Q.  (By  Mr.  Kalish)  Now,  how  many  children  do  you 
have?  A.  I  have  seven. 

Q.  Seven.  How  many  boys?  A.  I  have  three  boys — 
I  mean  four  boys  and  three  girls. 

(67)  Q.  And  three  girls?  A.  Yes,  sir. 

Q.  Did  any  of  your  boys  go  to  college?  A.  Yes,  sir, 
I  have  one  finished  college. 
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Q.  One  finished  college?  A.  Yes,  sir.  I  have  a 
daughter  in  college  now.  j 

Q.  A  daughter  in  college  now?  A.  Yes,  sir. 

Q.  Do  you  have  another  daughter  who  has  been  through 
college?  A.  Yes,  sir,  been  through  college. 

Q.  So  that  two  of  your  children  have  been  through 
college?  A.  Yes,  sir. 

Q.  And  one  of  them  is  in  college?  A.  Is  in  college 
now. 

Q.  Do  you  have  some  children  in  high  school?  A.  Yes, 
sir.  I  have  two  in  high  school  and  one  in  grammar  school. 

Q.  And,  of  course,  you  read  and  write  perfectly  well? 
A.  Yes,  sir,  pretty  fair. 

Q.  And,  of  course,  you  are  a  good  enough  mechanic  to 
look  at  a  drawing  and  know  what  it  means?  A.  Yes,  sir. 

Q.  Is  that  right?  A.  Yes,  sir. 

(68)  Q.  And  you  have  spent  many  years  in  mechanical 
work?  A.  Yes,  sir. 

Excerpts  from 

Bichard  Townsend  deposition  of  February  8, 1951  (PX  108) 


(4)  Q.  Are  you  the  same  Bichard  P.  Townsend  who  testi¬ 
fied  in  the  case  of  Josserand  versus  Taylor  on  May  26, 
1941?  A.  Yes,  I  am  the  same  Townsend. 


(5)  Q.  Yes,  it  is.  Were  you  familiar  with  a  certain  drive- 
in  theater  which  was  in  existence  on  the  beach  at  Galveston 
in  July  of  1934,  just  at  the  foot  of  Sixth  Street?  A.  I  was. 

•  •  •  •  •  •  •  *1 

(6)  Q.  Did  you  in  fact  work  on  that  drive-in  theater?  Just 
say  yes  or  no.  A.  Yes. 

Q.  0.  K.  And  just  how  many  days  did  you  work  on  it? 
A.  Oh,  well,  I  didn’t  keep  track  of  it.  I  imagine  around 
about  three  months  off  and  on.  Well,  practically  all  the 
time.  Two  or  three  months.  I  forget  just  what  it  was. 
No,  it  wasn’t  no  two  or  three  months.  It  wasn’t  near  that 
long.  When  did  we  put  that  thing  up?  In  September, 
wasn’t  it?  I  don ’t  remember  just  when  we  did  start  Prob- 
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ably  it  was  in  the  summertime.  Well,  we  will  say  the  life 
of  the — it  blew  down  in  September. 

Q.  Well,  according  to  the  record,  it  blew  down -  A. 

Or  October.  I  don’t  know. 

Q.  — on  Jnly  20th  or  21st,  1934.  A.  Yes,  yon  are  right. 
Anyway,  we  worked  on  it.  I  know  it  was  over  thirty  days 
we  were  working  on  it 

Q.  Were  yon  there  when  the  theater  opened?  (7)  A. 
Yes,  I  was  there. 

Q.  Did  yon  finish  yonr  work  before  it  opened?  A.  No. 
I  was  there  when  it  opened,  worked  there  after  it  had 
opened. 

Q.  In  1941,  shortly  before  yon  testified  at  the  Buccaneer 
Hotel  a  man  named  Josserand  visited  yon;  isn’t  that  true? 
A.  Well,  I  guess — he  is  from  Houston,  isn’t  he? 

Q.  That ’8  right.  A.  I  was  under  the  impression  that 
it  was  a  fellow  by  the  name  of  Johnson.  I  could  be  mis¬ 
taken. 

•  ••••••• 

(9)  Q.  (By  Mr.  Kalish)  Now,  then,  the  man  who  came  to 
see  yon  in  Galveston  just  before  yon  gave  your  testimony 
on  May  26,  1941,  was  not  Emenhiser?  A.  No,  sir. 

Q.  Am  I  correct  about  that?  A.  That’s  right.  Yon 
are  correct 

Q.  But  nevertheless  there  was  a  man  who  came  to  see 
yon  just  before  yon  gave  yonr  testimony,  is  that  right?  A. 
Yes.  He  called  me  over  the  phone  and  talked  to  me  over 
the  phone.  During  the  conversation  with  him  over  the 
phone,  that  was  before  he  came,  before  we  had  the  meeting. 
Q.  Before  you  had  the  testimony?  A.  Yes. 

Q.  Was  he  then  present  at  the  testimony?  A.  Yes,  he 

was. 

(10)  Q.  And  that  was  Mr.  Josserand?  A.  Yes. 

•  ••••••• 

(11)  Q.  Now,  before  yon  testified  at  the  Buccaneer  Hotel, 
didn’t  yonr  brother  Joseph  talk  to  yon  about  this  matter? 
A.  Yes,  he  had  talked  to  me  about  it.  I  told  him  I  thought 
that  there  might  be  something  in  it  being  as  they  was  rais¬ 
ing  sand  and  he  said,  well,  to  hell  with  it,  we  wouldn’t  get 
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nothing  ont  of  it,  or  something  like  that  That  was  about 
all  that  was  passed  off.  I  was  just  about  like  him.  He  said 
what  we  want  ont  of  it  is  our  money  ont  of  it;  we  want  to 
get  some  money  ont  of  it  if  there  is  anything  in  it  We 
didn’t  get  anything.  Something  for  those  words. 

Q.  Well,  now -  A.  He  told  me  that  they  was  going 

to  have  a  meeting;  (12)  would  I  come  up  there.  And  I  said 
yes,  I  would  have  to  take  a  day  off.  So  I  got  off  a  day. 
The  day  they  had  the  meeting  I  got  them  to  let  me  off.  i 

•  •  •  •  »  •  •  •  j 

Q.  They  handed  yon  an  envelope  with  money  in  }t? 
A.  Yes. 

Q.  Was  the  envelope  sealed?  A.  No,  it  wasn’t  sealed. 

Q.  Was  there  anything  in  the  envelope  besides  the 
money?  A.  Nothing  but  the  money.  That’s  all. 

Q.  Just  the  money?  A.  Just  the  money. 

Q.  How  much  money  was  it?  A.  I  think  it  was  ten 
dollars,  if  I  am  not  mistaken. 

Q.  Yon  don’t  have  a  good  recollection  of  that?  A. 
No.  I  didn’t  pay  no  attention  to  it. 

Q.  Who  gave  yon  the  money?  A.  Oh,  some  of  them 
handed  it  to  me.  I  wouldn’t  say  who  give  it  to  ns.  I  be¬ 
lieve — I  don’t  remember  who  (13)  give  me  the  money,  who 
handed  ns  that  envelope. 

Q.  Now,  on  this  beach  at  Galveston,  there  are  little 
sand  dunes  and  knolls  all  over  the  beach,  aren’t  there?  A. 
Yes.  Oh,  yes. 

Q.  That  was  true  then  and  is  true  now,  isn’t  it?  A. 
Oh,  yes.  Little  sand  hills. 

Q.  Little  sand  hills.  And  that’s  all  over  the  beach  with 
no  regularity;  isn’t  that  true?  A.  Yes.  Oh,  yes. 

Q.  And  yon  can  drive  the  front  wheels  of  a  car  on  to 
any  of  them,  can’t  yon?  A.  No,  not  if  they  are  dry. 

Q.  What?  A.  Not  if  they  are  dry. 

Q.  Yon  can’t  if  they  are  dry?  A.  No,  sir,  yon  cannot 
The  car  would  sink. 

Q.  But  I  suppose  if  they  are  real  soaking  wet,  yon 
can?  A.  Yes.  Yon  can  wet  them  down.  If  they  are  wet, 
yon  can. 
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Q.  Now,  at  the  taking  of  this  testimony  in  1941,  you 
were  shown  a  drawing,  weren’t  you?  A.  Yes,  I  saw  two 
or  three  different  types  of  drawings. 

Q.  Now,  the  drive-in  theater  as  it  existed  on  the  beach 
in  1934,  was  not  like  those  drawings?  A.  No,  not  exactly 
like  those  drawings. 

(14)  Q.  Well,  as  a  matter  of  fact,  it  wasn’t  very  much  like 
it  at  all?  A.  I  don’t  think  so.  Not  so  much,  no. 

•  •••••«• 

Q.  And  it  wasn’t  like  any  of  the  drawings  shown  you 
at  that  deposition?  (15)  A.  No,  I  don’t  think  so. 

I 

•  ••••••• 

(16)  Q.  Let  me  ask  you  this.  They  didn’t  have  any  drive¬ 
ways  through  that  drive-in  theater?  A.  Well,  it  wasn’t 
complete.  The  theater  wasn’t  complete.  You  people  come 
around  and  ask  a  question  like  that.  You  ask  a  man  a  ques¬ 
tion.  I  told  them  all  the  way  that  the  theater  wasn’t  com¬ 
plete.  We  were  just  experimenting  with  our  drive  and  the 
parking. 

•  ••••••• 

(17)  Mb.  Ted  Townsend:  You  could  come  in  ahead  of  | 
one  car  and  park  on  the  ramp.  You  know  how  them 
blueprints  was  drawn. 

The  Witness  :  Like  you  had  your  car  lined  up  this  i 
way  (indicating). 

Mb.  Ted  Townsend:  You  could  come  in  ahead  of 
the  next  car  and  come  in  and  park. 

Q.  (By  Mr.  Kalish)  Of  course,  you  can  do  that  on  an 
empty  lot,  can’t  you?  A.  Why,  sure. 

Q.  Is  that  right?  A.  Why,  sure. 

Q.  If  you  just  took  an  empty  lot,  you  could  run  your 
car  forward  as  far  as  you  wanted,  couldn’t  you?  A.  Why, 
sure.  Run  it  backwards  or  forwards  either. 

Q.  Move  it  backwards  or  forwards.  You  don’t  have 
to  have  any  ramps  for  that,  do  you?  A.  No. 

•  ••••••• 

(18)  Q.  In  fact,  it  was  just  a  bunch  of  little  knolls  there? 
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A.  No,  it  wasn’t  no  knolls.  It  was  cut  down  with  a  gradpr, 
with  a  scraper.  It  was  cut  down  and  leveled  down,  just 
as  level  as  this  floor,  and  fixed  in  different  places  around, 
just  like  I  say,  about  eighteen  or  twenty  feet  here  for  cars 
to  park. 

Q.  How  many  cars  would  you  say  you  ever  saw  there? 
A.  Oh,  I  seen  about  eight,  ten,  something  like  that.  That’s 
about  the  most  I  ever  seen  parked  there. 

Q.  And  you  have  been  there  in  the  evenings,  have  you 
not?  A.  Yes.  I  was  there  every  evening  the  show  was 
open. 

Q.  That’s  the  most  you  ever  saw?  A.  Yes. 

Q.  Were  those  cars  mostly  right  behind  the  benches? 
A.  Yes,  they  were  behind  the  benches. 

Q.  You  mean  directly  behind  them  or  way  back?  (19) 
A.  Yes,  the  benches,  in  front.  Just  right  behind  the  benches 
a  good,  nice  distance;  seventy-five  or  a  hundred  feet  back, 
I  guess,  from  the  screen. 

Q.  How  far  back  of  the  benches?  A.  The  benches  run 
about  fifty,  sixty  feet  back.  That’s  all. 

Q.  Most  people  who  watched  the  show  watched  the 
show  from  the  benches;  isn’t  that  true?  A.  Yes.  They 
sat  on  the  benches,  stood  up  behind  the  benches.  Mostly 
people  come  in  there,  you  know.  They  just  parked  the  car 
and  come  in  somewhere  else. 

Q.  And  a  lot  of  people  just  got  out  of  the  cars  that  they 
had  parked  behind  the  benches  and  just  moved  to  the 
benches,  isn’t  that  right?  A.  Yes,  that’s  right. 

Q.  Why  would  they  not  stay  in  their  car?  A.  Well, 
they  would  just  as  soon  sit  on  the  benches,  I  guess.  That’s 
what  they  would  say.  We  would  ask  them  to  stay  in  their 
cars.  They  would  just  say  they  would  rather  sit  on  the 
benches  and  move  around.  Well,  it  never  was  complete! 
That’s  the  trouble  with  it.  It  was  only  just  put  up  (20) 
there  for  experience  to  see  what  it  would  do.  That’s  why 
they  wanted  to  put  it  there  in  the  sand,  to  work  different 
grades  and  things  to  see  how  they  could  put  them  in  clay 
when  they  put  them  up  in  the  country. 
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Q.  Did  you  ever  finish  the  thing  to  the  point  where  they 
knew  that’s  what  they  wanted  to  make!  A.  I  don’t  think 
it  was  ever  finished  completely  to  where  we  thought  what 
we  would  make.  We  never  did  get  it  complete  to  the  point 
where  we  thought  we  had  what  we  wanted. 

Q.  So  that  the  most  that  you  could  say  for  it  was  it 
was  an  experiment  that  failed?  A.  That’s  right 

•  ••••••• 

Q.  Well,  the  experiment  hadn’t  been  completed  anyway 
before  it  was  washed  away?  A.  No.  That’s  right 

Q.  I  understood  you  to  say  earlier  that  you  never  got 
anything  finished  in  the  way  of  a  ramp  or  to  where  it  was 
finished  to  a  point  where  it  was  what  you  wanted  before 
the  thing  was  washed  away?  A.  That’s  right  That’s 
right 

Q.  So  that  before  it  was  washed  away,  not  a  single 
ramp  (21)  was  finished  to  the  point  where  it  was  what  you 
wanted?  A.  No.  It  was  never  complete.  There  was 
nothing  ever  complete  about  the  show. 

Q.  Nothing  completed  about  the  ramp?  A.  No. 

Mb.  Ted  Townsend:  The  grade  ramps  was  finished. 

The  Witness:  What? 

Mb.  Ted  Townsend:  The  grade  ramps  was  finished. 

The  Witness:  The  show  wasn’t  complete  because 
we  were  going  to  change  that  again.  We  had  a  mind 
to  change  something  on  that.  I  know  what  they  are 
trying  to  do.  They  are  trying  to  make  out  like  the  God 
damn  show  was  open  and  ready  to  run  it. 

Mb.  Ted  Townsend:  I  told  them  I  painted  the  little 
house  after  the  show  had  opened. 

The  Witness:  We  worked  out  there.  I  will  get  an 
architect  and  I  will  draw  this. 

Mb.  Ted  Townsend:  I  can  draw  the  son-of-a-bitch. 
I  can  draw  it  here  on  the  wall  just  exactly  like  the  thing 
was. 

The  Witness:  Why,  sure.  Your  people  don’t  un¬ 
derstand.  It  was  something  that  was  started  and  was 
never  completed.  I  can’t  tell  a  lie.  We  were  going 
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to  change  it  and  grade  it  and  change  it  around  till  we 
got  what  was  suitable  on  the  dry  land. 

(22)  Q.  (By  Mr.  Kalish)  But  you  never  got  that?  A.  We 

didn’t  get  that  far.  .  j 

i 

•  ••••••• 

It  never  was  complete.  There’s  nothing  right  about  it. 

Q.  You  mean  there  was  nothing  right  about -  A. 

The  screen  wasn’t  even  complete.  The  screen  wasn’t 
shaded.  We  had  shaded  the  screen  two  or  three  different 

(23)  ways.  We  had  something  new  that  had  never  been  up. 
When  you  start  that,  you  have  got  plenty  of  work  to  do 
at  all  times.  We  worked  out  there  till  10,  11  o’clock  at 
night  and  we  worked  in  the  daytime. 

•  •  •  •  •  •  •  • 

(24)  Q.  (By  Mr.  Kalish)  .  .  .  But,  if  the  sand  was  dry, 
she  just  wouldn’t  hold  her  shape!  A.  No.  The  sand  will 
lay  there,  but  you  can’t  drive  in  it.  The  sand  will  be  thei^e, 
but  you  can’t  drive  through  it  when  it  is  dry,  when  it  is  real 
dry. 

Q.  Because  you  will  get  stuck  in  it,  is  that  right!  A. 
That’s  right. 

Q.  No  matter  what  you  build  over  sand,  if  it  is  dry, 
you  will  push  her  right  over  if  you  drive  over  it!  A.  That’s 
right,  yes,  sir. 

i 

•  ••••••• 

(28)  Q.  (By  Mr.  Kalish)  Now,  you  told  me  that  you  worked 
on  this  drive-in  theater  a  month  before  it  opened.  A.  Well, 

I  don’t  know.  We  started  it -  i 

Q.  You  started  from  scratch?  A.  Yes,  from  scratch 
up. 

. 

•  •••«*•• 

Q.  But  whether  it  was  a  month  or  three  months,  you 
were  on  the  job  when  they  started  working  on  that  ;  is  that 
it?  A.  Yes,  sir.  Yes,  sir.  I  was  there  when  they  started 
working. 

Q.  And  you  were  on  the  job  when  it  was -  A.  When 

it  was  washed  away. 

Q.  When  it  was  washed  away,  is  that  right?  A.  That’s 
right 
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Q.  Then  yon  were  on  that  drive-in  theater  from  the 
day  they  started  bnilding  it  nntil  the  storm  washed  it  away  t 
A.  That’s  right. 

#••••••• 

(29)  Q.  And  yon  were  there  dnring  the  daytime?  A.  Yes. 
Oh,  yes.  I  was  there  in  the  daytime. 

Q.  Yon  worked  on  it  dnring  the  daytime?  A.  At  night, 
too.  Some  at  night,  too. 

Q.  And  yon  were  there  at  the  shows?  A.  Yes. 
##•••••• 

Q.  This  man  who  introduced  himself  to  yon  when  yonr 
testimony  was  taken  in  1941,  May  26, 1941,  at  the  Buccaneer, 
this  man  Josserand,  did  yon  ever  see  him  in  1934?  A.  Not 
that  I  remember. 

Q.  But  yon  do  remember  seeing  Emenhiser?  A.  Oh, 
yes.  He  was  there. 

.....*•* 

(30)  Q.  Now,  did  Emenhiser,  the  promoter,  give  directions 
to  yonr  brother  and  yon  as  to  what  to  do  and  how  to  do  it 
and  where  to  do  it?  A.  Yes.  He  used  suggestions  and  so 
did  we. 

Q.  But  I  mean  whatever  was  done  was  really  done  un¬ 
der  his  direction,  Emenhiser ’s  direction?  He  was  bossing 
the  show?  A.  Yes. 

Q.  Is  that  right?  A.  He  was  there.  He  give  sugges¬ 
tions  and  so  did  my  brother.  He  left  some  suggestions  up 
to  my  brother  and  myself  as  to  how  we  would  fix  every¬ 
thing. 

«•»•»••• 

Q.  Was  there  anybody  else  other  than  Emenhiser,  yonr 
brother,  and  yon  and  Ted  who  had  anything  to  do  with  the 
bnilding  of  that  drive-in  theater?  (31)  A.  No,  sir,  nobody 
that  I  know  of. 

Q.  Weren’t  there  some  other  carpenters  on  there?  A. 
Just  my  brother  and  Ted  and  myself. 

Mr  Ted  Townsend:  Well,  he  helped  ns  a  couple 
of  days.  Joe  helped  ns  a  couple  of  days.  They  was  just 
extra  there. 
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The  Witness:  They  were  extra. 

Me.  Ted  Townsend  :  Just  two  or  three  is  all. 

The  Witness:  Two  or  three  days  we  had  some 
extra  carpenters. 

Mb.  Ted  Townsend:  Joe  Townsend,  Jr.,  J.  W. 
Townsend,  Jr.,  and  E.  C.  Townsend  helped  us  a  few 
days. 

Q.  Do  you  remember  a  man  named  Pete  Kavesavicjhf 
A.  Yes,  he  worked  there  a  few  days.  .  j 

*  •  •  •  •  •  •  •  i 

(32)  A.  Just  Emenhiser.  Dodson  didn’t  work  on  that  pic¬ 
ture  show. 

Q.  Now,  let  me  ask  you  this.  In  1944 — I  think  it  was 
in  February — you  were  interviewed  again  by  the  same 
Louie  P.  Josserand  in  the  United  States  National  Bank 
Building,  weren’t  you? 

•  ••••••• 

(33)  Q.  The  fact  of  the  matter  is  that  in  1944,  in  the  early 
part  of  the  year  you  did  see  Louie  P.  Josserand  in  Gal¬ 
veston,  is  that  right?  A.  Yes,  he  was  in  Galveston. 

Q.  And  you  saw  him?  A.  Yes. 

Q.  Did  you  see  Louis  P.  Josserand  at  any  other  tinie 
other  than  May  26,  1941,  and  then  that  time  in  1944?  A. 
No. 

Q.  Did  you  see  him  any  other  time?  A.  No,  sir. 

Q.  Never?  A.  No,  sir. 

•  ••••••A 

(34)  Mb.  Kalish:  All  right.  That’s  all  Thank  you. 
Mb.  Rogebs:  Do  you  want  to  sign  this  or  do  yon 

just  want  to  let  it  go  with  the  assumption  that- — j- 

(35)  A.  Well,  we  will  let  it  go  this  way,  but  I  want  a  copy. 
That’s  the  understanding.  I  am  to  get  a  copy  of  this. 

Mb.  Kaijkh  :  But  you  are  willing  to  let  the  reporter 
just  report  it? 

A.  As  it  is.  I  don’t  care  what  he  does  with  it  It’s  all 
true.  All  you  fellows  must  remember  the  theater  wasn’t 
complete.  You  can’t  get  something  out  of  something  that 
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wasn’t  complete.  It’s  just  like  starting  the  foundation  of 
a  house.  There  is  no  use  running  around,  what  was  this 
and  what  was  that.  It  wasn’t  exactly  complete.  If  it  had 
been  complete,  you  could  have  said  it  was  complete.  You 
can’t  say  it  was  complete  and  finished  and  satisfactory. 
If  you  put  down  a  floor  and  it  don’t  suit  you,  you  tear  it  up 
and  put  it  down  some  other  way  or  a  building  or  any  other 
thing.  You  write  a  letter  and  tear  it  up.  You  do  the  same 
way  with  that  picture  show.  If  you  see  something  isn’t 
right,  you  change  it.  We  might  have  kept  fooling  around 
with  that  for  three  or  four  months  yet. 

Q.  (By  Mr.  Kalish)  Had  it  not  been  washed  away?  A. 
Yes.  Maybe  six  months.  We  were  grading  and  changing 
them  grades  and  things.  It  was  never  completed. 

Q.  In  other  words,  none  of  the  grades  were  ever  com¬ 
pleted  to  the  point  where  it  was  permanent?  A.  Where  it 
was  permanent.  Nothing  been  complete  about  (36)  it.  Like 
I  say,  the  screen  was  not  even  permanent,  shaded  and  all 
like  it  should  have  been.  It  was  never  complete.  It  was 
outdoors  and  we  tried  it  in  black.  We  were  just  trimming 
it  different  things  to  make  more  reflection  on  the  screen. 

Mr.  Rogers  :  You  did  the  same  thing  with  the  parking 

area? 

A.  Why,  sure.  Everything  was  just  changed.  Change 
something  one  day.  Changed  something  the  next  day.  And 
the  parking  and  all.  They  had  that  old  nigger  out  there. 
I  don’t  know  whether  he  ever  got  a  damn  cent  out  of  it 
either. 

Q.  (By  Mr.  Kalish)  When  these  cars  would  drive  in 
at  night,  these  eight  or  ten  cars,  I  suppose  they  would  cut 
some  ruts?  A.  No.  You  have  drove  on  the  beach,  I  sup¬ 
pose. 

Q.  What?  A.  You  have  drove  on  the  beach  and  saw 
how  it  is  when  you  drive  along  that  beach  when  it  is  wet. 

Q.  Well,  listening  to  Ted  there  when  he  interjected  one 
of  his  remarks,  I  thought  he  said  this  drive-in  theater  was 
far  enough  back  so  that  the  tide  didn’t  come  up  and  wash 
over  it  every  night.  A.  Oh,  yes,  it  was  far  enough  back 
for  that 
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Q.  In  other  words,  did  the  tide  come  tip  and  wash  over 
(37)  itr  I 

Mb.  Ted  Townsend:  No,  it  wasn’t  where  the  tide 
come  in  every  night. 

A.  No,  it  wasn’t  where  the  tide  come  in  every  night- 
Mr.  Ted  Townsend:  If  it  had  been  there,  yon 
wonld  have  had  to  have  fifty  wreckers  ont  there  every 
night. 

Q.  (By  Mr.  Kalish)  Were  the  cars  to  be  parked  in 
this  drive-in  theater,  that  was  far  enough  np  away  from  the 
water  to  where | 

Mr.  Ted  Townsend  :  A  normal  medium  tide 
wouldn’t  come  in. 

The  Witness:  That’s  it.  You  fellows  want  facts. 
I  can  show  you  where  the  picture  show  sat. 

Mr.  Ted  Townsend:  I  told  them  we  can  take  them 
to  within  fifty  feet  of  where  the  screen  was. 

The  Witness:  And  put  you  right  where  it  was.  j 
Mr.  Ted  Townsend:  Where  that  ramp  was  down 
there  below  Sixth  Street.  It’s  around  about  Fifth  Or 
Fourth  Street 


Excerpts  from  Ted  Townsend  deposition  of  February  8, 

1951  <PX  109) 


(3)  Q.  Are  you  the  same  Ted  Townsend  who  testified  in 
Interference  78,008,  entitled  Josserand  versus  Taylor,  and 
who  testified  at  the  Jean  Lafitte  Hotel  at  Galveston  on  Sep¬ 
tember  4,  1941?  Are  you  the  same  one?  A.  That’s  right. 

Q.  And  you  are  here  testifying  under  a  subpoena?  A 
subpoena  was  served  on  you?  Is  that  true?  A.  I  guess  sp. 

Q.  Pardon?  A.  Yes,  I  guess  so. 

Q.  And  you  were  given  the  subpoena  fee  of  four  dol¬ 
lars?  A.  Yes. 


Q.  Is  that  right?  A.  Yes,  sir. 

Q.  And  before  you  testified,  you  were  duly  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth? 
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A.  Well,  on  that  now — before  all  this  goes  on,  I  thought 
yon  told  me  to  get  a  lawyer  and  we  would  see  the  lawyer 

(4)  before  we  ever  went  into  all  this  stuff.  What  good  is 
it  going  to  do  me  to  go  np  there  this  morning  and  see  this 
lawyer  and  have  you  all  to  go  through  this  now?  I  went 
to  all  the  trouble  this  morning  to  go  up  there  and  see  this 
lawyer. 

Q.  Let  me  ask  you  this,  Mr.  Townsend.  Isn’t  it  true 
that  it  was  I  who  suggested -  A.  That’s  right. 

Q.  — to  you  to  see  your  lawyer  before  you  testified? 
Isn’t  that  right?  A.  Yes. 

Q.  Isn’t  that  right?  A.  Yes.  Why  are  we  testifying 
now  then?  What  good  did  it  do? 

Q.  Just  answer  the  questions.  You  will  see  the  reason 
behind  it  all.  It  was  I  who  suggested  to  you  that  you  see 
your  lawyer  before  you  testify;  isn’t  that  right?  A.  Yes. 

Q.  Amd  I  told  you  that  I  would  withhold  serving  the 
subpoena  on  you  until  you  had  had  an  opportunity  to  see 
your  lawyer;  isn’t  that  right?  A.  Yes. 

Q.  Isn’t  that  right?  A.  Yes. 

Q.  And  it  was  I  who  said  to  you  that  if  you  wish,  I  will 

(5)  be  glad  to  go  to  your  lawyer  and  explain  this  case  to 
him  as  you  seemed  puzzled  about  the  case;  isn’t  that  true? 
A.  That’s  right,  but  we  haven’t  been  there  yet. 

Q.  Pardon?  A.  We  haven’t  been  there  yet,  though. 

Q.  And  you  said  that  you  would  call  me  around  10 
o’clock  in  the  morning?  A.  That’s  right. 

Q.  But  you  didn’t,  did  you?  A.  I  was  there  at  the 
lawyer’s  office  at  10  o’clock  sharp. 

Q.  But  you  didn’t  call  me?  A.  Where  was  I  going  to 
call  you?  You  never  left  no  phone  number. 

Q.  I  told  you  to  call  me  at  the  Buccaneer.  A.  My  wife 
said  you  called  me  after  I  left  to  work.  You  said  you  was 
busy;  you  wouldn’t  be  at  the  Buccaneer.  And  I  left  word 
at  the  house.  I  was  at  the  lawyer’s  office  from  9  o’clock 
tin  10:30. 

Q.  But  the  fact  of  the  matter  is  you  did  go  to  your 
lawyer?  A.  Yes,  and  I  waited  there  for  you  to  call  at  the 
house  and  to  the  lawyer’s  office. 


Ted  Townsend's  testimony  on  2-8-51 


Q.  And  you  did  consult  your  lawyer,  didn’t  you?  (6) 
A.  I  talked  to  him  and  explained  as  much  as  I  could  to  him 
and  he  said  he  would  like  to  talk  to  you,  but,  of  course,  he 
was  pretty  well — as  much  in  the  dark  as  I  was,  because  I 
was  in  the  dark;  so  I  couldn’t  enlighten  him  a  hell  of  a  lot. 

Q.  What  did  your  lawyer  tell  you?  A.  He  told  me 
the  only  thing  I  could  do  was  he  would  like  to  talk  to  you 
and  find  out  what  it  was  all  about.  ! 

Q.  What  did  he  tell  you  to  do?  A.  He  told  me  to  tell 
you  to  get  in  touch  with  him  and  he  would  be  there  after 
2  o’clock. 

Q.  All  right.  Now,  I  am  going  to  ask  you  to  answer 
the  following  questions.  A.  Where  does  the  lawyer  fit  in 
now?  ‘ 

Q.  What?  A.  That’s  just  under  the  bridge  now,  water 
under  the  bridge? 

Q.  I  gave  you  every  opportunity  and  you  did  not  avail 
yourself  of  that  opportunity.  A.  You  didn’t  neither. 

Q.  I  did.  I  called  at  your  house -  A.  I  didn’t  know 

where  I  could  find  you.  You  left  word  with  my  wife  that 
you  had  left  the  Buccaneer. 

Q.  I  called  your  house  three  times -  A.  I  got  a  j<^b 

here  to  do.  | 

(7)  Q.  I  realize  that.  A.  I  can’t  mess  around  here.  I 
messed  around  there  about  six  months  and  got  about  three 
or  four  dollars  out  of  it  or  five  dollars;  went  to  the  Jean 
Laffite  and  lost  a  day’s  work,  missed  four  days  working 
on  the  damn  theater  and  never  got  anything  out  of  it  Ap¬ 
proximately  twenty-three  or  twenty-four  dollars  for  a 
month’s  work. 

Q.  Let  me  ask  you  this :  What  time  did  you  leave  this 
pier  this  morning?  A.  A  quarter  to  9. 

Q.  A  quarter  to  9?  A.  That’s  right 

Q.  You  came  here  at  the  regular  time  and  left  at  a 
quarter  to  9?  A.  That’s  right 

Q.  Did  you  go  to  your  lawyer’s  office?  A.  Yes. 

Q.  What  time  did  you  return  to  the  pier  this  afternoon? 
A.  About  12:30. 

Q.  You  returned  at  12 :30?  A.  Yes. 
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Q.  Where  were  you  from  a  quarter  to  9  till  12 :30?  A. 
I  was  at  the  lawyer’s  office  there. 

Q.  All  the  time?  A.  Not  all  the  time,  no. 

(8)  Q.  Where  were  you  during  the  time  you  were  not  at 
your  lawyer’s  office?  A.  I  went  by  the  HalL 

Q.  What  hall  are  you  speaking  about?  A.  Longshore¬ 
man’s  hall. 

Q.  Where  else?  A.  Did  you  call  the  lawyer’s  office? 
Q.  Yes,  I  did.  I  got  no  answer.  A.  Well,  I  was  there, 
you  know,  till  about  10 :45. 

Q.  And  your  wife  called  during  my  presence  and  they 
told  her  you  had  just  left  and  she  suggested  that  I  come  to 
the  pier  and  that’s  why  I  came  to  the  pier  this  morning,  to 

look  for  you,  and  I  met  your  uncle -  A.  I  can’t  make 

that  lawyer  come  down  here.  You  know  his  time  is  valuable, 
too.  I  can’t  drag  him  along  with  me  unless  I  hit  him  with 
something  and  I  can’t  hit  him  with  four  dollars. 

Q.  I  came  here  at  your  wife’s  suggestion.  I  talked  to 
your  uncle,  Richard  P.  Townsend,  this  morning,  and  he  told 
us  to  come  back  at  2  o’clock,  at  which  time  you  would  be 
back.  That’s  why  we  are  here  now.  A.  I  can’t  drag  that 
lawyer  down  here.  He  would  have  me  taxed  for  next  week. 
I  am  going  to  wait  for  him.  I  ain’t  answering  nothing  till 
I  see  him.  Till  you  and  him  get  together,  I  ain’t  answering 
nothing. 

(9)  Me.  Richakd  Townsend:  I  don’t  give  a  God  damn. 
This  here  business  has  gone  far  enough. 

Mb.  Kaijsh  :  Let’s  one  of  us  talk  at  a  time. 

The  Witness:  I  am  not  answering  nothing  till  you 
get  in  touch  with  him  and  we  find  out  what  all  this  is 
about.  He  is  a  very  good  friend  of  mine.  If  he  messed 
me  up,  I  will  cuss  him  for  the  next  twenty  years  be¬ 
cause  I  will  be  here  with  him.  So  I  would  rather  you 
ta]k  to  him  before  I  answer  any  questions.  I  want  to 
find  out  what  all  this  is,  what  it  adds  up  to. 

Mb.  Richabd  Townsend:  It  looks  like  somebody  is 
trying  to  railroad  something  over  somebody. 
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The  Witness:  I  spent  my  life  arguing  with  these 
people.  I  am  a  longshore  lawyer.  I  can  argue  these 
guys  into  working.  That’s  a  hell  of  a  lot  more  than 
that.  I  can  go  down  and  whip  them.  I  am  not  answer¬ 
ing  nothing  until  you  get  in  touch  with  Emmett  Magee 
and  tell  him  what  it  is  all  about,  tell  him  what  we  can 
get  out  of  it.  I  will  give  you  the  testimony.  Until 
then  you  wait  till  my  dad  comes  here  on  Sunday.  I 
will  even  go  to  San  Antonio  and  get  him  and  drag  him 
back.  I  will  even  send  my  automobile  and  drag  him 
back  here.  Now,  then,  you  can  have  the  four  dollars 
and  subpoena. 

Mr.  Kaush  :  I  am  not  taking  that  back.  That  (lb) 
has  been  served  on  you.  That’s  good. 

A.  Well,  that’s  a  good  one.  Thank  you. 

Q.  What  I  want  to  know  now  is,  do  you  refuse - 

A.  Yes. 


Q.  — to  be  examined  at  this  timet  A.  Yes. 

Q.  You  dot  A.  Yes. 

Q.  And  you  will  take  the  consequences  t  A.  Oh,  sure. 

Q.  You  understand  that  this  subpoena  requires  you  to 
submit  to  an  examination  at  this  timet  Have  you  read  itt 
A.  No. 

Q.  I  am  going  to  ask  you  to  read  it.  A.  If  I  could  read 
that,  I  would  be  a  wharf  clerk.  I  only  went  to  the  fifth 
grade.  There  is  a  hell  of  a  lot  of  words  on  there  I  doii’t 
know. 

Q.  That  is  not  sot  A.  That’s  right. 

Q.  Then  I  will  read  it  to  you.  A.  I  can’t  go  for  that 

Q.  I  will  read  this  to  you.  It  is  the  subpoena -  A. 

Now,  there  is  a  word  there. 

Q.  — to  testify:  “United  States  District  Court  for  the 
Southern  District  of  Texas,  Taylor  et  aL  versus  Marzall, 
(11)  Civil  Action  No.  4149-50.  To  Ted  Townsend.  Ypu 
are  commanded  to  appear  on  the  S.  S.  Gulf  Shipper,  Pipr 
39” -  A.  I  am  here. 

Q.  — “in  the  City  of  Galveston  on  the  8th  day  of  Feb¬ 
ruary,  1951,  at  3  o’clock  p.  m.,  to  testify  on  behalf  of  plain¬ 
tiff  at  the  taking  of  a  deposition  in  an  action  pending  in 
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the  United  States  District  Court  in  the  District  of  Columbia, 
entitled  Taylor  et  al.  versus  MarzalL  Dated  February  7, 
1951.  Hal  V.  Watts,  Clerk,  by  C.  D.  Jackson,  Deputy 
Clerk.” 

I  have  read  to  you  the  subpoena.  You  have  heard  me 
read  it?  A.  Yes. 

Q.  Pardon?  A.  Yes,  I  heard  it. 

Q.  Do  you  refuse  to  testify?  A.  Yes.  I  am  supposed 
to  be  represented,  too.  If  this  is  a  court,  I  am  supposed  to 
be  represented  here  by  a  lawyer. 

Q.  Do  you  refuse  to  testify?  A.  You  told  me  to  get 
a  lawyer  and  I  got  one  there  and  we  will  go  there  now  if 
you  want  to  see  him.  We  will  go  up  there  to  his  office  and 
you  can  tell  him  what  you  want,  explain  it  to  him - 

(12)  Q.  Will  you  come  along?  A.  — so  he  can  understand 
and  explain  to  me  in  longshore  language  and  I  will  testify. 

Q.  Will  you  come  along?  A.  Yes. 

Q.  I  am  willing  to  adjourn  the  taking  of  your  deposi¬ 
tion  at  your  request -  A.  I  would  like  for  you  to  explain 

to  him  what  they  want - 

Q.  Now,  just  a  moment.  A.  — what  they  expect  of  me 
and  what  they  are  looking  for.  I  am  still  just  like  a  new 
bom  baby.  I  am  a  blind  baby.  I  don’t  know  what  the  hell 
it’s  all  about 

Q.  Mr.  Townsend,  are  you  willing  for  me  to  go  with 
you  now  to  your  lawyer’s  office?  A.  I  am  ready  now  to  go 
back  to  work. 

Q.  What?  A.  I  am  ready  now  to  go  back  to  work. 

Q.  Are  you  unwilling  now  to  go  to  your  lawyer’s  office? 
A.  If  it  is  worth  all  this  time  for  them  people  to  mess  with 
that,  it’s  worth  some  of  my  time  to  mess  with  them. 

Q.  Are  you  willing  to  go  down  to  your  lawyer’s  office 
now  at  the  continuation  of  this  meeting  here?  A.  I  will 
have  to  get  excused  from  my  Uncle  Dick  there. 

•  ••••••• 

(13)  Mr.  Kalish  :  I  am  willing  to  go  with  you  to  your 

lawyer’s  office  now. 

Mr.  Richard  Townsend:  I  will  take  this.  I  don’t 

want  you  to  open  your  damn  mouth. 
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The  Witness:  I  don’t  think  they  can  do  a  damn 
thing  to  me. 

Mb.  Katjsh:  I  am  willing  now  to  go  with  you  to 
your  lawyer’s  office  as  you  request.  I  am  ready. 

The  Witness:  I  want  to  find  out  what  all  this  is 
about.  You  still  haven’t  told  me.  You  haven’t  en¬ 
lightened  me  in  any  way. 

Mr.  Kat.tsh  :  Mr.  Townsend,  are  you  willing  to  go 
down  to  your  lawyer’s  office? 

Mr.  Richard  Townsend:  He  don’t  have  to  go. 

(14)  (The  taking  of  the  deposition  was,  at  3:20  p.  m., 
recessed  and  during  a  further  discussion  it  was  agreed 
that  the  deposition  would  be  continued  at  the  offices  of 
Emmett  F.  Magee,  818  United  States  National  Balok 
Building,  Galveston,  Texas,  and,  beginning  at  3355 
p.  m.,  at  said  place,  the  following  proceedings  were 
had.) 

(Discussion  off  the  record.) 

Mr.  Katjsh  :  Let  me  repeat  for  the  record,  if  I  may. 
Mr.  E.  B.  Townsend,  generally  called  Ted  Townsend, 
has  been  served  with  a  subpoena  issued  by  the  United 
States  District  Court  of  this  District  for  his  examina- 
tion  this  afternoon  in  a  case  pending  in  the  United 
States  District  Court  for  the  District  of  Columbia.  He 
was  sworn  and  I  proceeded  with  my  examination  of 
him,  but  he  said  that  he  preferred  to  have  you  present 
and  he  did  not  think  that  he  could  have  you  come  all 
the  way  out  to  pier  39  and  sit  there  and  he  asked  me 
if  I  would  come  down  here,  which  I  agreed  to  do,  and 
I  am  here  now  as  a  continuation  of  a  hearing  for  the 
taking  of  his  deposition  commenced  earlier  this  after¬ 
noon  on  the  Steamship  Gulf  Shipper. 

(15)  Mr.  Magee:  Wait  a  minute.  Let  him  get  all  the 
record  down.  So  far  it’s  all  right.  There  is  no  haikn 
done  there.  Go  ahead. 

Mr.  Katjsh  :  Now,  I  would  like  to  proceed  with  my 
examination  of  Mr.  Townsend  in  your  office,  if  that  is 
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his  wish  and  if  that  is  agreeable  to  yon,  it  being  ap¬ 
parently  his  wish. 

Mb.  Magee  :  Well,  now,  have  you  got  this  subpoena? 

Mb.  Townsend  :  Yes. 

Mb.  Magee  :  Let  me  see  that. 

Mb.  Townsend:  (Handing  a  paper  to  Mr.  Magee) 
And  I  got  four  dollars. 

•  ••«•••• 

(25)  Mb.  Townsend:  Where  is  this  fellow  Josserand? 

Mb.  Kaltsh  :  I  don’t  know.  I  really  don’t  know. 

Mb.  Townsend:  You  don’t  know  where  he  is? 

Mb.  Kaush  :  I  do  not. 

(26)  Mb.  Rogebs:  You  understand  that  in  the  interfer¬ 
ence  proceeding  Josserand  was  on  the  other  side  from 
us. 

Mb.  Kaush  :  I  say  that  because  there  is  a  big  body 
of  testimony  here.  There  is  going  to  be  a  number  of 
other  witnesses  examined  after  we  finish  with  you. 

Mb.  Townsend  :  Well,  I  am  not  going  to  say  nothing 
until  the  old  man  gets  here. 

Mb.  Kalish:  What? 

Mb.  Townsend  :  I  am  not  going  to  say  nothing  till 
my  dad  gets  here  from  San  Antonio. 

Mb.  Kaush:  You  are  under  subpoena  to  testify 
here  this  afternoon  and  I  intend  to  go  ahead  with  your 
examination  and  if  you  refuse  to  testify  for  any  reason 
whatever,  I  will  and  I  am  compelled  then  to  take  the 
next  logical  step  and  I  will  let  your  friend  and  attorney 
advise  you  what  that  step  is. 

Mb.  Magee  :  Townsend,  you  are  supposed  to  testify 
under  that  subpoena  this  afternoon.  You  got  to  take 
your  chance  on  that.  If  you  won’t  testify,  of  course, 
they  can  cite  you  for  contempt  of  court  by  refusing  to 
answer  questions. 

(27)  Mr.  Townsend:  Well,  it  looks  like  we  got  in  a  hell 
of  a  jam  there,  taking  up  the  man’s  office  and  his  time. 
How  long  will  it  take  for  the  questions? 
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Mb.  K apish  :  Just  about  as  long  as  we  were  with 
your  Uncle  Bichard. 

Mb.  Townsend:  0.  EL  Go  ahead. 

Mb.  Kaxjsh  :  Pardon? 

Mb.  Townsend:  Go  ahead. 

•  •  •  •  «  •  •  • 

Mb.  Radish  :  Let  the  record  show  that  Mr.  (28) 
Magee  and  Mr.  Townsend  leave  the  room  for  a  confer¬ 
ence. 

(Mr.  Magee  and  Mr.  Townsend  left  the  room  for 
a  short  time.) 


TED  TOWNSEND 

resumed  the  stand  and  testified  further  as  follows: 

Dibect  Examination  (Continued). 

Q.  Before  you  testified  on  September  4, 1941,  in  Inter¬ 
ference  78,008  at  the  Jean  Laffitte  Hotel  at  Galveston,  did 
someone  come  to  interview  you?  A.  No,  not  as  I  remem¬ 
ber. 

Q.  Pardon?  A.  Not  that  I  remember,  no. 

Q.  Did  you  on  the  occasion  of  that  testimony  or  when 
your  testimony  was  taken  at  the  hotel  on  September  4, 1941, 
meet  Mr.  Louis  P.  Josserand?  A.  Yes,  I  met  him  at  the 
hotel  there. 

Q.  And  he  was  present  during  the  time  that  your 
deposition  was  taken  on  that  day?  A.  I  am  pretty  suye 
he  was  there. 

Q.  Had  you  or  had  you  not  met  him  before  that  day? 
A.  No. 

Q.  Pardon?  A.  Not  that  I  remember,  no.  I  don’t 
even  know  the  man.  (29)  You  know,  I  mean  as  Josserand. 
I  wouldn’t  even  know  him  if  he  walked  in  the  door. 

Q.  Whether  you  would  know  him  today  is  unimportant, 
but  when  you  met  him  on  September  4,  1941,  he  was  new 
to  you  at  that  time?  A.  Bound  to  have  been. 

Q.  What?  A.  He  is  certainly  bound  to  have  been  new 
to  me. 
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Q.  And  yon  had  never  seen  him  before?  A.  No. 

Q.  Now,  have  yon  at  any  time  since  that  day  seen 
Louie  P.  Jos8erand?  A.  No. 

Q.  Never  since?  A.  Not  according  to  my  recollection, 
no. 

Q.  Where  were  yon  working  in  September  of  1941? 
A.  On  the  waterfront,  I  believe,  at  that  time. 

Q.  In  Galveston?  A.  I  believe  I  was,  yes. 

Q.  Were  yon  familiar  with  a  so-called  drive-in  theater 
which  in  July  of  1934,  for  a  matter  of  a  few  weeks  was  on 
the  beach  at  Galveston  at  the  foot  of  6th  Street?  A.  Yes. 

Q.  And  what  exactly  was  your  connection  with  that 
drive-in  theater?  (30)  A.  I  was  one  of  the  builders. 

Q.  Well,  now,  exactly  what  did  yon  do?  A.  Carpenter 
work  and  painting. 

Q.  And  that’s  all?  A.  That’s  alL 

Q.  And  who  did  yon  work  for?  A.  I  worked  for  my 
father  there. 

Q.  And  who  was  yonr  father  working  for?  A.  What 
was  that  fellow’s  name? 

Q.  Asa  H.  Emenhiser?  A.  That’s  it 

Q.  And  did  yon  then  know  Asa  H.  Emenhiser?  A.  I 
seen  him  several  times. 

Q.  Yon  had  seen  him  there  on  the  job,  is  that  right? 
A.  That’s  right,  yes,  sir.  He  used  to  come  there  every 
morning. 

Q.  And  he  was,  yon  might  say,  the  man  in  charge?  A. 

Yes. 

Q.  Was  there  any  other  man  in  charge  other  than  your 
father  or  your  uncle?  A.  No. 

Q.  No  other  man?  A.  No. 

Q.  In  other  words,  other  than  the  men  who  worked  on 
the  job  like  yonr  father  or  yonr  uncle  or  yon,  there  was  no 
(31)  other  man  in  a  supervisory  capacity?  A.  No.  That’s 
aH. 

Q.  Just  Emenhiser  alone?  A.  That’s  the  only  one  I 
seen. 

Q.  What?  A.  That’s  the  only  one  I  seen. 
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Q.  Was  there  ever  a  woman  there  in  any  supervisory 
capacity?  A.  Not  that  I  remember. 

Q.  Was  there  ever  a  woman  there  running  a  car  around 
there  testing  anything?  A.  Not  that  I  remember,  no. 

Q.  And  in  relation  to  the  day  when  that  drive-in  the¬ 
ater  opened,  had  you  been  working  on  this  drive-in  theater 
a  week  or  a  month  or  two  days  before  it  opened?  In  other 
words,  how  long  before  it  opened  did  you  work  on  it?  A. 
Well,  that  has  been  a  good  while  ago.  I  would  say  approxi¬ 
mately  three  weeks  we  worked  there  putting  up  a  screen 
and  the  fence  around  it  and  everything  there. 

Q.  Did  you  help  build  a  fence  around  it?  A.  That’s 
right. 

Q.  Would  you  so  testify  even  if  others  testify  that  there 
hadn’t  ever  been  a  fence  around  it?  A.  Well,  the  fence 
only  went  back  of  the  screen  there,  (32)  you  know,  to  keep 
the  cars  from  going  back  over  the  benches. 

Q.  Not  a  fence  around  the  car  parking  area?  A.  No, 
not  a  fence  around  the  car  parking  area. 

Q.  Did  you  work  fairly  regularly  every  day  during 
that  period  of  three  weeks  or  so?  A.  Yes,  fairly  regular. 

Q.  You  mean  full  days?  A.  Yes,  sir. 

Q.  And  did  you  work  on  it  on  the  day  it  opened?  A. 
I  don’t  distinctly  remember. 

Q.  What?  A.  I  don’t  remember  distinctly  whether  I 
worked  there  the  day  it  opened.  We  couldn’t  work  at  night 
there  because  it  was  a  nighttime  theater. 

Q.  But  that  day  had  a  night,  too,  didn’t  it?  A.  Yes, 
a  day  and  a  night. 

Q.  Did  you  work  there  the  day  of  the  night  that  it 
opened?  A.  We  was  working  around  there  even  after  it 
opened.  It  wasn’t  completely  finished  even  when  we  started 
showing  shows,  like  I  told  you. 

Q.  Now,  then,  did  you  see  any  of  the  performances! 
A.  Yes. 

Q.  But  you  never  actually  drove  your  car  down  in 
there  (33)  into  the  theater?  A.  No. 

Q.  Never  did?  A.  No. 
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Q.  In  other  words,  all  you  ever  did  was  either  stand  on 
the  sea  wall  and  watch  the  picture  on  the  screen  or  you  sat 
on  the  bench?  A.  That’s  right. 

Q.  Is  that  right?  A.  Yes. 

Q.  And  how  often  would  you  say  that  you  were  present 
during  a  show  either  standing  on  the  sea  wall  or  sitting 
down  on  a  bench  or  walking  around  in  the  theater?  How 
many  evenings  would  you  say?  A.  Oh,  I  would  say  ap¬ 
proximately  six  or  seven. 

Q.  Now,  during  all  the  time  that  you  were  there  either 
in  the  daytime  working  or  at  nighttime  watching  the  show, 
was  there  ever  a  woman  there  in  any  official  capacity?  A. 
Since  you  mentioned  it,  it  seems  like  there  was  one,  but  I 
don’t  remember  what  capacity  she  was  in  there. 

Q.  You  mean  at  the  show?  A.  Seems  like  there  was. 

Q.  Collecting  tickets?  A.  That’s  right. 

Q.  But  not  during  the  construction  of  the  theater? 
(34)  A.  No,  not  that  I  remember. 

Q.  Not  at  any  time  that  you  were  working  there?  A. 
No.  I  mean  I  never  taken  any  orders  from  a  woman  if  she 
was  around  there. 

Q.  And  Louie  P.  Josserand,  he  never  was  there?  A. 
No,  not  that  I  remember,  no. 

Q.  Now,  do  you  remember  that  the  drive-in  theater  was 
destroyed  in  its  entirety  by  a  storm  about  July  20th  or  21, 
1934?  Do  you  remember  that?  A.  That’s  right. 

Q.  Had  that  drive-in  theater  ever  been  completed  at 
the  time  when  it  was  destroyed?  A.  They  were  still  doing 
some  patch-up  work  on  it,  I  think,  you  know,  about  that 
time. 

Q.  You  mean  like  your  uncle  testified  this  afternoon? 
A.  Yes,  sir. 

Q.  By  the  way,  for  purposes  of  the  record,  you  were 
present  throughout  the  time  that  your  uncle  testified,  is 
that  right?  A.  Yes,  sir,  that’s  right. 

q.  And  you  heard  all  his  testimony,  is  that  right?  A. 
That’s  right. 

Q.  And  is  your  recollection  about  the  same  as  his?  A. 
Approximately,  yes,  sir,  all  except  the  date  there.  He  says 
it  was  September  it  started. 
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(35)  Q.  But  except  for  him  having  misplaced  into  Septem¬ 
ber  when  it  was  in  July -  A.  That’s  right. 

Q.  — and  its  construction  in  June -  A.  That’s 

right.  Some  time  in  June.  I  imagine  we  worked  on  it  Ap¬ 
proximately  three  weeks. 

Q.  Before  it  opened!  A.  That’s  right. 

Q.  And  you  agree  with  him  or  is  that  your  statement, 
too,  that  whatever  was  done  with  the  sand  was  not  com¬ 
pleted  at  the  time  when  the  storm  destroyed  the  theater? 
A.  It  was  graded  then. 

Q.  But  that  it  was  not  completed?  A.  It  was  com¬ 
pleted  to  where  they  could  drive  on  it  and  park. 

Q.  Was  it  completed  to  the  point  where  they  had  jit 
right?  A.  As  right  as  it  could  be. 

Q.  Then  you  disagree  with  your  uncle?  A.  Yes.  Ido 
to  that  extent,  yes. 

Q.  You  do?  A.  It  was  graded  there  to  where  the  cars 
could  park  there.  They  even  had  the  turn  roads  there 
where  they  could  come  in  between  each  parking  spot. 

Q.  Now,  you  were  not  the  one  who  in  any  way  directed 
any  of  the  work  in  connection  with  the  sand?  (36)  A.  No. 

Q.  You  had  nothing  to  do  with  that?  A.  I  had  nothing 
to  do  with  that. 

Q.  And  you  never  drove  your  car  onto  that  theater 
with  this  sand  on  it  that  you  talked  about?  A.  That’s  right. 

Q.  Were  they  charging  admissions  at  this  theater?  A. 
That’s  right. 

Q.  Regularly?  A.  That’s  right. 

Q.  Now,  before  you  testified  at  the  Jean  Laffitte  Hotel 
on  September  4,  1941,  did  anybody  hand  you  any  money? 
A.  When?  1941? 

Q.  Yes.  A.  No. 

Q.  None  whatever?  A.  Not  only  the  subpoena.  We 
used  to  get  a  couple  of  dollars  with  that  every  time  they 
served  one  of  us. 

Q.  First  of  all,  were  you  served  with  a  subpoena  in 
1941,  before  you  testified?  A.  Yes. 

Q.  What?  A.  It  seems  like  there  was  an  envelope 
with  a  couple  of  dollars  in  it  there. 
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Q.  Just  an  envelope?  (37)  A.  Yes. 

Q.  But  no  paper  with  it?  A.  There  was  a  paper  just 
like  you  give  me  here. 

Q.  Are  you  sure?  A.  I  am  pretty  positive  about  it. 

Q.  You  remember  this  is  a  matter  of  court  record.  A. 
I  will  be  sure - 

Q.  What?  A.  Yes,  that’s  right. 

Q.  That’s  a  matter  of  court  record.  These  subpoenas 
are  recorded.  Are  you  here  to  testify  that  before  you  testi¬ 
fied  in  1941,  there  was  served  upon  you  a  subpoena?  A. 
Yes. 

Q.  That  is  your  testimony.  And  how  much  money  was 
given  to  you  ?  A.  I  don ’t  remember  just  exactly.  It  wasn ’t 
but  very  little. 

Q.  Who  talked  to  you  before  you  testified  in  1941?  A. 
I  don’t  remember. 

Q.  What?  A.  I  don’t  remember  who  it  was. 

Q.  But  somebody  did  talk  to  you  before  you  testified? 
A.  Well,  they  told  me  to  be  there  at  the  Jean  Laffitte. 

Q.  And  somebody  also  discussed  with  you -  A.  No, 

not  that  case.  They  didn’t  discuss  it  with  me,  (38)  no.  I 
was  as  much  in  the  dark  as  I  am  now  messing  with  you.  I 
didn’t  know  what  it  was  all  about.  I  am  still  in  the  dark. 

Q.  Did  your  father  discuss  it  with  you  before  you  testi¬ 
fied?  A.  No,  because  we  was  just  trying  to  get  rid  of  it 
We  hated  to  be  messing  with  it,  just  like  I  am  now. 

Q.  What  is  the  greatest  number  of  cars  you  ever  saw 
in  this  drive-in  theater?  A.  It  wasn’t  many.  I  would  say 
approximately  fifteen,  maybe  eighteen,  something  like  that 
I  would  say  most  of  them  parked  on  the  boulevard  and 
watched  it. 

Q.  And  were  those  fifteen  or  eighteen  within  this  little 
area  behind  the  benches  or  just  scattered  outside?  A.  No. 
They  was  in  the  area  behind  the  benches. 

Q.  Bight  behind  the  benches,  or  far  behind  the  benches? 
A.  Well,  within  approximately  fifty  or  seventy-five  feet,  a 
hundred  feet,  or  something  like  that. 

Q.  Behind  the  benches -  A.  Yes. 
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Q.  — or  behind  the  screen?  A.  Behind  the  benches. 

Q.  Now,  did  yon  have  anything  to  do  with  the  building 
of  the  projection  booth?  A.  Yes. 

(39)  Q.  Are  yon  sure  there  was  one  built?  A.  Tha»t’s 
right.  I  know  there  was.  I  painted  it. 

Q.  Was  that  a  stationary  booth?  A.  That’s  right 

Q.  A  little  house?  A.  That’s  right. 

Q.  You  say  that  notwithstanding  the  fact  that  the  man 
who  ran  the  projection  machine  says  that  he  brought  it  in 
on  a  trailer  every  night?  A.  I  painted  the  projection  booth 
with  silver  paint. 

Q.  You  are  sure  of  that?  A.  Yes,  sir. 

Q.  Is  that  the  only  thing  you  did  after  the  theater 
opened?  A.  Well,  yes,  except  touch  it  up,  you  know,  paint 
around,  the  stanchions  where  the  screens  set  and  every¬ 
thing,  after  it  was  opened. 

Q.  And  did  you  ever  get  paid  for  that  work?  A.  I  got 
paid  for  about  one-fifth  of  it. 

Q.  When?  A.  Well,  all  I  got  out  of  it  for  about  three 
or  four  weeks  was  twenty-four  dollars.  That’s  all  I  ever 
received  out  of  it.  ! 

Q.  Who  paid  that  to  you?  A.  Well,  my  father  col¬ 
lected  some  money  off  of  this  fellow  (40)  that  promoted  it 

Q.  Emenhiser?  A.  Emenhiser. 

Excerpts  from  Jos.  W.  Townsend  deposition  of  February 

9, 1951  (PX  110). 

•  ••••••• 

(2)  Q.  And  where  did  you  reside  prior  to  that  time?  A.  I 
resided  at  1727  F  or  Church  Street,  in  Galveston,  Texas. 

•  ••••••• 

Q.  Now,  did  you  have  anything  to  do  with  a  drive-in 
theater  on  the  beach  at  Galveston  at  the  foot  of  6th  Street! 
in  1934?  A.  I  did. 

Q.  What  time  of  the  year?  A.  Well,  I  couldn’t  give 
you  tie  dates  on  that  now  to  save  my  life.  It  was  in  the 
summer  season  though.  I  think,  if  I  recollect  right,  I  think! 
that  storm  blowed  it  away  in  August,  (3)  I  think  it  was  ini 
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August,  and  I  just  finished  it.  I  don’t  remember  just  the 
dates  there. 

Q.  Let’s  put  it  this  way:  it  was  before  the  storm  de¬ 
stroyed  it?  A.  Yes,  sir. 

Q.  That  you  had  something  to  do  with  it,  is  that  right? 
A.  Yes ;  I  built  it,  that  was  all. 

•  ••••••* 

Q.  Now,  how  long  prior  to  the  opening  of  this  theater 
did  you  begin  to  work  on  it?  A.  Oh,  I  would  say  a  week 
or  ten  days. 

Q.  In  other  words,  a  week  or  ten  days  after  you  went 
to  work  on  it  the  theatre  opened?  A.  Well,  yes. 

Q.  And  what  part  of  the  theatre  did  you  work  on,  in 
other  words,  did  you  have  a  contract?  A.  I  had  a  contract, 
yes,  sir,  so  much  for  the  labor. 

Q.  And  with  whom  was  your  contract?  A.  Mr.  Emen- 
hiser. 

Q.  Is  that  Asa  H.  Emenhiser?  A.  I  think  that  is  the 
way  he  signed  it. 

Q.  And  that  was  a  contract  to  build  some  benches  and 
a  screen,  isn’t  that  right?  (4)  A.  And  ticket  booth. 

..«••••• 

(5)  Q.  Now,  in  1941,  in  May  and  again  in  September,  you 
gave  testimony  concerning  this  drive-in  theatre?  A.  I 
don’t  remember  the  dates.  One  time  they  had  me  up  in  the 
United  States  National  Bank.  That  is  the  only  time  I  re¬ 
member  about  this  bunch  now;  Johnson  and  them  had  me 
up  in  the  Buccaneer  once,  I  don’t  remember  what  date  that 
was  either.  But  I  have  testified  twice  I  know. 

Q.  Well,  you  remember  that  you  testified  in  1941?  A. 
Well,  I  don’t  remember,  I  don’t  know  about  the  date.  Now, 
it  might  have  been  in  1941,  I  don’t  remember. 

(6)  Q.  All  right.  And  you  testified  once  at  the  Buccaneer 
and  once  at  the  Jean  Laffitte  Hotel?  A.  I  don’t  remember 
about  being  in  the  Jean  Laffitte  now,  I  certainly  don’t 
Maybe  I  was.  I  know  they  bothered  me  so  much  about  it  I 
got  worried,  just  like  anybody  else  would,  about  nothing. 

Q.  You  got  worried?  A.  Why  sure,  about  them  always 
running  around  wanting  me  to  testify  and  one  thing  and 
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another  about  it,  when  they  had  all  the  data  in  the  world  it 
looked  like  about  it 

•  •  •  •  •  •  •  •  I 

Q.  Now,  before  you  testified  at  the  Buccaneer  Hotel 
somebody  came  (7)  to  see  you  about  your  testimony,  isn’t 
that  right?  A.  Well,  I  don’t  remember  that  anything  was 
said  about  that  They  notified  me  to  come  up  there  and 
testify,  they  were  holding  a  court  up  there  of  some  kind. 

Q.  And  who  came  to  notify  you?  A.  Well,  now,  I 
couldn’t  say.  I  believe  it  was  Clark  or  Johnson  one,  I  don’t 
remember  which  one,  but  I  believe  his  lawyer,  maybe  tioth 
of  them  together,  I  don’t  know.  They  was  around  there 
hunting  us  up,  it  was  hard  to  find  us  in  a  way,  because  they 
didn’t  have  our  address,  see,  I  changed  addresses,  moyed 
around,  some  time  I  would  be  at  one  place  and  something 
would  come  up  and  I  would  move  to  another. 

Q.  Now,  when  you  say  Johnson  you  mean  Josserapd? 
A.  Whatever  his  name  was,  I  don’t  know  what  his  name 
was.  I  thought  it  was  Johnson  all  the  time,  that  is  the  way 
I  understood  it. 

Q.  He  was  a  tall  fellow?  A.  Yes,  I  imagine  he  was 
six  foot,  I  never  measured  him  but  I  imagine  he  was  six  foot. 

Q.  But  before  they  came  to  see  you  together  did  Mr. 
Josserand  come  to  see  you  alone?  A.  I  don’t  think  so. 

Q.  They  came  to  see  you  together?  A.  I  think  they 
did,  and  they  just  come  to  notify  me  and  see  if  I  would 
come  up  there  and  testify.  j 

Q.  And  how  long  before  you  testified  did  they  come  to 
see  you,  a  week  or  two  weeks  before?  A.  No,  I  think  it 
was  the  day  that  they  had  us  up  there. 

Q.  Same  day?  (8)  A.  I  think  so,  but  I  am  not  su^e 
about  that,  maybe  a  day  before,  I  don’t  remember,  but  any- 
way  the  time  was  set  that  I  should  be  up  there. 


Q.  Where  did  you  live  when  you  were  working  on  this 
drive-in  theatre  ?  A.  X  don ’t  remember  whether  I  was  stay¬ 
ing  on  23rd  Street,  or  up  on  the  boulevard.  I  had  been 
supervising  a  bicycle  joint  up  on  the  boulevard,  and  I  kinda 
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believe  I  was  staying  there  in  the  camp  at  night  where  the 
bicycles  was  stored,  I  slept  there. 

Q.  Where  did  yon  live  when  Mr.  Clark  and  Josserand 
came  to  see  yon  the  first  timet  A.  Well,  I  couldn’t  tell  yon 
for  sure  about  that  now,  I  just  couldn’t  say.  Maybe  I  was 
living  in  one  of  the  apartments  there  with  Mrs.  Cummings 
on  23rd  Street,  but  I  wouldn’t  be  sure  about  it 

Q.  Now,  you  received  a  telephone  call  from  Galveston 
yesterday  or  the  day  before?  A.  Yesterday  evening. 

(9)  Q.  Yesterday  evening?  A.  Maybe  in  the  noon  time — 
it  was  yesterday  anyway. 

Q.  What  time  of  the  day?  A.  I  don’t  remember,  I 
believe  it  was  around  noon  or  a  little  after,  I  don’t  remem¬ 
ber,  I  didn’t  keep  any  account  of  the  time. 

Q.  Did  you  receive  one  or  two  telephone  calls?  A.  I 
just  received  one. 

Q.  Did  you  make  a  call  to  Galveston?  A.  I  did  not. 

Q.  Did  you  receive  a  call  from  Houston?  A.  I  did  not. 

Q.  Neither  yesterday  nor  the  day  before?  A.  I  haven’t 
received  one  at  all  from  Houston. 

Q.  Did  you  receive  a  telephone  call  from  Galveston  the 
day  before  yesterday?  A.  No,  sir,  just  the  one  time. 

Q.  And  who  called  you?  A.  My  daughter-in-law, 
Ted’s  wife — that  is  not  his  name,  it  is  a  nickname. 

Q.  And  did  you  talk  to  her  only  or  did  you  also  talk  to 
Ted?  A.  I  didn’t  talk  to  Ted. 

Q.  And  what  did  she  tell  you?  A.  She  told  me  that 
the  people  were  down  there  working  on  this  proposition, 
and  Ted  seemed  to  be  tangled  up  about  what  to  tell  them, 
and  I  said  to  tell  them  whatever  he  thinks  is  right,  but  I 
said,  “Tell  them,  if  he  can,  tell  them  to  hold  off,  I  will  be 
in  Galveston  Monday,  if  nothing  happens  I  am  aiming  to 
go  up  there,  move  up  there,  back  up  there.” 

(10)  Q.  What  else  did  you  tell  them?  A.  Well,  I  don’t 
know  as  I  told  them  anything  else  much,  that  is  about  all 
I  know  of,  wasn’t  much  I  could  tell  them,  I  didn’t  know 
much  about  it  to  tell  them.  Ted  knew  the  circumstances 
pretty  well,  and  we  had  been  through  with  it  so  much,  that 
I  didn’t  know  anything  I  could  add. 
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(12)  Q.  And  yon  know  both  Josserand  and  his  attorney? 
A.  Yes,  sir.  | 

•  •  •  •  •  •  •  •  | 

(14)  Q.  Now,  where  did  the  lumber  come  from  that  yon 
used  in  that  (15)  drive-in  theatre?  A.  Gulf  Lumber  people, 
Lumber  Company.  I 

Q.  How  do  you  know  that?  A.  I  carried  Emenhiser 
down  there  and  made  him  acquainted  with  them,  I  fallow 
he  bought  it  there,  it  was  through  my  influence  that  he 
bought  it  there,  I  made  him  acquainted  with  Crow,  the  man¬ 
ager. 

Q.  Crow?  A.  Yes,  sir,  Mr.  Crow;  Asa  Crow  I  believe 
is  the  way  he  signs  it. 

Q.  Now,  when  you  discussed  this  thing  yesterday  over 
the  phone  with  your  daughter-in-law,  did  you  also  discuss 
with  her  the  possibilities  as  to  what  you  were  going  to  get 
out  of  this  or  what  Ted  was  going  to  get  out  of  this?  A. 
No,  sir. 

Q.  You  are  sure  you  didn’t?  A.  Oh,  there  was  some¬ 
thing  said  about  it,  and  I  said  there  was  nothing  coming  out 
of  it  I  didn’t  suppose — I  wasn’t  after  that. 

Q.  Now,  you  say  you  never  were  interviewed  about  this 
drive-in  theatre?  A.  Well,  not  what  I  call  an  interview 
with  people  trying  to  talk  about  it.  Lots  of  times  they 
kinda  joked  with  me  about  what  I  made  out  of  it,  something 
of  that  kind. 

Q.  Now,  except  the  deposition  which  you  gave  at  tiie 
Buccaneer  and  this  meeting  you  had  with  some  people  tit 
the  U.  S.  National  Bank  Building — that  was  later,  wasn’t  it, 
that  was  after  the  Buccaneer,  wasn’t  it?  A.  I  think  we  had 
the  first  meeting  at  the  Buccaneer,  I  am  pretty  sure  of  that. 
(16)  Q.  And  this  meeting  at  the  U.  S.  National  Bank  was 
at  some  later  date?  A.  Yes. 

Q.  And  then  if  you  had  a  meeting  at  the  Jean  Laffitte, 
that  was  in  between?  A.  It  must  have  been,  I  don’t  know. 

Q.  Now,  except  for  those  three,  did  you  ever  give  any 
deposition  or  sign  any  statement  concerning  this  drive-in 
theatre?  A.  Well,  I  don’t  remember  whether  I  ever  did 
or  not.  I  could  have,  but  I  don’t  know. 
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Q.  Well,  why  do  you  say  you  could  have  and  yet  you 
don’t  know?  A.  Well,  you  know  in  time  that  way  things 
will  slip  your  mind,  that  is  all  I  know,  just  like  the  testi¬ 
mony,  times  I  have  testified,  you  know  when  a  fellow  is 
busy  things  can  slip  your  mind  that  way. 

Q.  Now,  I  am  going  to  show  you  a  paper  and  ask  you 
if  that  is  your  signature  (indicating)  ?  A.  Yes,  sir,  that  is. 

Q.  That  is  your  signature.  And  I  am  going  to  ask  you 
if  you  signed  that  paper?  A.  Why  sure  I  did,  that  is  my 
signature.  I  remember  that  now. 

Q.  All  right.  Now,  I  am  going  to  read  this,  and  I  will 
ask  you  to  read  with  me,  so  that  you  know  I  am  reading  it 
right,  I  am  going  to  read  this  paper  which  you  signed: 
“  State  of  Texas,  County  of  Galveston.  I,  Joseph  W.  Town¬ 
send,  Sr.,  having  been  duly  sworn,  depose  and  say  as  fol¬ 
lows:  I  am  the  Joseph  W.  Townsend,  Sr.,  who  testified  at 
Galveston  on  May  26,  1941,  and  on  September  4,  1941,  in 
the  case  of  Josserand  against  Taylor,  which  I  was  told  was 
an  interference  in  the  (17)  patent  office. 

“I  contracted  for  and  worked  on  the  construction  of 
the  drive-in  theatre  on  the  beach  at  Galveston  in  1934. 
There  was  no  terracing  or  ramping  ever  done  in  the  Gal¬ 
veston  Drive-in  Theatre  in  1934,  and  there  were  no  terraces 
or  ramps  or  mounds  built  out  of  the  sand.  The  only  thing 
that  was  done  was  to  smooth  out  the  sand  to  cover  over  the 
car  ruts  so  that  the  cars  could  drive  around  in  the  drive-in 
theatre  without  sinking  too  deep  into  the  sand.  There  were 
no  driveways  in  this  drive-in  theatre.  The  place  where  the 
cars  were  parked  in  the  drive-in  theatre  were  just  ordinary 
beach  surface  with  a  slight  slope  toward  the  ocean,  just 
like  the  rest  of  the  beach  at  Galveston. 

“The  only  unevenness  in  the  sand  of  the  Galveston 
Drive-in  Theatre  was  such  irregularities  or  slight  knolls  or 
mounds  that  may  have  been  blown  up  by  the  wind,  just 
like  on  all  other  parts  of  the  Galveston  beach,  and  the  ruts 
cut  by  the  car  wheels.  There  was  never  any  grading  done 
in  this  drive-in  theatre  to  build  any  ramps,  terraces  or 
driveways. 
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“The  place  where  the  cars  were  parked  in  this  drive-in 
theatre  was  never  wetted  down  by  anybody.  The  only  get¬ 
ting  it  ever  got  was  either  the  waves  or  rain,  such  as  there 
was  at  the  time.  There  was  no  arrangement  in  this  drive-in 
theatre  like  that  shown  in  the  drawing  of  Josserand,  Ex¬ 
hibit  7  attached.  About  a  day  or  two  before  I  testified  in 
May  of  1941  three  men  whom  I  had  never  seen  before  came 
to  see  me,  and  showed  me  a  drawing  like  the  one  here  at¬ 
tached  which  I  have  signed  and  asked  me  to  testify  tljiat 
the  drive-in  theatre  which  was  on  the  beach  at  Galveston  in 
1934  had  in  it  an  (18)  arrangement  of  ramps  like  that 
shown  in  the  attached  drawing.  I  testified  as  I  did  at  Mr. 
Josserand ’s  request  after  telling  him  the  true  facts  as  set 
out  above.* *  I 

Now,  you  so  state  in  the  statement  which  I  read  to  yop? 
Say  yes  or  no.  A.  Well,  I  am  not  allowed  to  explain  there? 

Q.  First  say  yes  or  no.  A.  Well,  I  signed  that  right 
there. 

Q.  And  you  swore  that  that  was  true?  A.  Yes,  I  guess 
I  did.  ! 

I 

Q.  All  right.  Now,  let  me  ask  you  some  questions. 
Now,  that  was  on  the  29th  day  of  March,  1947  ?  A.  Now, 
this  is  not  on  the  record,  but  I  never  read  that  thing  when 
I  signed  it,  I  was  in  a  hurry  when  I  signed  it,  and  I  want 
you  to  get  that,  because  I  should  have  read  it. 

Q.  Now,  Mr.  Townsend,  isn’t  it  also  a  fact  that  your 
son  Ted  and  your  brother  Richard  signed  similar  state¬ 
ments  at  the  same  time  in  your  presence?  A.  No,  I  wasn’t 
there  when  they  signed. 

Q.  But  you  knew  that  they  had  signed?  A.  They  said 
they  had  signed,  yes. 

Q.  Did  they  say  they  signed  before  you  or  after  you? 
A.  Well,  I  think  they  had  signed  before,  I  am  not  sure. 

Q.  But  you  knew  that  they  were  signing  identical  state¬ 
ments?  A.  Well,  I  didn’t  know,  I  supposed  so,  I  don’t 
know.  I 

Q.  Well,  you  had  a  discussion  with  your  brother  Rich* 
ard  and  with  your  son  Ted  before  you  signed?  A.  I  don’t 
think  that  me  and  Dick  spoke  a  word  about  it  Ted  come 
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to  me  and  he  said,  “Let’s  sign  it  and  get  it  over  with,”  (19) 
he  was  getting  tired  of  it  So  I  just  went  down  there,  and 
it  was  down  at  some  wholesale  beer  joint,  down  there  on 
Strand  or  Mechanic,  I  believe,  was  where  the  notary  public 
was  that  I  signed  it  at,  and  I  just  walked  in,  and  instead 
of  reading  it  like  I  should  I  jnst  signed  it  and  walked  out, 
because  I  thought  it  would  be  all  over  with.  It  was  just  my 
negligence  now  not  to  read  it,  I  don’t  blame  anybody  but  me. 

Q.  But  at  any  rate  on  that  day  you  did  sign  that  state¬ 
ment?  A.  I  signed  that  paper. 

Q.  Under  oath?  A.  Yes,  sir. 

Q.  Bight?  A.  Yes. 

Q.  All  right.  Now,  I  hand  you  the  drawing  which  you 
signed  at  the  same  time,  and  that  is  the  drawing  which  I 
now  put  before  you,  is  it  not,  and  that  is  your  signature  on 
the  drawing?  A.  I  don’t  remember  signing  the  drawing, 
but  that  looks  like  my  signature,  so  I  guess  I  couldn’t 
deny  it 

Q.  And  it  was  that  same  time  that  you  signed  this 
drawing,  right?  A.  I  don’t  remember. 

Q.  Well,  your  statement  said  that  you  did  sign  a  draw¬ 
ing,  and  this  is  your  signature  on  the  drawing,  isn’t  it?  A. 
Yes,  sir. 

Mb.  Kaush  :  I  ask  to  have  this  drawing  marked 

for  identification  as  Plaintiffs’  Exhibit  B  and  annexed 

to  the  deposition  of  Joseph  W.  Townsend,  Sr. 

(The  drawing  referred  to  was  marked  “Plfs’  Ex. 

B”  for  identification,  and  is  hereto  attached.) 

#••••••• 

(22)  Q.  Now,  about  how  many  cars  was  the  largest  number 
of  cars  that  you  ever  saw  in  this  drive-in  theatre?  A.  I 
never  counted  them. 

Q.  Well,  what  would  you  say?  A.  Well,  I  don’t  know 
as  I  would  make  an  estimate  now.  They  was  quite  a  few 
in  there  though. 

Q.  What  does  quite  a  few  mean  to  you?  A.  Well,  it 
would  mean  twenty  or  thirty,  maybe  more.  But  then  I 
never  counted  them,  because  they  would  be  circled  around 
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there.  I  was  out  there  one  night  and  that  is  all  I  was  ever 
(23)  there,  for  a  little  while. 

Q.  But  you  never  drove  into  the  drive-in  theatre?  A. 
I  was  down  in  there. 

Q.  I  say  you  never  drove  your  car  into  it?  A.  I  didn’t 
drive  in,  no. 

Q.  You  walked  in?  A.  Yes.  I  was  down  there. 

Q.  You  just  walked  in,  didn’t  you?  A.  Sure.  That  is 
the  reason  I  don’t  know,  I  didn’t  pay  any  attention  to  hOw 
many  cars  was  in  there,  because  I  just  saw  them  parked 
around  there.  Most  of  them  was  up  on  the  boulevard. 

Q.  You  mean  the  cars?  A.  Yes,  because  it  was  facing 
that  way,  they  could  see  it  without  driving  down  in  there, 
they  could  see  the  show  just  as  well  from  the  boulevard! 

Q.  And  some  of  the  cars  were  completely  outside  the 
area  of  the  drive-in  theatre?  A.  Sure. 

•  •  •  •  •  •  •  • 

(27)  Q.  Now,  after  the  theatre  opened  did  you  work  on  it 
at  all?  A.  No,  I  never  worked  around  there  after  it  opened, 
had  nothing  to  do  around  it. 

.  Q.  Did  your  son  Ted  or  your  brother  Richard  work 
on  the  theatre  after  the  theatre  opened?  A.  Well,  I  don’t 
think  so,  I  wouldn’t  say  for  sure,  but  I  am  pretty  sure  they 
didn’t,  because  we  was  all  doing  something  else.  I  went 
off  and  got  another  job  and  went  on  that. 

Q.  Your  brother  Richard  and  your  son  Ted  were  work¬ 
ing  for  you  on  it?  A.  Yes,  working  for  me. 

Q.  You  had  the  contract  and  you  hired  them?  A.  Yes, 
sir. 

Q.  Isn’t  that  it?  (28)  A.  Yes,  sir. 

Q.  Well,  then,  if  you  finished  the  job  they  would  have 
been  finished  with  it  too?  A.  Yes.  That  is  what  I  say. 
If  they  had  been  doing  any  other  work  they  would  have  been 
doing  it  for  him,  not  for  me,  because  they  was  finished  for 
me. 

Q.  Well,  all  the  carpentry  was  done  and  finished  before 
the  theatre  opened?  A.  Yes. 

Q.  Isn’t  that  right?  A.  Yes.  I  think  they  planned  on 
building  a  concession  of  some  kind,  but  I  don’t  think  (it 
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was  ever  built,  I  didn’t  do  it,  and  I  don’t  think  they  ever 
built  it,  because  they  spoke  to  me  about  it — and  you  see 
that  storm  got  it  before  they  got  it  in  swing,  because  all 
there  was  to  it,  I  don’t  think  they  was  open  but  about  two 
nights.  In  fact,  they  wasn’t  really  finished  with  lots  of 
the  stuff  around  there.  But  then  the  carpenter  work  was 
done,  painting. 

Q.  Now,  after  the  theatre  opened  did  you  go  around 
and  see  the  drive-in  theatre  at  any  time  during  the  day 
time?  A.  No,  sir,  I  never  was  around  it  in  the  day  time. 

Q.  Never?  A.  I  had  no  business  out  there  and  didn’t 
go- 

Q.  And  you  only  was  there  once  in  the  evening,  and 
then  you  simply  walked  in?  A.  I  don’t  think  I  went  down 
there  but  one  evening,  one  night  when  they  was  opening  up 
they  insisted  that  I  come  down  and  look  around  a  little 
bit,  and  I  did. 

Q.  And  that  was  only  once?  (29)  A.  That  is  the  only 
time  I  remember  being  down  there  while  it  was  running. 

Q.  Now,  you  remember  this  part  of  your  statement, 
that  statement  I  read  to  you,  which  says  that  you  signed  a 
drawing  at  the  same  time,  do  you  remember  that  part  of 
your  statement  which  I  read  to  you?  A.  Yes,  I  remem¬ 
ber  that.  But  just  like  I  tell  you,  I  am  ashamed  of  that, 
that  I  didn’t  read  it,  or  I  would  never  have  signed  it.  1 
will  make  that  statement,  whether  it  goes  or  not,  because 
I  know  it  is  a  fact,  I  wouldn’t  have  signed  it  if  I  had  read 
that  statement,  because  I  just  signed  it  because  I  thought  it 
was  a  release.  That  is  what  they  told  me.  I  didn’t  want  to 
sign  it,  and  if  it  hadn’t  been  for  Dick  and  Ted  I  wouldn’t 
have  never  signed  it. 

Q.  In  other  words,  they  told  you  to  sign  it?  A.  They 
asked  me  to  and  said,  “Let’s  get  it  off  our  hands,”  and 
I  tried  to  refuse,  and  I  think  both  of  them  would  tell  you 
that,  I  know  Ted  would  and  I  think  Bichard  would. 

Q.  And  they  told  you  they  were  signing  similar  state¬ 
ments?  A.  Yes,  asked  me  if  I  would  go  down  and  sign 
up  and  “let’s  get  the  damn  thing  over  with.” 
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Q.  They  assured  you  they  were  signing  the  same  thing? 
A.  Yes,  sir. 

Q.  And  does  your  brother  Richard  know  how  to  read 
and  write?  A.  Yes,  sir. 

Q.  Just  as  well  as  you  do?  A.  I  guess  he  does. 

Q.  Does  your  son  Ted  know  how  to  read  and  write? 
A.  Sure. 

(30)  Q.  How  far  through  school  did  he  go?  A.  Oh,  about 
the  seventh  or  eighth  grade,  like  all  the  rest  of  us. 

Q.  That  gets  you  through  plenty  of  reading  and  writ¬ 
ing,  doesn’t  it?  A.  Well,  I  suppose  it  does.  But  I  don’t 
see  why  I  should  answer  that. 

i 

•  •■••••• 

Q.  Well,  you  will  have  to  leave  that  to  me,  Mr.  Town¬ 
send,  for  a  moment.  You  have  no  doubt  that  the  drawing, 
which  has  now  been  marked  Exhibit  B  and  which  bears  your 
signature  as  you  say,  is  the  drawing  to  which  your  affidavit 
of  March  29, 1941,  referred?  A.  It  must  be.  I  signed  that, 
I  will  say  that,  I  signed  it,  that  is  my  signature. 

•  ••••••# 

(31)  Q.  Now,  were  Dick  and  Ted  working  on  this  thing 
throughout  the  time  that  you  had  the  job,  or  were  they  just 
there  occasionally  for  a  day?  A.  They  was  working  frop 
the  time  we  started  until  we  finished.  I  don’t  think  they 
laid  off  for  some  hours,  they  may  have,  but  I  don’t  remem¬ 
ber  about  that. 

Q.  They  worked  steadily  with  you?  A.  Yes. 

Q.  And  they  started  with  you  and  quit  with  you?  A. 
Yes,  sir. 

7  | 
Q.  And  you  say  you  started  about  a  week  or  ten  days 

before  the  thing  opened?  A.  I  think  I  had  it  about  ten 

days,  I  don’t  remember,  a  week  or  ten  days.  I  know  they 

was  in  a  hurry  for  it,  and  I  done  it  just  as  quick  as  I  could 

get  it  done. 

Q.  And  what  was  the  amount  of  your  contract  for 
which  you  were  to  do  all  this  carpentry  work?  A.  Well, 
I  couldn’t  give  you  the  exact  dollars.  I  know  it  was  over 
$400.00.  I  would  say  $450.00  or  $460.00  maybe — I  would  say 
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four  hundred  and  fifty  and  maybe  sixty  or  sixty-five.  I 
know  it  run  over  $400.00. 

(32)  Q.  And  for  that  you  made  some  hundred  and  ninety- 
eight  benches?  A.  Well,  I  didn’t  build  the  benches,  I  got 
another  fellow  to  build  them,  they  was  in  a  hurry  for  that, 
and  they  went  out  and  got  another  carpenter  for  that,  to 
build  the  benches,  and  I  just  laid  them  off  a  pattern  and 
they  built  them. 

Q.  And  was  that  part  of  your  contract?  A.  That  was 
supposed  to  be. 

Q.  And  you  subcontracted  that  much?  A.  Well,  yes, 

I  just  turned  it  over  to  them  and  knocked  off  so  much. 

Q.  That  is  right  Well,  that  is  the  same  thing,  you 
might  say,  like  subcontracting?  A.  And  I  was  awful  glad  , 
of  it 

Q.  And  to  whom  did  you  turn  over  the  building  of  the 
benches?  A.  Well,  now,  they  went  out  and  got  that  fellow 
Dodson.  I  don’t  know  whether  he  was  the  building  agent 
of  the  union,  but  he  was  for  a  while,  Dodson,  fellow  by  the 
name  of  Dodson,  he  brought  a  crew  of  men  down  there  and 
built  them. 

Q.  And  how  long  would  you  say  they  worked  on  that? 
A.  Oh,  I  think  they  was  there  something  like  a  couple  of 
days,  day  and  a  half  or  two  days.  He  had  four  or  five  men 
with  him.  It  don’t  take  them  long  to  build  those  benches. 

Q.  And  that -  A.  Now,  wait  a  minute.  Maybe  I 

was  wrong  there.  I  don’t  know  whether  I  ever  had  a  con¬ 
tract  on  them  benches  or  not.  That  was  on  the  other  work. 

I  don’t  think  I  really  had  a  contract  now,  come  to  think  of 
it,  on  those  benches. 

Q.  Well,  now,  what  actually  did  you  build  in  the  way  of 
carpentry  work,  the  screen?  (33)  A.  Yes,  I  built  the 
screen  and  the  booth,  the  ticket  booth,  is  about  all  I  remem¬ 
ber  building  for  them  on  my  own  contract. 

Q.  Just  the  screen  and  ticket  booth?  A.  I  think  so. 

I  am  not  sure  about  that 

Q.  Now,  did  you  build  a  projector  house?  A.  I  did 

not 
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Q.  Now,  is  this  man  Dodson  you  speak  of  Thomas  H. 
Dodson?  A.  Well,  they  called  him  Tom,  since  you  call  his 
name,  Tom  Dodson  is  all  I  ever  knew  him  by. 

Q.  But  he  was  a  man  you  had  known  around  town? 
A.  Yes. 

Q.  And  he  had  a  crew  of  men  with  him?  A.  Yes. 

Q.  And  you  saw  that  they  were  working  on  the  job? 
A.  Yes,  they  was  there. 

Q.  And  neither  your  son  Ted  nor  your  brother  Richatfd 
worked  on  the  benches?  A.  No,  sir. 

Q.  Nor  did  they  work  on  any  projection  booth?  A. 
No.  It  was  brought  in  there  on  a  truck,  they  had  it  built 
when  they  brought  it  down  there  I  am  pretty  sure. 

Q.  In  other  words,  it  was  something  that  came  already 
finished  on  a  trailer?  A.  I  think  it  was  fixed  in  Houston, 
I  think  that  is  where  they  bought  it  and  that  is  where  it 
come  from. 

Q.  It  wasn’t  anything  that  anybody  built  in  Galveston!? 
A.  What? 

Q.  It  was  not  a  booth  that  anybody  built  in  Galveston? 
A.  Now,  I  don’t  think  it  was  built  there.  If  I  understood 
him  (34)  right,  he  was  going  to  have  it  built  in  Houston 
and  bring  it  down  there,  so  if  it  come  a  flood  or  anything 
he  could  carry  it  out ;  it  was  on  a  truck  or  trailer  or  some¬ 
thing. 

Q.  Now,  was  there  a  fence  around  this  drive-in  theatre 
where  the  cars  were  to  be  parked?  A.  No,  sir. 

Q.  No  fence  or  enclosure  of  any  kind?  A.  Open  beach, 
just  the  seawall  in  back  of  it,  that  was  all,  or  front  of  it, 
whatever  you  want  to  call  it. 

Q.  Well,  the  seawall  faced — or  let’s  put  it  this  way,  the 
screen  faced  the  seawall?  A.  Yes,  sir. 

Q.  The  back  of  the  screen  was  to  the  ocean?  A.  Yes, 
sir. 

Q.  Therefore  the  screen  was  where  the  beach  was  the 
lowest  and  the  cars  were  where  the  beach  was  the  highest? 
A.  Yes,  some  difference  there,  not  much. 

Q.  Well,  all  beaches  slope  a  little  bit,  don’t  they?  A. 
Well,  some,  yes,  the  water  runs  back  in  the  ocean  all  right,! 
I  think. 
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Q.  Now,  where  the  cars  were  to  be  parked  in  this  drive- 
in  theatre,  was  that  at  a  part  of  the  beach  where  the  normal 
tide,  the  ocean  tide,  would  come  in,  or  not?  A.  No,  not  ex¬ 
cept  a  very  extra  high  tide  would  ever  get  np  there. 

Q.  So  it  was  above  the  normal  tide  level?  A.  Yes,  sir. 

Q.  Now,  did  yon  personally  ever  see  anybody  in  this 
drive-in  theatre  doing  any  job  which  yon  can  call  wetting 
down  the  sand?  A.  I  couldn’t  say  that  I  did,  because  they 
naturally  would  have  (35)  done  that  before  the  cars  come 
in  there,  and  I  wasn’t  around  there  then. 

Q.  So  you  have  never  actually  seen  them  wet  down  the 
sand?  A.  I  don’t  think  so.  I  don’t  remember  about  that. 
I  could  have  and  didn’t  pay  a  bit  of  attention  in  the  world 
to  it. 

Q.  Now,  this  sand  on  the  beach  at  Galveston,  un¬ 
less  it  is  washed  or  wetted,  is  a  dry,  clean  sand,  isn’t  it? 
A.  Yes,  sir,  certainly  it  is  clean,  if  it  hasn’t  got  a  lot  of 
trash  or  something  throwed  on  it. 

•  ••••••• 

Q.  But  the  sand  on  the  beach  at  Galveston  is  a  gen¬ 
erally  white  sand,  isn’t  it?  A.  Yes,  sir. 

Q.  And  a  sand  which  when  dry  is  loose?  A.  Well,  or¬ 
dinarily,  yes. 

Q.  Now,  if  you  drive  an  automobile  over  dry  sand  on 
the  beach  at  Galveston  it  will  cause  a  groove  in  the  sand, 
won’t  it?  A.  Well,  if  you  get  out  where  it  is  too  dry  it  will, 
yes. 

Q.  I  am  speaking  of  dry  sand.  A.  Yes,  I  know,  dry 
sand,  I  heard  what  you  said. 

Q.  And  if  you  make  a  little  mound  of  dry  sand  and 
drive  your  car  over  it,  it  will  push  it  down  and  destroy  it, 
won’t  it?  A.  Well,  if  it  gets  up  with  the  rear  wheels  in  it 
it  might  But  it  could  be  an  advantage. 

Q.  Well,  if  you  just  run  your  front  wheels  over  on  this 
dry  sand  (36)  mound  it  will  cut  right  through  it,  won’t  it? 
A.  It  won’t  cut  down  awful  deep. 

Q.  What?  A.  It  is  owing  to  how  much  running  you  do; 
it  will  cut  down  some,  but  not  so  awfully  bad. 
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Q.  In  other  words,  it  will  cut  a  rut  into  the  dry  sand, 
there  is  no  doubt  about  that?  A.  Yes,  it  will  cut  its  way 
into  the  dry  sand. 

Q.  Now,  it  is  true,  isn’t  it,  that  the  beach  at  Galveston 
does  have  on  it  little  sand  dunes  or  knolls  or  mounds  jail 
the  time,  isn’t  that  true?  A.  Well,  that  is  owing  to  the 
weather  about  that. 

Q.  Pardon?  A.  The  weather  has  lots  to  do  with  thiat. 

Q.  Well,  I  didn’t  ask  you  what  had  to  do  with  it,  I 

simply  asked  you  whether -  A.  Well,  if  you  get  back 

far  enough  off  the  beach  it  will  have,  but  if  you  are  pretty 
close  up  to  the  beach,  up  on  the  beach,  it  doesn’t  have. 

Q.  You  mean  close  to  the  water?  A.  Yes. 

Q.  But  if  you  get  to  that  part  of  the  beach  which  is  pot 
washed  over  by  the  ocean  water,  then  you  do  have  little 
mounds  and  knolls  at  odd  places  irregularly  all  over  the 
beach,  don’t  you?  A.  It  is  really  not  plumb  smooth  after 
you  get  away  from  where  the  tide  comes  up. 

Q.  And  that  is  true  from  one  end  of  the  beach  to  the 
other,  isn’t  it?  (37)  A.  As  far  as  I  have  seen  it,  yes. 

Q.  And  that  condition  of  the  beach  is  true  today,  isn’t 
it?  A.  Well,  I  haven’t  seen  it  today. 

Q.  Well,  all  right,  the  last  time  you  saw  it?  A.  Yes. 

Q.  When  did  you  last  see  the  beach?  A.  Oh,  Christ¬ 
mas  I  think  me  and  my  son  drove  around  there. 

Q.  And  it  was  true  then?  A.  Well,  I  didn’t  pay  much 
attention.  We  just  drove  along  by  the  water  where  the 
sand  was  wet  and  damp,  at  a  reasonable  distance. 

Q.  But  that  is  the  normal  condition  of  the  beach,  isn’t 
it?  A.  Oh,  yes,  sure. 

Q.  And  that  was  the  normal  condition  in  the  summer  of 
1934,  wasn’t  it?  A.  I  suppose  it  was. 

Q.  And  why  did  you  and  your  son  drive  down  on  the 
beach  when  you  were  there  this  Christmas?  A.  Well,  now, 
he  just  taken  me  in  the  car  and  we  took  a  notion  to  drive 
there,  that  was  all. 

Q.  That  is  fair  enough.  A.  We  were  just  out  driving. 

Q.  And  did  you  pass  the  site  where  the  drive-in  theatre 
had  been  in  1934?  A.  I  think  we  come  up  that  ramp  when 
we  come  back  there. 
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Q.  And  when  yon  speak  of  a  ramp  yon  mean -  A. 

That  does  down  onto  the  beach  off  the  seawall. 

Q.  That  is  right,  a  ramp  which  the  city  built,  is  that 
right?  A.  The  connty  bnilt  it  I  believe. 

(38)  Q.  All  right,  connty.  A.  To  be  exact. 

Q.  Now,  when  you  drove  along  yon  say  yon  didn’t 
notice  any  knolls  or  sand  dunes  or  little  mounds  because 
yon  were  driving  on  the  sand  near  the  oceanside,  is  that 
right?  A.  Yes,  sir. 

Q.  Where  the  ocean  washed  up  on  it,  is  that  it?  A. 
Yes,  where  the  tide  come  in. 

Q.  That  is  right.  A.  The  tide  was  down  and  we  was 
driving  where  the  high  tide  would  come  up  and  wet  the  sand. 

Q.  Where  the  water  had  been  just  recently  and  had 
moved  back  out,  is  that  right?  A.  Yes,  sir. 

Q.  And  where  therefore  the  sand  was  wet  or  damp,  is 
that  right?  A.  Yes,  that  is  correct. 

Q.  Now,  why  did  you  drive  on  the  damp  edge  of  the 
beach  instead  of  over  the  dry  part  further  up?  A.  Natu¬ 
rally  the  car  runs  there  just  like  it  does  over  a  highway. 

Q.  On  the  damp  part?  A.  Now,  if  you  would  not  put 
this  on  the  record,  I  will  tell  you,  there  was  plenty  of  cars 
parked  out  there  though,  as  I  come  around  there,  it  was 
late  in  the  evening. 

Q.  But  you  drove  on  the  damp  part?  A.  Sure.  We 
was  just  driving,  coming  on  in,  we  didn’t  have  any  right 
to  stop,  and  didn’t  get  out  to  wait,  we  was  coming  on  in. 
We  had  been  up  around  the  seawall  and  around  that  new 
road  they  built  out  on  the  east  beach  there,  and  come  on 
down  around  the  beach  and  back  to  town. 

(39)  Q.  But  the  reason  you  chose  to  drive  over  the  damp 
edge  of  the  beach  near  the  ocean  was  so  that  you  could  have 
the  advantage  of  the  damp  sand  rather  than  drive  over  the 
dry  sand?  A.  Yes,  why  sure  that  is  the  reason. 

•  ••••  ••• 

Q.  Thank  you.  And  the  reason  you  are  afraid  of  and 
avoid  driving  (40)  any  distance  on  the  dry  sand  is  because 
you  know  from  experience  that  you  can  easily  get  stuck  in 
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the  dry  sand?  A.  Oh,  yes,  you  can  get  stuck  out  there,  get 
stuck  bad,  if  you  don’t  know  how  to  drive. 

Q.  And  you  have  seen  cars  stuck  in  the  dry  sand?  A. 
Yes,  and  I  have  seen  them  stuck  in  the  wet  sand  too. 

Q.  And  what  would  be  the  occasion  of  getting  stuck  in 
the  wet  sand?  A.  Well,  if  you  are  out  there  and  that  water 
comes  up  around  your  wheels  and  you  start  up  and  they 
will  spin  and  cut  down  just  like  they  are  in  dry  sand.  I 
worked  down  there  on  the  beach  in  1927  and  I  have  had 
plenty  of  experience  with  cars  there,  a  fellow  come  up 
there  and  the  water  gets  around  his  hind  wheels  and  get 
the  sand  wet  and  he  would  start  up  and  they  would  spin 
and  cut  right  down  to  the  axle,  and  they  wouldn’t  mo^e. 
The  same  thing  will  happen  to  you  if  you  drive  out  pi 
that  dry  sand  and  stop  and  then  try  to  start  forward  apd 
the  wheels  will  cut  down  in  that  dry  sand,  but  if  you  don’t 
try  to  start  forward  you  can  back  right  out,  but  gun  it  and 
come  out,  don’t  fool  around.  I  have  done  that  plenty  of 
times,  I  know  what  I  am  talking  about 

Q.  Yes,  but  if  you  are  not  skillful  you  can  get  stuck  jn 
the  dry  sand?  A.  You’re  darn  right  you  can  get  stuck  in 
there,  and  stuck  bad  too. 

7  | 

Q.  In  other  words,  you  mean  if  you  get  your  front 

wheels  in  the  dry  sand  it  is  better  to  back  out  rather  than 
go  forward?  A.  Well,  if  you  go  on  up  in  there,  there  ain’t 
nothing  in  the  world  can  pull  through  there,  if  you  get  up 
where  it  is  piled  (41)  up,  a  truck  or  nothing  else  can  go  in 
there,  but  if  you  get  sort  of  up  there - 

Q.  Then  you  back  up?  A.  Because  if  you  go  forward 
your  wheels  dig  down,  but  if  you  come  back  you  can  back 
out  pretty  easy. 

Q.  Back  out  the  way  you  came  in?  A.  Yes,  sir. 

Q.  Now,  during  the  time  that  you  worked  on  this  drive- 
in  theatre  and  built  this  screen  and  whatever  carpentry  you 
did  there  for  a  week  or  ten  days,  was  there  ever  a  woman 
around  there  who  did  any  supervising?  A.  No  woman  su¬ 
pervising,  no.  Emenhiser’s  wife  was  down  there.  He 
claimed  she  was  his  wife.  That  is  all  I  know  about  it  They 
would  come  around  there  once  in  a  while  and  stand  around 
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talking.  And  I  think  she  sold  tickets,  I  am  not  sure,  when 
they  opened,  I  am  not  sure  about  that. 

Q.  You  mean  Emenhiser ’s  wife?  A.  Sure.  But  I  am 
not  sure  about  that. 

Q.  But  she  never  did  any  work  around  there  in  the 
building  of  the  drive-in  theatre?  A.  No,  she  didn’t  have 
anything  to  do  with  that.  She  was  just  down  there,  she 
would  come  down  with  him  and  stand  around  there  some. 
And  then  when  they  opened  it  up  I  am  pretty  sure  she  sold 
the  tickets. 

Q.  But  that  is  all  you  have  ever  seen  her  do?  A.  That 
is  all.  If  she  done  anything  else  I  paid  no  attention  to  it. 

Q.  Do  you  know  what  her  name  was?  A.  No,  I  don’t. 
We  was  talking  about  it  awhile  ago,  and  he  called  (42)  it  I 
am  pretty  sure,  but  I  don’t  remember  it. 

Q.  Was  her  name  Louise?  A.  Something  like  that  I 
am  pretty  sure.  I  don’t  guess  I  talked  to  the  woman  but 
two  or  three  times,  and  then  we  didn’t  have  much  to  say, 
and  then  she  come  around  where  I  was  working  and  would 
make  some  kind  of  remark  about  the  thing  and  want  to 
know  what  I  thought  of  it,  and  this  and  that,  and  that  was 
about  all,  just  passed  the  day  more  than  anything  else. 

Q.  Sort  of  a  meaningless  conversation,  right?  A.  Yes. 

Q.  Well,  what  did  she  do,  just  sit  on  the  bench  and 
watch?  A.  Wasn’t  no  benches  around  there  for  her  to  sit 
on  when  I  saw  her  down  there,  she  was  just  standing  around 
there.  She  wouldn’t  stay  long,  she  would  go  on  back. 

Q.  Well,  was  Emenhiser  down  there  much?  A.  Well, 
he  wasn’t  there  a  whole  lot,  he  was  in  and  out — he  was  pro¬ 
moting  I  think. 

Q.  You  mean  selling  stock?  A.  I  suppose  so. 

Q.  How  many  times  would  you  say  Emenhiser  was 
down  there  during  the  time  you  built  this  drive-in  theatre? 
A.  Oh,  that  would  be  a  question  it  would  be  unreasonable 
for  me  to  try  to  answer,  because  sometimes  he  was  in  there 
every  thirty  minutes,  sometimes  three  or  four  times  a  day, 
sometimes  every  few  minutes,  in  and  out,  maybe  he  would 
run  in  to  see  about  something.  I  don’t  remember  about  the 
times  he  was  there.  Some  days  he  would  hardly  show  up. 
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He  seemed  very  impatient  to  get  it  going,  that  was  the 
main  thing  he  was  after. 

(43)  Q.  And  did  Emenhiser  do  any  work  on  it?  A.  I  never 
did  see  him  do  anything.  I  don’t  think  his  hands  woiild 
stand  it. 

Q.  Pardon?  A.  I  don’t  think  his  hands  would  have 
stood  work  or  labor.  i 

Q.  Well,  did  Emenhiser  ever  do  any  testing  or  checking 
or  measuring?  A.  I  didn’t  catch  him  at  it. 

Q.  Well,  did  this  woman  that  you  speak  of  who  yon 
thought  was  his  wife,  did  she  do  any  of  that?  A.  I  didn’t 
see  her  doing  anything  of  that  kind  either. 

Q.  Would  you  remember  her  name  as  Louise  Wallace? 
A.  Well,  I  don’t  remember  about  the  Wallace  part  of  it. 
He  just  told  me  it  was  his  wife,  and  then  I  think  I  heard 
him  call  her  Louise;  I  don’t  remember,  I  couldn’t  say  if 
there  was  a  Wallace  to  it  to  save  my  life.  Now,  while  I  Was 
building  that  there  was  a  woman  or  two  come,  and  I  don’t 
know  their  names,  come  down  from  back  east  I  think  some¬ 
where,  and  they  was  hunting  Emenhiser,  because  they  said 
he  got  their  money  and  they  wanted  to  know  what  he  was 
doing  with  it  Now,  that  is  all  I  remember  about  that 
They  talked  to  me  about  that,  and  of  course  I  could  give 
them  any  answer. 

Q.  Of  course  they  had  nothing  to  do  with  the  drive-in 
theatre?  A.  Well,  it  was  their  money  he  was  using  is  what 
they  told  me — that  is  all  they  had  to  do  with  it,  they  was 
trying  to  see  what  he  was  going  to  do  or  get  their  money 
back  or  something  I  think. 

Q.  But  this  woman  Louise  had  nothing  to  do  with  tie 
building  of  the  drive-in  theatre?  (44)  A.  No,  I  don’t  think 
so.  She  might  have  been  interested,  but  she  didn’t  have 
anything  to  do  with  supervising  or  anything. 

Q.  Now,  when  you  finished  with  your  carpentry  work 
had  the  benches  been  finished  too?  A.  Yes,  sir. 

Q.  So  when  you  finished  with  the  carpentry  work,  all 
carpentry  work  was  finished?  A.  I  think  so,  yes. 

Q.  And  that  was,  would  you  say,  the  same  day  they 
opened — in  other  words,  if  you  finished  during  the  day  they 
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opened  the  same  night  ?  A.  I  don ’t  know  about  that,  I  don ’t 
remember  whether  it  was  finished  the  first  night  they 
opened.  I  think  it  was,  everything  finished,  and  they 
opened  np.  They  just  run  it  a  few  days,  or  few  nights,  two, 
three  or  four  nights. 

Q.  Well,  how  many  nights  they  ran  it  you  wouldn’t 
know  because  you  were  only  there  once?  A.  I  was  only 
down  there  one  time.  He  wanted  me  to  come  down  that 
night,  the  first  night  they  opened,  and  there  was  nothing  to 
do  but  what  I  must  walk  down  there,  and  I  come  down.  He 
didn’t  say  to  walk,  but  I  did,  because  I  was  just  staying  up 
three  or  four  blocks  from  there,  I  was  staying  up  on  6th 
Street,  I  mean  I  guess  the  700  block  on  the  boulevard  there, 
just  a  block  or  two  over  there,  couple  of  blocks  maybe. 

Q.  Well,  now,  was  this  drive-in  theatre  completed  be¬ 
fore  the  storm  destroyed  it?  A.  Well,  the  screen  was  com¬ 
pleted  and  the  ticket  booth. 

Q.  And  the  benches?  A.  Well,  the  benches,  I  suppose 
they  was,  they  was  all  sitting  (45)  out  there. 

Q.  Well,  what  would  you  say  was  not  completed  before 
the  storm  destroyed  it?  A.  Well,  whatever  work  they 
aimed  to  do  in  the  terracing  and  all  hadn’t  been  completed. 
I  know  that,  because  they  was  figuring  on  putting  mud  shell 
down  there. 

Q.  What  is  this  mud  shell?  A.  Oyster  shell.  They  call 
it  mud  shell  down  there,  because  the  oysters  are  gone.  That 
is  what  all  the  streets  and  all  was  built  out  of,  oyster  shell, 
or  mud  shell  they  call  it. 

Q.  Why  should  they  want  to  put  mud  shell  down?  A. 
Well,  to  hold  the  car  up  off  the  sand. 

Q.  Well,  why  was  that  necessary?  A.  Because  to  keep 
them  from  sinking  down  in  the  sand,  of  course. 

Q.  And  had  Emenhiser  asked  you  to  figure  on  that? 
A.  Not  at  all,  I  didn’t  have  anything  to  do  with  that. 

Q.  Well,  why  did  he  figure  on  putting  mud  shell  down 
there?  A.  Just  speaking  about  it  and  talking  about  it 
around  the  work,  he  would  come  around  and  get  to  talking 
about  the  thing.  And  he  asked  me  about  gravel,  and  I  told 
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him  mud  shell  was  much  the  cheapest  and  would  do  just  as 
well.  Nearly  all  the  highways  and  all  used  to  be  mud  shelL 

Q.  But  you  knew  from  your  conversations  with  Emen- 
hiser  that -  A.  He  was  figuring  on  topping  it,  yes.  j 

Q.  Yes.  And  you  knew  why,  of  course?  A.  Well,  they 
do  the  same  thing  on  these  in  this  land. 

Q.  To  keep  the  cars  from  sinking  into  the  sand?  A. 
Sure. 

Q.  Well,  then,  that  part  of  the  drive-in  theatre  on  which 
the  cars  (46)  were  to  be  located  was  never  finished  when 
the  storm  destroyed  the  drive-in  theater?  A.  How  is  that? 

(The  last  preceding  question  was  read  to  the  wit¬ 
ness.) 

A.  No,  sir. 

Q.  Now,  was  there  ever,  so  far  as  you  personally  knofa, 
any  terrace  completed  so  that  a  car  could  drive  over  it  with¬ 
out  cutting  it  all  to  pieces?  A.  Well,  now,  I  couldn’t  say 
that,  because  I  wasn’t  down  in  there.  The  cars  went  in 
there,  but  how  much  they  cut  it  I  couldn’t  say,  because  I 
didn’t  see  them,  I  never  walked  around  to  see  how  much 
they  cut  in.  They  come  out,  I  didn’t  see  any  of  them  left 
in  there. 

Q.  But  you  wouldn’t  know  whether  they  had  or  had  not 
cut  into  whatever  terracing  was  there?  A.  No,  I  wouldn ’t 
know,  because  I  didn’t  go  down  there  to  see. 

Q.  And  during  the  time  that  this  drive-in  theatre  whs 
being  built,  during  the  time  you  worked  on  it,  didn’t  they 
run  the  cars  over  these  terraces  to  see  how  they  would 
hold?  A.  They  wasn’t  built  until  they  got  the  screen  and 
everything  up.  The  trucks  hauled  my  stuff  all  down  in 
there,  and  none  of  them  didn’t  bog  down,  it  was  all  hauled 
in  there  by  the  lumber  trucks  and  all. 

Q.  The  trucks  didn’t  go  over  any  ramps,  did  they?  A. 
No,  because  the  ramps  wasn’t  built. 

Q.  And  the  ramps  weren’t  built  when  you  finished  the 
screen?  A.  They  were  working  on  them. 

Q.  But  they  hadn’t  finished  them?  (47)  A.  No,  they 
hadn’t  finished  all  of  them. 
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Q.  Had  they  finished  any  of  them?  A.  Well,  I  guess 
you  would  call  them  finished,  except  they  hadn’t  put  any 
topping  on  them. 

Q.  How  would  you  know  whether  they  had  finished 
them?  A.  The  cars  went  in  there  and  parked  on  them,  I 
saw  them  there.  They  just  went  out  and  drug  a  little  of 
this  dirt  out  of  this  hole  here,  about  I  would  say  six  inches 
deep,  and  put  it  up  there  where  the  front  wheels  was,  and 
the  hind  wheels  always  down  in  the  dirt,  pretty  solid  sand. 

Q.  When  you  say  dirt  you  are  talking  about  sand?  A. 
Well,  sand,  I  don’t  know  whether  you  call  it  dirt  or  not, 
but  sand. 

Q.  When  you  say  dirt  you  mean  sand?  A.  Yes,  I 
mean  the  sand. 

Q.  But  you  never  saw  a  car  actually  park  on  these 
ramps?  A.  Sure,  I  saw  them  that  night  I  was  down  there, 
they  had  them  parked  in  there  then,  but  I  didn’t  walk 
around  to  examine  them.  There  was  several  cars  in  there. 

Q.  How  many  would  you  say?  A.  Well,  I  told  you 
awhile  ago  I  would  say  thirty,  maybe  forty  or  fifty,  but  I 
don’t  know,  because  I  didn’t  count  them — had  quite  a  few 
in  there. 

Q.  But  you  never  took  notice  to  see  how  they  were 
placed  and  whether  they  had  or  had  not  cut  into  the  sand? 
A.  Why  sure  I  saw  them  sitting  there.  You  know  the  idea 
of  that  ramp  being  fixed  there  is  so  that  this  back  end  is 
down,  so  they  can  see  over  the  one  in  front  of  them. 

Q.  Let’s  forget  the  idea.  I  am  asking  you  what  you 
personally  (48)  observed?  A.  I  just  saw  the  cars  in  there. 
I  didn’t  pay  any  attention  just  where  they  was  or  how  deep 
they  was  in  the  sand  or  nothing  about  it,  because  I  wasn’t 
interested.  I’ll  tell  you,  I  wish  you  fellows  would  get  shed 
of  me  and  let  me  get  out  of  here. 

Q.  Now,  you  say  that  they  opened  this  theatre  the  eve¬ 
ning  of  the  day  when  you  finished  your  carpentry  work? 
A.  I  don’t  know  whether  it  was  that  day  or  a  day  or  two 
afterwards,  I  don’t  remember  about  that,  about  them  days. 
I  didn’t  keep  any  dates.  In  fact,  I  had  a  lot  of  dope  on 
that,  like  I  told  you,  but  I  throwed  away  lots  of  it,  just 
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wastepaper  that  I  didn’t  think  was  ever  any  account,  be¬ 
cause  I  done  give  up  ever  getting  anything  out  of  it  for 
my  labor.  So  what  is  the  use  of  me  keeping  my  old  papers? 

Q.  Now,  how  many  rows  of  benches  would  you  say 
there  were?  A.  Well,  now,  I  don’t  remember  about  that.  I 
think  there  was  several  of  them  back  there,  but  I  don’t 
know.  ! 

Q.  What  do  you  mean  by  several?  A.  Well,  I  didn’t 
count  them,  and  I  didn’t  help  place  the  benches,  and  I  never 
paid  any  attention,  because  it  wasn’t  in  my  line. 

Q.  Now,  that  one  night  you  came  to  the  drive-in  theatre 
was  the  opening  night,  is  that  it?  A.  Yes,  sir. 

Q.  Bid  you  stay  through  the  show?  A.  No,  I  didnft. 

Q.  How  long  would  you  say  you  stayed?  A.  Oh,  an 
hour  or  so,  probably  an  hour  and  a  half,  I  don’t  remember 
about  that  An  hour  I  think  would  take  in  all  the  (49)  time 
I  was  down  there.  I  didn’t  see  anything  to  stay  for. 

Q.  Why  not?  A.  Because  I  didn’t  like  the  show,  that 
was  all. 

Q.  You  didn’t  like  the  picture?  A.  No.  I  had  seen  the 
thing  ten  years  before  that  I  think. 

Q.  What  kind  of  show  was  it?  A.  Oh,  I  don’t  knoW, 
just  a  movie.  I  don’t  remember  what  the  title  was. 

Q.  I  mean  was  it  a  feature  picture?  A.  Yes,  it  was. 

Q.  It  had  a  regular  feature  picture?  A.  Yes. 

Q.  And  did  you  sit  on  the  bench  to  see  the  show?  A.  I 
don’t  think  I  went  over  to  the  benches,  I  think  I  stayed 
out  about  the  ticket  booth,  stood  around  there  and  talked  a 
little  bit  to  fellows  I  knew,  and  then  I  left  I  don’t  think 
I  even  went  over  to  the  benches. 

Q.  Now,  the  ticket  booth  was  of  course  at  the  edge  of 
the  area  of  the  theatre,  wasn’t  it?  A.  Yes,  kinda  out  in 
the  front,  the  screen  was  this  way  from  it  kinda  (indicate 
in«).  | 

Q.  And  that  is  where  you  stayed?  A.  Yes,  sir,  I  think 
that  is  pretty  well  what  I  did,  I  didn’t  go  in  and  sit  down 
at  all  on  the  benches. 

Q.  Who  all  was  there,  was  your  brother  there?  A.  I 
don’t  remember  him  being  there. 
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Q.  Was  your  son  there  ?  A.  Emenhiser  was  there,  and 
this  old  man  Price,  I  was  sort  of  fooling  around  with  him, 
he  was  there.  And  I  don’t  know,  (50)  several  fellows  I 
knew  was  there,  that  come  out  there  for  curiosity,  but  I 
don’t  remember  all  of  their  names. 

Q.  That  is  all  you  can  remember  now?  A.  (No  an¬ 
swer.) 

Q  Now,  when  you  went  there  this  one  evening  did  you 
get  there  before  the  show  started  or  after  it  started?  A. 
Oh,  about  the  time  it  opened  I  think. 

Q.  Now,  did  you  see  any  cars  leave  the  theatre?  A. 
No,  not  while  I  was  there  I  don’t  remember  seeing  any.  I 
didn’t  pay  any  attention  to  them. 

Q.  Then  you  paid  no  attention  to  how  the  cars  did 
with  these  so-called  terraces  or  ramps,  or  whether  they  cut 
them  up  or  whether  they  didn’t  cut  them  up?  A.  No,  sir,  I 
didn’t  pay  any  attention. 

Q.  You  didn’t  pay  any  attention  to  whether  they  sunk 
in?  A.  I  wasn’t  interested. 

Q.  Well,  then,  you  don’t  know  actually  what  the  ramp¬ 
ing,  if  there  was  any  ramping,  what  the  ramping  was  ac¬ 
tually  like  the  day  the  theatre  opened?  A.  Well,  yes.  I 
tried  to  tell  you  that  three  or  four  times,  but  it  don’t  seem 
to  do  any  good. 

Q.  Well,  tell  me  again?  A.  I  told  you  they  went 
around  in  kinda  a  circle  there. 

Q.  What  I  am  getting  at  it  so  far  as  you  know  you 
don’t  actually  know  what  the  ramps  or  terraces  were  like 
the  day  the  theatre  opened?  A.  Why  sure,  I  had  been 
working  down  there. 

Q.  But  you  just  finished  telling  us  that  when  you  left 
the  job,  finished  with  your  carpentry  work,  the  ramps 
hadn’t  been  built?  (51)  A.  I  said  they  were  building  them 
all  the  time  I  was  working,  I  said  that  two  or  three  times. 

Q.  Well,  the  record  will  show.  A.  They  was  working 
on  them  while  I  was  finishing  my  screen  and  all,  sure  they 
was  working  on  them. 

Q.  But  they  had  not  finished  the  ramps?  A.  They 
hadn’t  finished  them  probably,  no.  They  had  some  of  them 
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finished;  they  finished  all  they  was  going  to  do  right  then. 

Q.  When  you  say  finished,  they  hadn’t  put  any  sur¬ 
facing  on  them,  had  they?  A.  I  said  not,  I  told  you  all  they 
hadn’t  put  on  any  surfacing,  I  said  that  was  all  they  did 
then  until  they  put  surfacing  on.  I  don ’t  know  what  all  they 
was  going  to  do  with  them.  But  they  had  them  arranged 
the  way  they  wanted  them. 

Q.  You  don’t  know  that,  do  you?  A.  Sure,  I  staged 
them  off. 

Q.  But  you  don’t  know  whether  they  didn’t  change 
them  from  day  to  day?  A.  I  never  heard  them  say  any¬ 
thing  about  it 

Q.  You  weren’t  there  to  know,  were  you?  A.  I  wasn’t 
there  after  I  left,  no. 

Q.  So  they  may  have  changed  them  every  day  after  the 
theater  opened?  A.  They  could  have  done  it,  and  still  be 
at  it  as  far  as  I  know. 

Q.  But  you  do  know  it  was  their  intention  to  surface 
those  terraces?  A.  That  was  the  idea.  Now,  that  is  what 
they  were  talking  over  with  me,  and  he  was  talking  about 
putting  gravel  and  I  said  (52)  shell  would  do  just  as  well, 
and  cheaper. 

•  ••••••• 

(53)  Q.  Well,  now,  this  one  time  when  you  went  to  see  this 
drive-in  theatre  in  operation,  you  say  you  didn’t  see  the  cars 
driving  out?  A.  No.  I  didn’t  pay  any  attention  to  them. 
They  might  have  driven  out  while  I  was  standing  there.  I 
didn’t  pay  any  attention,  I  wasn’t  interested. 

Q.  Did  you  see  the  cars  drive  in?  A.  I  saw  them  com¬ 
ing  in,  saw  them  stop  there  and  buy  their  tickets. 

Q.  Did  you  see  them  as  they  placed  them?  A.  No,  I 
didn’t  pay  any  attention  to  where  they  was  placed  or  any¬ 
thing. 

Q.  Or  how  they  placed  them?  A.  I  don’t  know  where 
all  they  placed  them,  or  whether  they  placed  them  or  not, 
but  I  think  they  had  kind  of  a  usher  there  to  show  them 
around. 

Q.  But  you  didn’t  pay  any  attention  to  that?  Ai  I 
didn’t  pay  a  bit  of  attention  to  what  was  going  on. 
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Q.  So  you  don’t  know  and  never  did  know  how  they 
placed  them?  A.  No,  I  don’t  know,  because  I  wasn’t  driv¬ 
ing  in  and  I  wasn’t  interested  in  the  other  fellow. 

Q.  And  you  never  did  know  how  they  placed  them  be¬ 
cause  you  paid  no  attention?  A.  Yes,  sir,  that  is  correct 
Q.  And  you  don’t  know,  for  instance,  whether  the  oc¬ 
cupants  of  these  cars  could  or  could  not  see  the  screen,  be¬ 
cause  you  never  tried  it?  A.  I  wasn’t  in  there  in  either 
one  of  them. 

Q.  What?  (54)  A.  I  wasn’t  sitting  in  any  of  the  cars, 
I  wouldn’t  know. 

Q.  And  you  have  therefore  no  way  of  knowing  whether 
the  screen  was  well  within  their  view  or  not?  A.  It  had  to 
be  or  they  wouldn’t  have  stayed,  they  would  demand  their 
money  back. 

Q.  That  is  just  your  opinion,  isn’t  it,  your  way  of  rea¬ 
soning  it  out?  A.  Sure. 

Q.  But  you  don’t  actually  know?  A.  I  don’t  know  lots 
about  this  stuff,  as  far  as  that  is  concerned — I  didn’t  pay 
any  attention,  I  wasn’t  interested. 

Q.  In  fact,  the  only  thing  you  were  interested  in  was 
the  carpentry  work  and  getting  your  money?  A.  Yes,  and 
that  is  what  I  failed  in — just  like  when  I  signed  that  darn 
thing. 

Mr.  Rogers  :  Mr.  Townsend,  do  you  want  to  waive 
your  signature  to  this  deposition  and  let  it  go  in  the 
way  the  reporter  writes  it  up,  or  do  you  want  to  sign 
this  deposition? 

The  Witness:  I  don’t  see  any  use  in  me  signing  it. 

Mr.  Rogers:  All  right,  you  waive  your  signature? 

The  Witness:  Why  should  I  have  to  sign  it? 

Mr.  Rogers:  I  am  talking  about  what  you  have 
been  saying  here  today,  do  you  want  to  sign  this 
deposition  or  just  let  it  go  the  way  the  reporter  writes 
it? 

The  Witness:  Let  it  go  like  the  reporter  writes 
it.  What  is  the  use  in  me  signing  it?  I  am  tired  of 
signing  things. 

Mr.  Rogers  :  All  right 
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(PX  111). 

Q.  Where  do  you  live?  A.  Four  hundred  thirty-three 
Washington  Street 

Q.  That  is  East  Washington  Street?  A.  Yes,  sir. 

Q.  In  Baton  Rouge?  A.  Yes,  sir. 

Q.  Louisiana?  A.  Yes,  sir. 

Q.  Where  do  you  work  now?  A.  At  L.  S.  U.  Univer¬ 
sity. 

Q.  That  is  the  Louisiana  State  University?  (3)  A. 
Yes,  sir. 

Q.  Did  you  live  in  Galveston  in  1934?  A.  I  did. 

Q.  And  also  in  1941?  A.  Let  me  see.  I  think  I  did. 
I  don’t  know  what  year  I  went  to  California,  but  along  about 
1940,  I  know. 

Q.  When  you  lived  in  Galveston  you  lived  at  1217 
Avenue  K?  A.  Yes,  sir. 

Q.  Are  you  the  John  Harris  who  worked  on  a  drive-in 
theater  in  Galveston  in  June  or  July,  1934?  A.  Yes,  sir. 

Q.  And  are  you  also  the  John  Harris  who  in  Septem¬ 
ber,  1941,  gave  a  statement  before  a  court  reporter  apd 
notary  public  in  Galveston?  A.  We  were  called  before 
court  I  don ’t  know  whether  it  was  a  notary  public  or  what. 

Q.  At  any  rate,  you  were  examined  by  a  couple  of  law¬ 
yers?  A.  Yes,  sir. 

Q.  They  asked  you  questions?  A.  Yes,  sir. 

Q.  And  you  answered  the  questions?  A.  I  think  so. 
Yes,  sir. 

Q.  And  you  were  sworn  in  as  you  were  this  morning? 
Is  that  right?  A.  Yes,  to  tell  what  I  knowed  about  it 
(4)  Q.  And  you  were  sworn  to  tell  the  truth  then?  A.  Yes, 
sir,  and  I  told  what  I  knew  about  it 

Q.  And  that  statement  was  given  by  you  at  the  Jean 
Lafitte  Hotel  in  Galveston?  A.  I  think  it  was.  Yes,  sir. 

Q.  Were  you  there  when  that  drive-in  theater  in  Gal¬ 
veston  opened  for  the  first  show?  A.  I  don’t  remember 
whether  I  was  there  the  first  show  or  not,  but  I  helped  with 
the  benches.  I  was  working  with  the  carpenters. 
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Q.  And  who  were  the  carpenters!  A.  I  have  forgot 
his  name. 

Q.  Joseph  Townsend?  A.  Townsend,  yes. 

Q.  And  a  brother.  Bichard  Townsend?  A.  Yes,  sir. 

Q.  So  you  worked  with  the  Townsends?  A.  Yes,  sir. 

Q.  Who  employed  yon?  Who  hired  you  and  who  paid 
you?  A.  Old  man  Price,  he  is  the  man;  he  is  the  one  got 
me.  I  didn’t  know  this  man  at  all.  Old  man  Price, — I 
was  walking  down  the  beach  and  he  asked  me  if  I  wanted  to 
work  for  him.  Old  man  Price  was  running  the  thing  for 
him,  I  think. 

Q.  Did  you  also  at  that  time  know  the  man  named 
Emenhiser,  the  tall  man?  (5)  A.  Yes,  sir. 

Q.  What  was  his  connection  with  the  drive-in  theater, 
so  far  as  you  know?  A.  He  was  supposed  to  have  been 
the  boss  man. 

Q.  In  other  words,  he  was  the  owner  of  the  place?  A. 
That  is  what  I  understood,  but  I  didn’t  work  for  him;  I 
was  hired  under  old  man  Price.  He  is  the  one  got  me. 

Q.  And  Price  was  working  with  Emenhiser?  A.  He 
must  have  been.  He  was  the  foreman  there. 

Q.  How  long  did  you  work  there?  Was  it  a  couple 
of  weeks?  A.  A  couple  of  weeks.  Yes,  sir. 

Q.  Was  that  before  the  theater  opened  up  for  the  first 
show?  A.  That  is  right.  That  is  really  the  startling  off, 
when  they  were  fixing  to  start  it  off. 

Q.  In  other  words,  you  went  to  work  there  when  they 
first  started  to  build  the  screen  and  the  benches?  A.  Yes, 
sir. 

Q.  And  you  helped  the  carpenters  to  build  the  screen 
and  the  benches?  Is  that  right?  A.  That  is  right.  I  was 
laborer  there  with  them. 

Q.  Did  you  work  there  steady  for  this  period  of  two 
weeks?  A.  Whenever  they  worked  I  worked  with  them. 

Q.  In  other  words,  whenever  the  Townsends  worked, 
you  worked  with  the  Townsends?  A.  That  is  right 
(6)  Q.  Did  you  work  with  anybody  else  other  than  the 
Townsends?  A.  No,  sir. 

Q.  You  just  helped  them?  A.  I  helped  them.  Yes,  sir. 
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Q.  And  yon  helped  them  only  in  the  building  of  the 
screen  and  the  benches  f  A*  And  I  picked  up  papers  around 
there. 

Q.  You  cleaned  up  the  place?  A.  Yes,  sir. 

Q.  Was  there  ever  any  other  colored  man  working  bn 
this  drive-in  theater  while  you  were  there?  A.  I  disremem- 
ber  whether  there  was  or  not  I  don’t  remember  none. 

Q.  I  understood  you  to  say  that  you  were  the  onfy 
colored  man?  A.  I  was.  If  there  was  any,  I  don’t  re¬ 
member  none. 

Q.  If  there  had  been  any  other  colored  man  working 
in  there  while  you  were  there  you  would  remember  that, 
wouldn’t  you?  A.  Yes,  sir.  As  it  is,  I  don’t  remember 
him  if  there  was  anybody  else. 

Q.  You  do  remember  the  Townsends?  A.  I  do.  Yes, 
sir.  j 

Q.  You  remember  Emenhiser?  A.  Yes,  sir. 

Q.  And  you  remember  Price?  A.  Yes,  sir.  That  was 
my  boss  man,  old  man  Price. 

(7)  Q.  Price  was  your  immediate  boss?  A.  Yes,  sir.  He 
is  the  one  that  got  me  there. 

Q.  And  Emenhiser  was  the  boss  over  everything?  A. 
Everything.  That  was  Mr.  Price ’s  boss.  I  don’t  know  any¬ 
thing  about  their  business.  Old  man  Price  got  me. 

Q.  You  worked  with  the  Townsends  until  the  screen 
and  benches  were  all  finished?  A.  I  think  that  some  of 
them  quit,  if  I  am  not  mistaken. 

Q.  Some  of  the  Townsends  quit?  A.  Yes,  sir.  He 
couldn’t  pay  off. 

Q.  You  mean  Emenhiser  or  Price  didn’t  pay  off,  sb 
they  quit?  A.  Yes,  sir. 

Q.  You  stayed  a  little  longer?  A.  I  stayed  until  I 
couldn’t  stay  no  longer.  After  the  wind  blowed  the  thing 
away,  all  of  us  left. 

Q.  Did  you  stay  with  the  theater  until  the  wind  blew 
it  away?  A.  I  didn’t  stay  there  until  it  blew  it  away.  It 
blowed  away  during  the  time  I  was  working  there.  I  believe 
he  had  started  off.  I  don’t  know  how  much  business  he  had 
done  or  nothing  like  that. 
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Q.  You  had  seen  the  drive-in  theater  after  he  had 
started  off?  A.  Yes,  sir.  I  never  seen  none  of  the  pictures. 

Q.  But  you  were  there  during  the  day  time?  A.  Yes, 
sir. 

Q.  But  you  never  went  to  a  show  at  night?  (8)  A. 
No,  sir. 

Q.  What  did  you  do  there  during  the  day  time  of  the 
days  when  they  had  the  show  in  the  evenings?  Did  you 
help  clean  up?  A.  I  don’t  remember  no  show  being  there 
in  the  evening. 

Q.  You  didn’t  go  there  in  the  evening?  A.  No,  sir.  I 
just  helped  with  the  work  around  there. 

Q.  But  you  are  sure  that  you  were  there  all  the  time 
the  Townsends  were  there?  A.  Yes,  sir.  We  left  there 
about  the  same  time,  I  think. 

Q.  During  all  the  time  that  you  were  there  did  they 
ever  do  any  work  on  the  sand?  A.  No,  sir.  I  don’t  re¬ 
member. 

Q.  In  other  words,  the  sand  was  just  the  way  it  was  on 
the  rest  of  the  beach?  Is  that  right?  A.  Yes,  sir. 

Q.  And  there  was  no  work  done  on  that?  A.  I  don’t 
remember  none  being  done  on  it. 

Q.  Did  they  ever  while  you  were  there  wet  down  the 
sand  with  a  hose  or  a  bucket?  A.  I  don’t  remember 
whether  I  did  or  not  now — it  has  been  so  long. 

Q.  You  didn’t  wet  it  down  with  any  hose  or  bucket,  you 
personally?  A.  No,  sir.  I  don’t  remember  wetting  it 
down. 

Q.  That  wasn’t  one  of  your  jobs?  (9)  A.  No,  sir.  I 
was  working  with  the  carpenters. 

Q.  And  you  never  saw  anybody  else  do  that?  A.  I 
never  noticed.  I  never  paid  no  attention  to  it,  if  I  did. 

Q.  Was  this  sand  where  the  drive-in  theater  was  any 
different  from  the  sand  on  the  rest  of  the  beach  at  Galves¬ 
ton?  A.  I  don’t  remember  whether  it  was  or  not  It  was 
all  sand. 

Q.  Just  dry  sand?  A  Dry  sand.  That  is  all  I  re¬ 
member. 
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Q.  There  was  nothing  bnilt  on  the  sand?  A.  Not  a 
thing.  Just  a  clear  opening,  and  he  started  the  braiding 
right  behind  the  head  beach. 

Q.  There  was  a  sea  wall?  A.  Yes,  sir,  and  he  bnilt 
right  inside  it 

Q.  And  there  was  a  big  ramp  that  came  down  from  the 
sea  wall  to  the  beach?  A.  Yes,  sir. 

Q.  The  way  the  city  or  county  built  it?  A.  That  is 
right  He  built  on  that  side  (indicating). 

Q.  He  built  near  one  of  these  ramps?  A.  Yes,  sir. 

Q.  At  the  foot  of  Sixth  Street?  A.  Yes,  sir. 

Q.  And  there  are  a  number  of  such  down  ramps  from 
the  sea  wall  down  to  the  beach  at  different  streets?  A. 
There  was  one  below  that  to  go  down  over  there.  That  was 
(10)  way  down  by  the  rocks. 

Q.  Near  what  street  was  that?  A.  Way  out  beyond 
Broadway,  out  toward  the  lighthouse. 

Q.  At  any  rate,  this  ramp  that  came  down  from  the 
sea  wall  at  the  foot  of  Sixth  Street  to  go  down  to  the  beach 
was  a  part  of  the  highway  system,  wasn’t  it?  A.  No,  sir. 
That  was  just  a  ramp  to  go  down  for  bathing  and  horseback 
riding. 

Q.  It  was  something  which  the  city  or  the  county  built? 
A  Yes,  sir. 

Q.  And  that  was  there  long  before  the  drive-in  theater 
was  there?  A.  it  surely  was.  Ever  since  I  remember. 

Q.  And  that  stayed  after  the  drive-in  theater  was  gone? 
A  Sure.  It  stayed  right  there.  The  ramp  is  right  there 
now. 

Q.  And  that  was  no  part  of  the  drive-in  theater^  A 
Not  a  bit.  It  brought  you  right  down  to  the  drive-in  theater. 

Q.  But  there  were  no  such  ramps  in  the  drive-in  thea¬ 
ter?  A.  No,  sir. 

Q.  There  were  not  any  ramps  in  the  drive-in  theater? 
A  No,  sir.  You  go  down  the  ramp,  then  you  come  around 
the  edge  of  the  beach,  you  know. 

Q.  Behind  the  benches — you  say  they  had  some  benches 
there,  didn’t  they?  (11)  A  Yes,  sir. 
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Q.  Behind  the  benches  they  had  a  stretch  of  open  sand 
beach,  didn’t  they?  A.  That  was  in  front.  They  had  it  in 
front 

Q.  Of  the  benches?  A.  Yes,  sir. 

Q.  And  also  behind  the  benches?  A.  Also  behind, 
sitting  right  in  the  middle. 

Q.  This  sand  right  behind  the  benches  down  or  up  as 
far  as  it  went,  it  was  just  sand  like  the  rest  of  the  beach? 
A.  Yes,  sir. 

Q.  In  other  words,  just  the  way  God  makes  the  beach? 
A.  Yes,  sir. 

Q.  Isn’t  that  about  it? 

A.  Yes,  sir,  and  the  wind  built  the  sand  up.  The  wind 
blows  it  on  the  beach.  That  sea  wall  stops  it  there,  you 
see. 

Q.  But  there  was  nothing  on  the  sand  there  behind  the 
benches  that  was  built  by  man?  A.  No,  sir. 

Q.  It  was  just  ordinary  beach?  A.  That  is  all. 

Q.  And  you  helped  to  clean  that  part  of  the  drive-in? 
A.  I  didn’t  help  clean  it;  I  helped  built  it.  It  was  already 
cleaned  up. 

Q.  You  helped  to  build  the  beaches?  (12)  A.  Yes,  sir. 

Q.  So  you  were  around  there  and  saw  what  was  there? 
A.  Yes,  sir. 

Q.  Did  you  ever  see  anybody  on  that  place  where  the 
drive-in  theater  was  built  with  a  team  of  horses  and  a  blade 
or  anything  like  that?  A.  I  don’t  remember  now. 

Q.  Of  course,  if  it  had  been  there  you  would  remember 
it?  A.  Yes,  sir.  I  don’t  remember  seeing  none  there. 

Q.  Of  course,  you  didn’t  own  a  team  of  horses?  A. 
No,  sir. 

Q.  You  didn’t  work  with  a  team  of  horses  there?  A. 
No,  sir. 

Q.  And  you  didn’t  see  anybody  else  working  with  a 
team  of  horses?  A.  I  don’t  remember  seeing  none. 

Q.  Don’t  you  think  you  would  remember  if  you  had 
seen  a  team  of  horses  with  a  man  and  a  blade?  A.  I  will 
tell  you  how  that  was:  If  I  had  paid  much  attention— I 
know  horses  had  been  there.  Whether  they  worked  there 
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or  not — but  they  had  a  stable  down  there.  I  don’t  remember 
them  working  there. 

Q.  When  you  speak  of  a  stable,  you  mean  a  riding 
stable?  A.  Yes.  Way  down  the  beach. 

Q.  Maybe  a  mile  or  two  away?  (13)  A.  About  a  mile. 

Q.  And  people  would  hire  horses  and  ride  up  and  down 
the  beach?  A.  Yes,  sir. 

Q.  Boys  and  girls?  Isn’t  that  right?  A.  Yes,  sir. 

Q.  You  do  remember,  of  course,  that  they  would  ride 
horses  up  and  down  the  beach?  A.  Yes,  sir. 

Q.  Where  these  people  who  rode  up  and  down  the  beach 
on  horeback  white  people  or  colored  people?  A.  White 
people.  There  wasn’t  no  colored  people  riding. 

Q.  But  they  are  the  only  horses  you  saw  there?  A. 
That  is  the  only  ones  I  remember  seeing. 

Q.  You  don’t  remember  any  colored  man  with  a  team 
of  horses  in  the  drive-in  theater?  A.  I  disremember  how. 
I  don’t  believe  I  is.  I  don’t  remember — that  has  been  so 
long.  I  just  remember  being  there.  I  don’t  remember  how 
it  looked  like. 

Q.  Well,  what  would  a  man  have  been  doing  with  a  team 
of  horses  and  a  scraper  blade?  Was  there  anything  that 
he  could  do?  A.  I  don’t  see  nothing  he  could  do. 

Q.  Bo  you  remember  any  woman  there  while  you  were 
working  there  with  the  Townsends,  with  Mr.  Emenhiser? 
A.  They  had  some  woman  in  there,  but  who  she  whs  I 
don’t  know.  There  was  some  lady  there. 

(14)  Q.  But  she  was  with  Mr.  Emenhiser?  A.  Yes,  sir. 

Q.  Was  that  during  the  time  the  theater  was  being 
built?  A.  Yes,  sir. 

Q.  What  did  she  do — just  walk  around  and  keep  him 
company?  A.  I  don’t  remember  now  what  she  was  doing 
there,  but  she  was  there  at  the  time. 

Q.  Bid  you  ever  see  her  drive  an  automobile  on  to  the 
sand  where  the  drive-in  theater  was  to  be?  A.  No,  six'. 

Q.  If  she  had  regularly  driven  an  automobile  014  to 
the  sand  behind  the  benches  every  day  or  every  other  day 
and  run  this  car  back  and  forth  and  all  over  on  the  sand 
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behind  the  beaches,  you  would  remember  that,  wouldn’t 
you?  A.  It  seems  to  me  like  I  would. 

Q.  But  you  never  saw  her  do  that?  A.  No,  sir. 

Q.  In  addition  to  Emenhiser  and  Price  and  the  Town¬ 
sends,  do  you  remember  any  other  tall  man,  not  Emen¬ 
hiser,  but  another  tall  man  on  the  job  while  the  theater  was 
being  built?  A.  I  don’t  remember. 

Q.  They  were  the  only  ones  there  while  the  theater  was 
being  built?  A.  They  are  the  only  ones  I  remember.  Of 
course,  people  used  to  stop  in  and  talk  with  them,  but  who 
they  were  and  what  (15)  they  were  doing  I  don’t  know.  I 
know  they  had  people  to  come  in  and  talk  and  visit  him 

Q.  You  mean  they  were  just  visitors  who  would  stay  a 
few  minutes  and  go  on  their  way?  Is  that  right?  A.  Yes, 
sir. 

Q.  But  nobody  who  had  anything  to  do  with  the  build¬ 
ing  of  it?  A.  I  don’t  believe  they  did.  If  they  did,  I  don’t 
know  anything  about  it.  I  wasn’t  interested  in  it  no  more 
than  attending  to  my  little  work  that  I  had  around  there, 
and  that  is  all. 

Q.  Do  you  remember  a  man  named  Josserand,  a  tall 
man  about  the  height  of  Mr.  Rogers  (stand  up,  Mr.  Rogers) 
but  a  little  heavier — a  dark  haired  man  named  Josserand? 
A.  No,  sir.  I  don’t  remember  him. 

Q.  During  the  time  you  were  there  did  they  ever  drive 
little  wooden  stakes  into  the  drive-in  theater  to  outline  it? 
A.  I  don’t  remember  it  if  they  did. 

Q.  So  far  as  you  know,  they  didn’t?  A.  So  far  as  I 
know,  they  didn’t,  because  I  don’t  remember  them  doing  it. 

Q.  Do  you  remember  them  having  a  little  ticket  booth 
on  the  edge  of  this  drive-in  theater?  A.  I  don’t  remember 
that,  even. 

Q.  But  you  do  remember  the  screen  and  the  benches? 
A.  Yes,  sir. 

Q.  You  appeared  here  today  to  testify  responsive  to  a 
subpoena  (16)  which  was  served  on  your  earlier  today?  Is 
that  right?  A.  Yes,  sir. 

Q.  Do  you  have  a  copy  of  this  subpoena  with  you?  A. 
A  copy  of  it? 
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Q.  Yes.  What  was  handed  to  you?  A.  Oh,  yes,  sir. 

Mr.  Katjsh  :  Let  the  record  show  that  the  wit¬ 
ness  handed  up  his  copy  of  the  subpoena. 

Q.  And  this  subpoena  was  read  to  you  at  the  time  it 
was  served  on  you?  A.  Yes,  sir. 

Q.  I  will  read  it  again  for  the  record:  “ United  States 
District  Court  for  the  Eastern  District  of  Louisiana.  Sam¬ 
uel  Herbert  Taylor,  Jr.,  et  al”  (that  means  and  others) 
“versus  John  A.  Marzall,  Civil  Action  Number  4149-49.  j  In 
the  U.  S.  District  Court  for  the  District  of  Columbia.  To 
John  Harris : 

“You  are  hereby  commanded  to  appear  before  JSen 
Burnett,  court  reporter,  in  courtroom  D  in  the  Parish  Court 
House  in  the  Eastern  District  of  Louisiana,  in  the  City  of 
Baton  Rouge,  on  the  10th  day  of  February,  1951,  in- 
stanter,”  (that  means  right  away)  “to  testify  on  behalf  of 
plaintiff  in  the  above-entitled  action.  Date  February  10, 
1951.  A.  Dallem  O’Brien,  Jr.,  Clerk,  by  W.  Mae  Cook, 
Deputy  Clerk/ ’ 

That  was  read  to  you  at  the  time  it  was  served  on 
you,  wasn’t  it?  (17)  A.  Yes,  sir. 

Q.  And  at  that  time  there  was  also  handed  to  you  the 
statutory  fee  of  $4  and  transportation  of  fifty  cents?  Isn’t 
that  right?  A.  Yes,  sir. 

Q.  Did  you  ever  see  either  Mr.  Rogers  or  myself  be¬ 
fore  today?  A.  No,  sir.  I  don’t  remember  seeing  you  all 
before. 

Q.  Of  course,  if  you  had  seen  us  before  you  would  re¬ 
member  us,  wouldn ’t  you  ?  A.  That  is  right.  I  see  so  many 
different  white  people,  I  couldn’t  tell  who  they  is. 

Q.  Barring  only  some  unusual  circumstances  you  would 
remember  us  if  we  had  come  to  you  before,  wouldn’t  you? 
A.  Yes,  sir. 

Q.  And  the  first  time  you  saw  us  in  your  life  was  a  few 
minutes  before  you  started  giving  your  testimony  here? 
Isn’t  that  true?  A.  Yes,  sir. 

Q.  Just  to  make  sure  that  I  understand  you  correctly, 
were  you  ever  at  this  drive-in  theater  in  Galveston  about 
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which  you  have  testified  during  any  evening,  that  is  in  the 
evening  when  they  were  showing  pictures?  A.  No,  sir.  I 
never  was  there.  I  would  also  go  home  when  I  would 
knock  off. 

Q.  You  always  went  home  at  the  end  of  the  working 
day?  (18)  A.  Yes,  sir. 

Q.  And  that  was  what  time?  Around  five  o’clock?  A. 
Yes,  sir. 

Q.  While  it  was  still  day  time?  Is  that  right?  A.  Yes, 
sir. 

Q.  Before  it  became  dark?  A.  That  is  right. 

Q.  This  man  Price  that  you  spoke  of,  was  he  a  tall  man 
or  medium  sized?  A.  He  is  a  little  low  fellow,  a  little  white 
haired  fellow.  He  looked  like  he  weighed  135  or  145. 

Q.  Was  he  shorter  than  I  am?  A.  He  wasn’t  as  stout 
as  you. 

Q.  But  no  taller?  A.  No,  sir. 

Q.  Did  you  ever  attend  to  a  soft  drink  stand  at  this 
drive-in  theater?  A.  No,  sir. 

Q.  Never?  A.  No,  sir. 

Q.  Of  course,  if  you  had  attended  to  a  soft  drink  stand 
you  would  remember  that?  A.  Yes,  sir. 

Q.  You  haven’t  any  doubt  about  that?  A.  No,  sir. 

(19)  Q.  When  you  lived  in  Galveston  in  1941,  did  you  work 
for  the  Gray  Iron  Works?  A.  Yes,  sir. 

Q.  You  are  sure?  A.  I  am  sure. 

Q.  In  other  words,  you  have  a  pretty  good  memory  of 
what  happened?  A.  Yes,  sir.  I  worked  for  the  Gray  Iron 
Works. 

•  #•••••• 

Q.  Did  you  ever  see  any  grading  done  over  there  at  the 
drive-in  theater?  A.  To  tell  you  the  truth,  I  don’t  re¬ 
member. 

Q.  If  there  had  been  any  grading  done  you  would  re¬ 
member  that,  wouldn’t  you?  A.  It  seems  to  me  like  I 
should  have.  I  don’t  remember  none,  it  has  been  so  long. 

Q.  You  certainly  remembered  the  things  that  you  saw? 
Isn’t  that  right?  A.  It  seems  to  me.  Yes,  sir. 

(20)  Q.  You  remember  the  benches?  A.  Yes,  sir. 
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Q.  And  the  screens?  A.  Yes,  sir. 

Q.  And  you  remember  working  with  the  Townsends? 
A.  Yes,  sir. 

Q.  You  remember  Mr.  Price  and  Mr.  Emenhiser?  |A. 
That  is  right. 

Q.  And  you  remember  the  woman  that  was  there  with 
Emenhiser?  A.  Yes,  sir.  I  remember  that. 

Q.  Was  there  any  reason  why  they  should  have  had 
grading  done,  that  you  can  see?  A.  I  couldn’t  tell;  1 
couldn’t  say. 

Q.  In  other  words,  you  don’t  know  any  reason  why  they 
should  have  had  any  grading  done?  A.  No,  sir. 

Q.  And  you  say  that  the  surface  of  the  sand  of  this 
drive-in  theater  was  just  like  the  rest  of  the  beach  surface  ? 
A.  Yes,  sir. 

Q.  No  different?  A.  No  different,  to  what  I  see  it. 

Q.  Just  the  way  God  makes  the  beach?  Is  that  the 
way?  A.  That  is  the  way. 

Q.  Are  you  willing  to  waive  the  reading  of  this  deposi¬ 
tion  to  you  and  the  signing  of  it  by  you,  or  do  you  want 
to  have  it  (21)  read  to  you  and  do  you  want  to  sign  it?  If 
you  want  it  read  to  you,  and  if  you  want  to  sign  it,  you 
have  the  privilege  of  having  the  deposition  read  to  you  axid 
the  privilege  of  signing  it,  but  you  can  waive  that  privilege 
if  you  want  to.  You  don’t  have  to  sign  it  if  you  don’t 
want  to.  The  reporter  will,  if  you  want  to,  read  the  depo¬ 
sition  to  you  and  give  you  the  opportunity  to  hear  it  all 
as  it  has  been  recorded  by  him.  A.  Am  I  got  to  meet  court 
on  this  thing? 

Q.  No.  You  don’t  have  to  go  to  court  on  it  This 
statement  will  be  sent  up  to  Washington,  D.  C.,  and  will  be 
filed  in  court.  You  do  not  have  to  go  to  court,  but  your 
statement  which  you  have  given  here  under  oath  will  be 
filed  in  the  United  States  District  Court  for  the  District  of 
Columbia,  in  Washington,  D.  C.,  and  you  have  the  privilege 
of  having  your  entire  deposition,  including  all  the  questions 
that  were  asked  and  all  the  answers  you  gave,  having  all 
that  read  to  you,  and  the  further  privilege  of  then  signing 
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this  statement,  this  deposition,  if  yon  wish.  Yon  do  not 
have  to  if  yon  don’t  want  to.  A.  Let’s  go  as  it  is. 

Q.  In  other  words,  yon  don’t  want  it  read  to  you?  A. 
No,  sir. 

Q.  And  yon  do  not  want  to  sign  it?  A.  No,  sir.  That 
wouldn’t  make  no  more  than  what  I  know  about  (22)  it  no 
how. 

Q.  Just  one  other  thing  I  want  to  ask  yon:  Were  yon 
either  paid  anything  or  given  anything  or  promised  any¬ 
thing  to  testify  here  today  other  than  the  statutory  witness 
fee  of  $4  pins  transportation  of  fifty  cents?  A.  That  is 
right 

Q.  That  is  all?  A.  That  is  all. 

Q.  You  were  not  given  anything  else?  A.  No,  sir. 

Q.  And  yon  were  not  promised  anything?  A.  I  wasn’t 
promised  anything. 

Q.  And  yon  were  not  told  anything?  A.  That  is  right 
I  wasn’t  told  anything. 

(At  the  request  of  Mr.  Kalish,  the  reporter  read 
back  to  the  witness  all  the  stenographic  notes  of  the 
entire  proceeding,  including  all  questions  and  answers 
and  the  witness  listened  and  agreed  that  the  testimony 
as  recorded  was  correct.) 

Witness  Excused. 


Exhibits 
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Josserand’s  Exhibit  4  1  in  Interference 
Taylor’s  Exhibit  1  J  No.  78,008 

new*  item  on  page  5  of  die 

THE  GALVESTON  DAILY  NEWS,  j 

THURSDAY  JULY  5,  1934. 

BEACH  THEATER. 

The  formal  opening  of  the  Drive-In  Short  Reel  Theater, 
just  off  6th  and  Boulevard,  will  be  held  at  8  o’clock  tonight, 
according  to  A.  H.  Emenhiser,  proprietor.  Programs, 
featuring  news  reels,  comedies,  cartoons,  screen  novelties 
and  short  subjects  of  major  producing  companies  will  be 
held  nightly  between  the  hours  of  8  and  12  o’clock,  and 
Saturdays  until  2  a.m. 


Plaintiff’s  (Taylor’s)  Exhibit  73 

advertisement  on  page  2  of  the 

GALVESTON  TRIBUNE 

THURSDAY,  JULY  5,  1934. 

Drive-  N-  Theater 

(East  Beach) 

Short  Reels  Only 
Today 

JOE  E.  BROWN 
in 

"BOOM- BOOM” 

Prices: 

Car  parking  with  all  occupants,  25c 
Seats:  Adults,  10c;  children,  5c 
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Josserand’s Exhibit  5 'jin  Interference 
Taylor’s  Exhibit  2  J  No.  78,008 

advertisement  on  page  2  of  the 

THE  GALVESTON  DAILY  NEWS, 

SATURDAY,  JULY  7,  1934. 

Driv-N -Theater 

(East  Beach) 

Cartoons,  Comedies 

and 

Screen  Novelties 

Prices : 

Car  parking  with  all  occupants,  25c 
Seats:  Adults,  10c;  children,  5c 
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AGREEMENT 

THIS  AGREEMENT  executed  in  duplicate  originals 
as  of  date  June  24th,  1939,  by  and  between  Louis  P.  Jos- 
seband,  of  Houston,  Texas,  as  Licensor,  and  M.  Aukx 
Rogers,  of  San  Bernardino,  California,  as  Licensee  : 

WITNESSETH : 

Whereas,  the  Licensor  is  the  sole  owner  of  United 
States  Patent  No.  2,102,718,  issued  on  the  21st  day  of  De¬ 
cember,  A.  D.,  1937,  for  Improvements  in  Theaters,  and 
particularly  to  an  improvement  in  the  arrangement  and 
construction  of  a  Dbive-In-Theateb  so  constructed  that 
patrons  may  drive  their  automobiles  into  the  theater  and 
observe  the  performance  while  seated  in  the  automobile; 
and 
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Now,  Therefore,  in  pursuance  of  said  agreement  and 
in  consideration  of  the  payment  to  Licensor  of  the  snip  of 
Five  Hundred  Dollars  ($500.00)  and  all  royalties  herein¬ 
after  reserved  and  performance  of  the  covenants  on  the 
part  of  the  Licensee  hereinafter  contained,  the  Licensor 
hereby  grants  to  the  Licensee  a  non-exclusive  license  to  con¬ 
struct  and  operate  theaters  in  accordance  with  the  said  in¬ 
vention  in  the  City  of  San  Bernardino,  California,  and 
within  an  area  thereabout  of  a  radius  of  thirty-five  (35) 
miles,  for  which  privilege  Licensee  agrees  to  pay  to  the 
Licensor,  in  addition  to  the  sum  of  Five  Hundred  Dollars 
($500.00),  royalties  as  follows:  Two  percent  (2%)  of  the 
gross  receipts  obtained  during  the  operation  of  such  theater 
or  theaters,  and  during  the  life  of  said  patent,  said  royal¬ 
ties  to  be  paid  monthly  to  the  Licensor  at  a  place  desig¬ 
nated  by  him  in  writing. 

( Parts  of  this  Exhibit  omitted  here ) 

The  Licensor  hereby  agrees  to  defend  the  Licensee  in 
any  action  or  proceedings  brought  against  the  Licensee,  in 
any  court,  for  infringement  of  any  patent,  in  the  event  the 
Licensee  constructs  and/or  operates  a  Drive-In-Theater 
in  accordance  with  Number  2,102,718  filed  in  the  United 
States  Patent  Office,  and  in  accordance  with  the  terms  of 
this  contract,  provided  however,  that  the  theatre  or  theatres 
constructed  and/or  operated  by  the  Licensee  under  this  con¬ 
tract  and  said  patent  are  of  such  an  arrangement  that  there 
are  two  parking  areas  adjacent  to  each  driveway. 

(parts  of  this  Exhibit  omitted  here ) 

Witness  our  signatures  as  of  the  24th  day  of  June, 
A.  D.,  1939. 

Witness 

James  L.  Kino 


Louis  P.  Josseband 

Licensor 

j 

M.  Alex  Rogers 

Licensee 


i 
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entry  in  Clark’s  docket-book 
for  Jotaerand’a  application  in  Interference 


Serial 

No. 

Docketed  Number 

Filed 

1893  Josserand 

Theatre 

9-21-39 

301713 

10-28-39 

•  • 

•  • 

• 

•  * 

• 

Plaintiff’s  (Taylor’s)  Exhibit  96. 

Re:  Docket  1893 
October  14, 1939 

Mr.  Louis  P.  Josserand, 

Republic  Building, 

Houston,  Texas. 

Dear  Mr.  Josserand: 

I  band  you  herewith  a  copy  of  the  application  for 
patent,  prints  and  drawings  and  would  thank  you  to  go 
over  it  carefully  and  let  me  have  the  benefit  of  your  thought 
regarding  it 

Any  changes  which  you  suggest  can  be  incorporated  in 
the  application  and  it  would  then  be  ready  for  filing. 

We  enclose  our  invoice  for  services  and  expenses. 

Yours  very  truly, 

Lester  B.  Clark 
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Clark's  diary 

OCTOBER  24 

(1939) 

8:00  A.  M. 

8:30* 

9.00  Josserand  App 
9:30 
1000. 

10:30*1 

11  oo  Il-n 

11 :30  J  Bill  of  Particulars 
12:00  Mr.  Kalb. 

12 :30  P.  M. 

1 :00  Gazette. 

1:30  Josserand. 

200 

2 :30  Mr.  Broussard. 

3  OO  re  Parking  meter 
3 :3Q  app. 

400 

4:30 

500 

5:30 

6:00 
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J03SERAND  IMPROVEMENT  APPLI¬ 
CATION  -  Serial  No.  301,713 


LESTER  B.  CLARK 
PATENT  LAWYER 
**•0  CULT  mUMNG 
C  7245 
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Excerpt  from  Plaintiff’s  (Taylor’s)  Exhibit  57-a. 


Exhibit  57-a  is  the  subject  nutter 

of  Josserand’s  copyright-application  dated  September  29,  1939, 
which  is  Plaintiffs  (Taylor’s)  Exhibit  59,  and 

of  Certificate  of  Copyright  Registration,  Class  No.  24,436, 
issued  to  Josserand  on  October  2,  1939,  which  is 
Plaintiffs  (Taylor’s)  Exhibit  60 


Section  on  lint  2—2.  Pit.  1. 
looking.  In  direction  of  im«> 

mm3  lllvatratlng  ctmwI  con- 

o>w<l  «rr*ng*p»nt  of  pricing 


wtiQMl  of  am 
9f  awLstmias  »»hlclwr 

ptrfctd ia  postttoe.  to 

mhiwwtj 


Tb»  prlatlplt  tolloMd  1»  tma ftac  th*  drlvta,  «•  is  tad  St,  la  cltarly 
■tBW  la  He*.  X  tad  3.  Ctrw  la  tbi  tow  13,  K|.  3,  for  txaaplw,  will  «t*r  t 

lbs  dat—  IB  uMla  asm  In  tha  la  «411  w. _ a _ 


Plaintiff's  (Taylor's)  Exhibit  62. 
(Letterhead  of) 

JOSSERAND  DRIVE-IN  THEATRES 
506-7  Republic  Building 
Phone  Capital  0738 

Houston,  Texas 

May  3, 1940. 

Mr.  Forest  A.  Bennett, 

Milam  Bldg. 

San  Antonio,  Texas. 

Dear  Mr.  Bennett : 


Your  letter  of  May  2,  requesting  information  concern¬ 
ing  Double  Parking  Drive-In  Theatres  was  received  this 
A.  M.  and  am  enclosing  literature  on  the  subject  which  I 
trust  will  be  of  interest  to  you  and  your  client. 


Additional  information  will  be  furnished  gladly  on  re¬ 
quest 

Very  truly  yours, 

Josserand  Drive-In  Theatres. 

By  Louis  P.  Josseraud 


Excerpt  from  Plaintiff's  (Taylor's)  Exhibit  61. 


«  to  k 


Section  on  llna  2—2.  Pit, 
looking  In  direction  of  «r» 
and  Illustrating  ganaral  o< 
oarad  arranga— nt  of  grid* 
araaa  and  drlaaaaya. 


da  prlnelpla  followed  in  arranging  tb*  drl«na,  aa  10  and  22,  la  claarly 
i  la  Fl^a.  lands.  Cara  In  U*  ro»  13,  FI «.  3,  lor  axaapla,  will  an 
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Plaintiff’s  (Taylor’s)  Exhibit  85. 

An  H.  Bmenhiser’s  letter  to  Josserand 
received  June  28,  1941 

Mr.  Louis  P.  Josserand 
Houston,  Texas 

Dear  Louis. — 

Many  years  no  hear  from  you.  Am  getting  ready  to 
build  some  drive  in  Theatres.  Whats  the  situation?  How 
can  I  co-operate  in  getting  things  going? 

Smith — Hollingshead — Ezell  are  wanting  affidavits 
from  me — in  Taylor  interference.  They  are  here  now. 
Will  be  here  until  Monday  Evening — Suggest  you  call  me 
Long  Distance  Parkway  1131— on  receipt  of  this. 

Prospect  8227 

Write  me  c/o  Republic  Film  Exchange  1926  S.  Ver¬ 
mont  Ave  Los  Angeles 

Say  Hello — to  T.  W.  for  me. 

Sincerely 

Ace  H.  Emenhiser 

c/o  Republic — 1926  S.  Vermont 


Plaintiff’s  (Taylor’s)  Exhibit  32. 

on  letterhead  of 

JOSSERAND  DRIVE-IN  THEATRES 

Houston,  Texas 

July  8, 1941. 

Mr.  A.  H.  Emenhiser, 

549  Petroleum  Bldg. 

Los  Angeles  CaL 

Dear  Ace ; 

I  could  not  make  the  night  mail  last  night  so  guess  will 
reach  you  Wednesday. 
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Trust  you  are  progressing  with  your  Drive-in  Theatre 
development  according  to  your  schedule.  I  see  no  reason 
why  we  shouldn’t  make  some  money  out  of  this  proposi¬ 
tion.  I  seem  to  have  a  hunch  that  things  are  going  to  break 
for  us  in  a  big  way,  and  if  we  get  started  the  sky  is  the 
limit. 

If  we  get  things  going  I’m  going  to  give  up  this  local 
practice  of  mine  and  devote  all  my  time  to  Drive-in  The¬ 
atres. 

Please  write  me  a  long  letter  and  let  me  know  how 
things  are  going. 

With  kindest  personal  regards,  I  am,  Very  truly  yours, 

LOUIS  P.  JOSSERAND 

P.  S.  Lew’s  contract  can  be  modified  to  fit  the  situation 
at  hand. 

L. 


Plaintiff’s  (Taylor’s)  Exhibit  31. 

MEMORANDUM  OP  AGREEMENT 

THIS  CONTRACT  AND  AGREEMENT,  made  and 
entered  into  this  the  19th  day  of  July,  1941,  by  and  between 
Louis  P.  Josse bas'd  of  Houston,  Texas,  hereinafter  called 
party  of  the  first  part,  and  A.  H.  Emenhiser  of  Los  An¬ 
geles,  California,  hereinafter  called  party  of  the  se|x>nd 
part; 


WITNESSETH: 

That  Whebbas  party  of  the  first  part  is  the  inventor 
and  owner  of  a  certain  Drive-In  Theatre  patent,  T}T.  S. 
Letters  Patent  No.  2,102,718,  issued  on  the  21st  day  of  De¬ 
cember,  1937,  and 


Whereas  said  party  of  the  first  part  is  desirous  of 
securing  the  services  of  party  of  the  second  part  to  assist 
him  in  closing  certain  franchised  contracts  and  otherwise 
promoting  the  development  of  said  Drive-in  Theatre  patent ; 


I 
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Now,  Therefore,  for  and  in  consideration  of  the  mu¬ 
tual  covenants  herein  contained,  both  parties  hereto  agree 
as  follows : 

Second  party  is  to  devote  his  time  and  best  energies 
to  the  development  and  promotion  of  said  patent,  under 
the  jurisdiction  and  supervision  of  party  of  the  first  part 

As  compensation  for  said  services,  second  party  is  to 
receive  within  ten  (10)  days  after  receipt  by  first  party,  all 
royalties  due  him  under  this  contract,  which  shall  be  as 
follows : 

Forty  percent  (40%)  of  all  royalties  received,  from 
this  date,  by  first  party  from  theatres  built  in  the  United 
States,  excepting  in  the  State  of  Florida,  and  excepting  con¬ 
tract  pending  between  Waters  of  the  Waters  Theater 
Chain  in  the  States  of  Alabama,  George  and  Florida. 

Fifty  percent  (50% )  of  all  cash  deposits  received,  from 
this  date,  as  down  payments  on  franchises  in  all  theatres 
constructed  from  this  date,  with  the  exceptions  as  above 
mentioned. 

This  contract  may  be  terminated  by  either  party  on 
fifteen  (15)  days’  notice,  in  which  event  royalties  due  sec¬ 
ond  party  from  first  party  shall  be  paid  only  on  contracts 
made  or  pending  at  termination  of  second  party’s  services. 

LOUIS  P.  JOSSEBAHD 

First  Party 

A.  H.  Emehhibeb 

Second  Party 


Plaintiff’s  ( Taylor’s )  Exhibits  33  <b  86 

Plaintiff’s  (Taylor’s)  Exhibit  33. 


on  letterhead  of 

JOSSERAND  DRIVE-IN  THEATRES 

Houston,  Texas 

July  25, 1941. 

Mr.  A.  H.  Emenhiser, 

Los  Angeles,  CaL 


Dear  Ace : 

My  attorney  would  like  to  see  the  affidavit  which  those 


people  wanted  you  to  sign.  Please  send  it  to  me  air  mail 
and  I  will  return  it  to  you  not  later  than  the  following  day. 


Kindest  regards, 


Louis  P.  Josseband 


Plaintiff’s  (Taylor’s)  Exhibit  86. 

Asa  H.  Emenhiser’s  letter  to  Josserand 
mailed  July  28,  1941 

Monday  9.30  A  M 

Dear  Louis : — 

Air  mailed  you  yesterday  P.  M.  Rec’d  your  note  tliis 
morning  for — affidavit  Eno— Herewith 

I 

Regards 

Ace 

Here’s  hoping  for  a  big  week 
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Plaintiff’s  {Taylor’s)  Exhibits  34  &  36 

Plaintiff’s  (Taylor’s)  Exhibit  34. 

on  letterhead  of 

JOSSERAND  DRIVE-IN  THEATRES 

Honrton,  Texas 

August  9, 1941. 

Mr.  A.  H.  Emenhiser, 

Los  Angeles,  Cal. 

Dear  Ace : 

Your  letter  received  and  am  glad  to  learn  of  your 
prospects  for  the  near  future.  More  power  to  you  in  get¬ 
ting  bigger  and  better  prospects. 

•  ••••••• 

The  witnesses  of  whom  I  spoke  were  Andrew  J.  War¬ 
ren,  Edgar  C.  Vallot,  motion  picture  operators,  C.  0.  Wallis, 
carpenter,  Mac  somebody  from  Pat  and  Mac’s  Radio  Shop. 
He’s  the  one  who  ran  the  sound  truck.  My  attorney  messed 
up  a  couple  of  them.  T.  H.  Dodson  failed  to  show  up  and 
they  could  not  drag  him  in.  M.  H.  Snow,  was  placed  on  the 
stand  but  he  would  not  testify  anything  of  value  to  them. 
•  ••*•••• 

Thanks  for  sending  the  names  of  the  witnesses,  Will 
get  busy  and  see  what  I  can  do. 

With  kindest  personal  regards,  I  am.  Very  truly  yours, 

Louis 


Plaintiff’s  (Taylor’s)  Exhibit  36. 

on  letterhead  of 

JOSSERAND  DRIVE-IN  THEATRES 

Houston,  Texas 

Sept  6, 1941. 

Mr.  A.  H.  Emenhiser, 

Los  Angeles,  Cal. 

Dear  Ace : 


We  wound  up  the  hearing  all  0.  K.  and  it  went  off  as 
favorable  to  us  as  could  be  expected.  Now  all  we  have  to 
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do  is  wait  for  the  decision.  I  understand  the  higher  courtp 
have  made  some  decisions  recently  that  are  very  favorable 
to  patents.  Hope  they  keep  swinging  in  this  way  for  some 
time. 

With  kindest  personal  regards,  I  am,  Sincerely, 

Louis  P.  Jossrbastd 


Plaintiff’s  (Taylor’s)  Exhibit  49. 

on  letterhead  of 

.  JOSSERAND  DRIVE-IN  THEATRES 

Owners  of  Drive-in  Theatre  Patents 
Houston,  Texas 

843  Kidd  Springs 
Dallas,  5,  Tex 

Dec.  28,  1943 

Mr.  A.  H.  Emenhiser 
Los  Angeles,  Cal. 

Dear  Ace ; 

On  my  return  from  Houston  Sunday  evening  found 
your  letter  awaiting  me.  Phoned  my  attorney  immediately 
and  wired  you  the  information. 

The  decision  was  published  in  The  Patent  Office  Gazette 
Dec.  21,  ’43.  The  ruling  gives  me  the  drive-over  ramp  as 
my  invention. 

•  •  •  •  •  •  9  • 

P.  S.  I’m  going  to  want  you  to  give  a  deposition  to  | 
help  prove  the  Galveston  Theatre  was  an  experimental  i 
theatre. 


Louis 
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Plaintiff's  (Taylor’s)  Exhibit  50. 

on  letterhead  of 

JOSSERAND  DRIVE-IN  THEATRES 

Owners  of  Drive-In  Theatre  Patents 
843  Kidd  Springs 
Dallas  5,  Texas 

Jan  20, 1944 

Dear  Ace: 

Just  as  soon  as  my  attorney  gets  the  exact  date  on 
which  we  are  to  take  our  testimony  I  will  make  your  plane 
and  hotel  reservations.  My  attorney  is  working  hard  to 
make  both  of  my  patents  as  strong  as  possible  and  your 
assistance  will  help  out  a  great  deal. 

How  are  you  progressing  with  your  Nevada  dealt  I'm 
really  going  to  be  in  good  shape  when  we  get  all  my  claims 
established  and  we  should  be  able  to  do  things  in  a  big 
way  when  this  war  is  over. 

Let  me  hear  from  you  at  your  earliest  convenience. 

Sincerely 

Louis 


Plaintiff’s  (Taylor's)  Exhibit  51. 

Joneraxuft  letter  to  An  H.  Emenhiser 

February  12, 1944 

Dear  Ace: 

I  am  so  delighted  you  are  coming  to  Houston.  There 
is  so  much  we  can  talk  about. 

•  •••••»» 

Get  the  best  transportation  and  come  right  on  to 
Houston. 
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My  attorney  is  Lester  B.  Clark  .  .  .  Mr.  Clark  is  ex¬ 
pecting  to  see  you  soon  as  you  arrive,  not  later  than  Friday. 

•  •••••••! 

Have  got  the  money  to  go  on  through  with  this  patent 
business  so  am  not  leaving  a  stone  unturned  to  get  all  the 
protection  possible  for  us.  ! 

i 

l 

•  •  •  •  •  •  •  • 

Your  Testimony  will  give  us  exactly  what  we  must 
have. 

With  kindest  regards  to  Wilson  &  Yourself 


Sincerely 


Louis 
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United  States  Court  of  Appeals 

for  the  District  of  Columbia  Circuit 


Samuel  Herbert  Taylor,  Jr.,  et  al., 

appellants 


vs 


John  A.  Marzall, 

Commissioner  of  Patents, 

appellee 


Appeal 
No.  11,141 


Appeal  from  a  Final  Judgment  of  the 
District  Court  of  the  United  States, 
for  the  District  of  Columbia, 
Dismissing  Complaint  filed  under  Section  4915 
of  the  Revised  Statutes  (35  U.  S.  C.  63) 


tied  States  Court  of  AppoQk 
For  ike  { 

)fotrfd  of  Cohtmki*  Circuit 


£0  JAN4 


Leonard  L.  Kalish 

Land  Title  Building 

Philadelphia  (10),  Pa. 

Edmund  C.  Rogers 

705  Olive  Street 

St.  Louis  (1),  Missouri 

Albert  H.  Kirchner 

913  Kass  Building 

711 -14th  Street,  N.  W. 

Washington  (5),  D.  C. 

counsel  for  appellants 


Note: 

For  the  sake  of  brevity,  when  Exhibits  are  referred  to 
in  parentheses  in  this  Brief,  Plaintiffs’  Exhibits  are  re¬ 
ferred  to  as  “PX”  followed  by  the  exhibit-number,  while 
Defendant’s  Exhibits  are  referred  to  as  “DX”  followed  by 
the  exhibit-number. 

Also  for  the  sake  of  brevity,  unless  otherwise  indicated, 
the  numerals  within  the  parentheses  within  the  text  of  this 
Brief  refer  to  pages  of  the  Appendix,  and  where  a  diagonal 
(/)  is  inserted  between  such  numerals,  the  numerals  before 
the  diagonal  are  the  appendix-pages  and  the  numerals 
following  the  diagonal  are  the  line-numbers  or  question- 
numbei  s  especially  referred  to  on  such  page  or  pages. 

Also  for  the  sake  of  brevity,  the  abbreviation  “CCPA” 
has  been  used  in  the  Brief  in  place  of  the  full  name  of  the 
United  States  Court  of  Customs  and  Patent  Appeals,  to 
which  frequent  reference  is  found  necessary  in  the  Brief. 


Statement  of  Questions  Presented 

I 

1)  Is  interference- decision  of  Court  of  Customs  ^nd 
Patent  Appeals  under  R.S.  4911-4914  awarding  priority,  to 
junior  party,  res  judicata  (or  does  it  make  such  junior 
party’s  application*  prior-art)  against  senior  party  in  his 
suit  against  Commissioner  under  the  patentability  provi¬ 
sion- *  of  R.S.  4915,  where 

a)  on  after-discovered  evidence  the  Commissioner  found 
fraud  in  junior  party’s  proofs  of  the  matter  upon  which  such 
interference-decision  had  been  based  and  held  that  his  appli¬ 
cation  should  be  stricken  for  fraud,  and 

b)  the  Answer  admits  that  in  their  post-interferen(ce 
testimony  constituting  such  after-discovered  evidence  the 
junior  party  and  his  witnesses  repudiated  the  interference- 
testimony  which  was  basis  of  such  interference-decision,  and 

c)  the  claims  (the  allowance  of  which  is  sought  in  such 
suit)  are  different  from  and  narrower  than  the  issue  of  the 
interference  and  are  not  readable  on  the  junior  party’s  ap¬ 
plication*,  and 

d)  the  Answer  admits  that  such  claims  are  patentable 
over  the  prior  patents? 

2)  Is  no  relief  possible  for  an  applicant  for  patent  wlio 
is  losing  party  to  an  interference  award  of  priority  by  the 
CCPA,  based  upon  evidence  (discovered  after  the  award) 
that  winning  party’s  interference-evidence  was  fraudulent, 

a)  on  the  theory  that  decision  of  C.C.P.A.  is  res  judi¬ 
cata,  although  that  Court  has  no  jurisdiction  to  consider  any 
later-discovered  evidence? 

b)  and  despite  the  fact  that  in  collateral  proceedings 
the  Commissioner  has  ruled  prima  facie  that  fraud  was 
committed,  and  has  issued  an  order  against  winning  part^ 
to  show  cause  why  his  application  should  not  be  stricken 
from  files  of  Patent  Office  because  of  the  fraud? 

c)  and  despite  the  fact  that  Answer  admits  that  such 
after-discovered  evidence  shows  that  winning  party  and  hi$ 
witnesses  did  repudiate  the  interference-testimony  upon 
which  the  award  of  priority  was  based? 

d)  and  despite  Commissioner’s  admission  by  the  pleadr 
ings  that  the  only  reasons  for  rejection  of  the  claims  on 
appeal  arise  out  of  winning  party’s  fraudulent  case;  and 
that  such  claims  are  patentable  over  prior  art  patents? 

*  this  junior  application  has  since  become  abandoned  (on  5-17-51)  under 
the  Commisioner’s  Order  of  1-4-50  (630  O.G.  617),  and  is  no  longer  pending i 
■  the  patentability  provision  of  R.S.  4915  is:  “Whenever  a  patent  on  ap¬ 
plication  is  refused  by  the  Board  of  Appeals  .  .  .  the  applicant  .  .  .  may 
have  remedy  by  bill  in  equity  ...”  as  distinguished  from  the  interference 
provision  of  R.S.  4915  which  is  as  follows :  “whenever  any  applicant  is  dis-i 

satisfied  with  the  decision  of  the  Board  of  Interference  Examiners,  the  ap¬ 
plicant  .  .  .  may  have  remedy  by  bill  in  equity  ...” 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


Appeal  No.  11,141 

SAMUEL  HERBERT  TAYLOR,  JR., 
PARK-IN  THEATRES  COMPANY, 

W.  W.  SMITH  &  V.  C.  SMITH, 

appellants 

vs 


JOHN  A.  MARZALL, 

Commissioner  op  Patents, 


appellee 


Appeal  from  Final  Judgment  of  the  United  States 
District  Court  for  the  District  of  Columbia,  Dis¬ 
missing  Complaint  Filed  Under  R.S.  4915 

i 

Brief  for  Appellants 

Jurisdictional  Statement 

I 

This  case  arose  under  R.S.  4915,  being  a  suit  to  diretet 
the  Commissioner  of  Patents  to  issue  a  patent  to  appellant 
(App.  3  paragraphs  1-3).  Jurisdiction  was  admitted  (Apjp. 
21,  paragraphs  2-3).  This  Court  has  jurisdiction  under 
28  U.S.C.  1291.  I 

Statement  of  the  Case 

The  case  relates  to  an  improvement  in  the  construction 
of  drive-in  theatres.  Because  by  paragraphs  12-c,  d  &  e  Of 
the  Answer  defendant-appellee  had  admitted  (24  &  13-14|) 
the  patentability  of  the  claims  on  appeal  over  the  prior- 
art  patents,  and  because  neither  the  Findings  (26-29)  nor 
the  Conclusions  (29)  hold  the  claims  unpatentable  over 
the  prior-art  patents,  per  se,  there  is  no  need  of  detailed 
analysis  of  the  improved  structure.  Therefore,  suffice  it 
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Statement  of  the  Case 


here,  at  the  risk  of  oversimplification,  to  state  that  the 
claims  relate  to  the  “drive-over  ramp”  construction  of  the 
car-aiming  areas  and  cross  driveways  of  drive-in  theaters, 
and  to  a  “no-hacking”  construction  by  which  all  backing 
of  automobiles  in  a  drive-in  theater  is  avoided.  This  in¬ 
volves  first  a  certain  arrangement  of  car-aiming  ramps  and 
driveways  and  drive-over  ramps  in  a  drive-in  theater,  and 
second,  a  contouring  of  each  such  area  so  that  cars  may 
move  forwardly  from  a  driveway  onto  a  car-aiming  ramp, 
may  adjust  themselves  on  the  ramp  to  obtain  proper  slope 
with  respect  to  the  screen,  and  finally  may  drive  forwardly 
from  the  car-aiming  ramps  onto  a  driveway  when  leaving 
the  theater*.  All  of  the  foregoing  is  accomplished  despite 
the  overall  grading  of  the  theater,  and  despite  the  varying 
levels  of  the  component  parts,  by  means  defined  in  the 
claims  on  appeal2 

Appellant  Taylor  prosecuted  his  application  (33-44) 
to  allowance  (45)  under  R.S.  4886  &  4893,  before  his  op¬ 
ponent’s  filing  date ,  and  made  timely  payment  of  the  Final 
Fee  (46)  requiring  the  issuance  of  patent  to  him  under 
R.S.  4885  and  Rule  167  of  the  Patent  Office. 

Unfortunately,  on  October  21,  1939  (after  allowance 
but  before  issuance  of  patent)  a  colleague  of  Taylor  showed 
drawings  of  and  explained  the  invention  8  to  an  unscrupu¬ 
lous  competitor  named  Josserand,  who  then  set  in  motion 
a  fantastic  scheme  of  fraud  to  pirate  this  invention  to  him¬ 
self.  Josserand  was  in  Los  Angeles  at  the  time  he  obtained 
the  disclosure.  He  immediately  sped  back  to  his  home  at 
Houston  (291  &  411)  and  on  October  24, 1939  caused  altera¬ 
tion  of  a  theretofore  prepared  (PX-96,  at  410)  but  yet  un¬ 
filed  patent-application  having  nothing  to  do  with  the  drive- 
over  ramp  construction4,  to  embody  Taylor’s  invention 

*  If  a  fuller  description  is  desired,  reference  may  be  had  to  Taylor’s  specifica¬ 
tion  (51-7)  and  to  Figures  I,  II  &  III  of  his  drawings  (43-4)  and  to  his 
claims  10,  12,  13,  14  &  15  on  appeal  (14-17) 

2  The  claims  on  appeal  are  limited  to  the  species  shown  in  Figures  I,  II  & 
III  and  do  not  read  on  the  species  shown  in  Figure  IV  (44)  of  the  Taylor 
application  nor  upon  the  disclosure  of  the  Josserand  application  (77-88) 

3  For  detailed  references  to  evidence  on  this  point  see  Note  3  on  page  lb  of 
Appendix  B  at  end  of  this  Brief. 

4  For  detailed  references  to  evidence  on  this  point  see  Note  4  on  page  2b  of 
Appendix  B  at  end  of  this  Brief. 
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therein®,  and  filed  that  application  on  October  28,  1939. 
Later  Josserand  was  to  alter  his  attorney’s  diary-entry 6 
of  that  change  in  his  application  to  make  it  look  as  if  the 
untiled  application  had  always  contained  Taylor’s  inven¬ 
tion  which  it  had  not. 

The  Patent  Office  declared  an  interference  between  the 
Josserand  application  and  the  previously  allowed  Taylor 
application,  withdrawing  the  latter  from  issue  to  do  so 
(46-7).  In  the  Interference,  Josserand  sought  to  prove 
reduction  to  practice  in  a  certain  drive-in  theater  that  Had 
briefly  existed  on  the  drifting  sands  of  Galveston  Beach, 
in  1934,  some  five  years  prior  to  Josserand ’s  patent  appli¬ 
cation.  This  theater  had  existed  only  three  weeks  (July 

4  to  26, 1934)  when  a  storm  completely  destroyed  it.  Prob¬ 
ably  Josserand  never  even  saw  it7,  but  he  accidentally 
found  a  crony  named  Asa  H.  Emenhiser  of  unsavory  p4st, 
a  “promoter”8  with  a  prison  record  for  swindling 
(219/XQs  609  &  613-4),  and  this  promoter  had  built  the 
Galveston  theater — and  had  run  away  from  his  creditors 
very  shortly  after  the  theater’s  destruction  in  1934  (369/16- 
20  &  394/21-24). 

Josserand  had  evoked  the  Interference  (by  the  afore¬ 
said  llth-hour  alteration  of  his  “spiroZ-plan”  application 
to  include  therein  the  drive-over  ramp  idea),  largely  in 
reliance  upon  his  oft-rejected  9  theory  and  contention  that 

5  For  detailed  references  to  evidence  on  this  point  see  Note  5  on  page  2b 
of  Appendix  B  at  end  of  this  Brief. 

6  During  the  course  of  the  taking  of  the  public-use  testimony,  and  after  Clack’s 

diary  had  been  subpoenaed  and  the  subpoena  duces  tecum  sustained  against 
a  motion  to  quash  it  (pages  540a  &  541a  of  PX  18A)  and  after  Clark  had 
advised  Josserand  of  his  diary-entries  of  October  24,  1939  and  had  explained 
to  him  the  import  of  the  word  “revising”  which  had  then  appeared  in  sbch 
diary-entry  and  that  he  (Dark)  would  testify  that  he  did  revise  the  application 
on  that  day  by  adding  the  drive-over  ramp  thereto  (276/1-9  &  16-37),  Jos¬ 
serand  altered  Clark's  diary  by  erasing  therefrom  the  word  “revising” 
(271/15-40,  272/1-30,  &  275/1-39).  1 

7  For  detailed  references  to  evidence  on  this  point  see  Note  7  on  page  3b  of 
Appendix  B  at  end  of  this  Brief. 

8  298/13-24,  &  299/12-22,  &  386/28-31,  &  387/17-29,  and  Q  14  on  page  41  on 
printed  Transcript  of  interference-record  which  is  Plaintiff's  Exhibit  2. 

9  Rejected  by  the  Primary  Examiner  in  his  three  Decisions  at  pages  365-8, 
384-5  &  386-8  of  the  printed  Transcript  of  interference-record  which  is  Plain¬ 
tiffs’  Exhibit  2.  Rejected  by  the  Interference  Examiners  in  their  four  De¬ 
cisions  at  pages  382-3,  383-4,  368-373  and  376  of  the  printed  Transcript]  of 
interference-record  which  is  Plaintiffs’  Exhibit  2.  Rejected  by  the  CCPA 
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the  drive-over  ramp  idea  was  disclosed  in  his  theretofore 
issued  patent  2,102,718  and  that  hence  it  was  disclosed  in 
his  reissue  application  Serial  No.  311,064  filed  December 
19,  1939  for  the  reissue  of  patent  2,102,718  (100/Q5  to 
103/Q26,  &  277/9-13,  &  278/17-38,  &  279/14-39,  &  280/1-2) 
which  he  thereafter  tried  unsuccessfully 10  to  put  into  the 
Interference  under  Rule  109; — trying  to  shift  burden  of 
proof  under  Rule  122  on  the  basis  of  such  reissue  applica¬ 
tion.  Failing  before  every  tribunal8  to  get  his  patent 
2,102,718  (or  his  reissue-application  thereof)  accepted  as 
a  basis  for  his  claim  of  priority  to  the  drive-over  ramp  idea, 
Josserand  had  to  have  an  actual  reduction-to-practice 
earlier  than  Taylor’s  filing  date  if  he  was  to  succeed  in  the 
Interference. 

Needing  a  reduction-to-practice  earlier  than  Taylor’s 
filing  date,  Josserand  seized  upon  this  ancient  and  transi¬ 
tory  1934-Galveston  drive-in-theater  which  had  been  much 
publicized  in  newspapers  at  the  time  and  which  he  then  pro¬ 
ceeded  to  assimilate  (185/27-31)  for  his  purposes  in  the  in¬ 
terference  (106/Q116  to  107/Q124).  By  searching,  in  the 
public  library,  through  the  back-issues  of  the  several  Gal¬ 
veston  newspapers  (105/Q99-103)  he  found  both  news- 
articles  as  well  as  paid  advertisements  of  this  1934- 
Galveston  drive-in  theater 11  and  so  established  its  date  and 
its  public  character,  and  by  going  to  several  lumber  com¬ 
panies  in  Galveston  (305/Q333)  found  the  one  that  had 
supplied  the  necessary  lumber  (304/Qs  308  &  309)  for  the 
screen  and  benches,  and  through  the  lumber  company 
he  got  the  names  of  carpenters  (304/Q314)  and  picked 
three  longshoremen  and  a  Negro  porter  named  Grace 
(308)  who  had  worked  at  a  nearby  beach-side  hotel 
at  the  time,  whom  he  then  used  in  his  testimony-in-chief 
(91-4,  94-8,  98-100  &  121-2)  to  testify  about  this  1934-  , 
Galveston  drive-in-theater; — who  with  the  hope  of  money 
reward  (346/19  to  347/23  and  394/21-24),  testified  quite  un- 

9  (continued)  i 

in  Josserand  vs  Taylor ,  138  F.2d  58,  at  59-60.  Rejected  by  the  District 
Court  in  Josserand  vs  Coe,  58  F.  Supp.  578.  Rejected  by  this  Court  in 
Josserand  vs  Coe,  150  F.2d  159 

10  Josserand’s  Motions  under  Rules  109  and  122  are  found  on  pages  361-5  of 
the  printed  Transcript  of  interference-record  which  is  Plaintiffs’  Exhibit 
2  in  this  case 

11  PX-3(2),  PX-3(4)  at  407,  PX-3(5)  at  408,  PX-73  at  407  and  PX-3(6) 
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truthfully  about  the  Galveston  theater  construction; — the 
Negro  porter  having  been  paid  $100.00  for  false  evidence, 
with  an  unfilled  promise  of  $300.00  more  (316,  328-331  )^a 
substantial  sum  indeed  for  the  man.  Throughout  the  In¬ 
terference  up  to  some  time  after  the  closing  of  his  testi¬ 
mony-in-chief,  Josserand  kept  away  from  Asa  H.  Emen- 
hiser  who  had  actually  built  and  operated  this  1934- 
Galveston  drive-in-theater; — if  he  indeed  ever  knew  Asa  H. 
Emenhiser  prior  to  June  28,  1941.  Asa  H.  Emenhiserj’s 
name  had  been  injected  into  Josserand ’s  interference- 
testimony  (during  his  testimony-in-chief)  but  only  as  the 
name  of  a  man  who  (with  another  missing  man  named 
Price)  had  built  and  operated  the  1934-Galveston  theatre 
and  then  disappeared  from  Galveston.  He  was  safely  ab¬ 
sent  from  the  scene  of  the  interference-testimony.  How¬ 
ever  Taylor’s  representatives  were  able  to  discover  him  in 
California  and  sought  from  him  light  upon  the  testimony 
Josserand  had  just  given  in  the  Interference.  At  this 
point  Asa  H.  Emenhiser,  stalling  off  any  answer  to  Taylor 
(PXs  33  &  86,  at  418),  and  scenting  a  possibility  of  per¬ 
sonal  profit,  posted  a  letter  (PX-85,  at  415)  to  Josserand. 
As  Asa  H.  Emenhiser  did  not  even  know  Josserand ’s  ad- 
dress  and  probably  had  at  most  merely  known  of  Josserand 
as  a  name  learned  from  Taylor’s  representatives,  he  could 
only  address  his  letter  to  “Houston,  Texas”  (PX  85-e) ; — 
hoping  for  delivery.  The  letter  was  delivered,  and  was 
followed  by  telephoning,  during  which  Emenhiser  exacted 
a  large  interest  in  Josserand ’s  invention  (PX-31,  at  416-7 
and  223/Qs  62-5,  198  &  200)  as  the  price  of  cooperation 
(PX’s  34  &  36,  at  419,  and  295/28  to  296/14  and  300/9-30 
and  223/Q114).  Thereafter  Emenhiser  refused  any  inform 
mation  to  Taylor.  j 

Aided  thereafter  by  Asa  H.  Emenhiser,  Josserand  then 
produced,  in  rebuttal ,  a  woman  named  Mrs.  Curtis  Howard 
(127-131)  who  had  been  Emenhiser ’s  secretary  and  the 
Negro  janitor  named  Harris  (123-127)  who  had  worked  foil 
Emenhiser  in  the  1934-Galveston  drive-in-theater,  and  they 
were  willing  accomplices  to  the  interference-testimony.1 
Each  of  them  was  later  to  repudiate  their  interference-1 
testimony; — Mrs.  Howard  as  Josserand ’s  public-use- 
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witness  (159-168)  and  the  Negro  janitor  Harris  a3  plain¬ 
tiffs’  witness  (395-406)  in  this  case.  The  Negro  porter 
Grace  as  well  as  the  three  longshoremen  (two  of  whom  were 
brothers  and  the  third  the  son  of  one  of  the  other  two) 
were  called  as  witnesses  by  plaintiffs  in  this  case  (314-345, 
345-355,  355-369  &  369-394)  and  each  repudiated  his  inter¬ 
ference-testimony  *. 

Josserand  was  his  own  main  interference-witness  (100- 
113  &  131-134).  Without  his  own  interference-testimony 
there  would  have  been  no  case.  He  testified  explicitly  that 
the  Galveston  theater  had  been  built  under  his  supervision, 
and  that  it  had  been  completed  so  as  to  include  the  drive- 
over  ramp  construction  of  the  interference-count  and  that 
such  construction  had  been  adequately  tested  and  success¬ 
fully  operated,  with  paid  admissions  of  hundreds  of  cus¬ 
tomers. 

In  other  words,  Josserand  so  manipulated  people,  facts 
and  fancy  as  to  produce  a  story  that  he  had,  in  Asa  H. 
Emenhiser’s  Galveston  beach  theatre  actually  built,  con¬ 
structed,  completed,  tested  and  successfully  used  the  drive- 
over  ramp  construction.  The  deliberate  purpose  and  effect 
of  the  testimony  was  to  establish  that  the  theatre  was  a 
reduction-to-practice ; — the  indispensable  necessities  and 
requisites  of  which  are  the  physical  completion  and  entire 
fruition  of  the  inventive  concept  (in  sharp  contradistinction 
to  a  mere  mental  conception  or  to  false  starts  or  to  incom¬ 
plete  or  inadequate  experimentation).  It  was  just  such 
completion,  testing  and  full  fruition  that  was  the  character 
of  Josserand ’s  interference-testimony  as  planned  by  him 
and  as  urged  upon  and  accepted  and  relied  on  by  the  Court 
of  Customs  &  Patent  Appeals  (138  F.2d  58),  and  such  full 
reduction-to-practice  was  the  sole  objective  of  Josserand ’s 
interference-record. 

Yet,  as  was  later  to  appear  from  his  own  public-use 
record,  all  of  the  interference-testimony  adduced  on  behalf 
of  Josserand  (91-113  &  121-134)  for  the  purpose  of  show- 

*  for  instance:  Richard  Townsend  testified  that  the  Galveston  drive- in  theatre 
wasn’t  anything  like  the  drawing  which  was  the  basis  of  his  interference- 
testimony  (348/1-10),  wasn’t  completed  (348/11-17)  and  “was  cut  down  and 
leveled  down  just  as  level  as  this  floor”  (349/1-5)  ;  Joseph  W.  Townsend 
testified  it  wasn’t  completed  or  tested  (374-5,  &  385/32  to  386/23,  &  387/8-23) 
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ing  the  presence,  completion  and  adequate  testing  and  suc¬ 
cessful  operation  of  the  structure  of  the  interference -count 
in  the  1934-Galveston  drive-in  theater  was  fantastically  un¬ 
true.  Not  only  was  it  later  to  be  repudiated  by  each  of 
Josserand ’s  interference-witnesses  *  and  by  Asa.  H.  Emen- 
hiser  whom  Josserand  called  for  the  first  time  in  the  public- 
use  proceedings  (207-219)  to  disprove  the  completion  and 
testing  of  such  structure,  but  it  was  repudiated  most  em¬ 
phatically  by  Josserand  himself  as  his  own  witness  in  the 
subsequent  public-use  proceedings  (168-206) ;  and  in  the 
public-use  proceedings  it  was  to  become  the  careful  and 
deliberate  purpose  and  intent  of  Josserand  to  prove  th£ 
direct  opposite  of  reduction-to-practice.  For  in  the  public- 
use  proceedings  Josserand  and  his  witnesses  were  to  tes¬ 
tify,  repeatedly,  that  the  1934  Galveston  theatre  was  nevek 
completed,  and  never  had  been  any  fruition  of  an  idea,  bqt 
at  most  a  mere  thought  or  mental  idea  whose  physical  frui¬ 
tion  was  ninety-five  percent  imaginary,  and  Josserand  was 
to  say  that  his  interference-record  gave  a  wholly  false  im¬ 
pression  of  the  truth. 

In  the  Interference  the  Patent  Office  awarded  priority 
to  Taylor,  the  senior  party,  holding  that  Josserand ’s  proof 
was  inadequate  to  establish  the  completion  and  adequate 
testing,  in  the  1934-Galveston  drive-in  theater,  of  the  strucf 
ture  defined  by  the  count  of  the  interference  2. 

Josserand  appealed  to  the  CCPA,  and  with  repeated 
emphatic  statements  that  he  had  “clear  and  convincing  evif 
dence  which  is  unimpeachable  as  to  the  actual  building  and 
construction  of  this  theater  in  Galveston  in  1934”  and  that 
it  was  completed  and  successfully  operated  with  paid  ad¬ 
missions  of  hundreds  of  customers,  he  obtained  a  decision 
by  the  CCPA  awarding  him  priority  upon  the  express  ancj. 
sole  finding  that  the  Galveston  theater  contained  a  reduc^ 
tion-to-practice. 

-  | 

*  Curtis  Howard,  as  Josserand’s  public-use  witness  (159-168)  ;  William  Grace, 
as  plaintiffs’  witness  in  this  case  (314-345)  ;  Richard  Townsend,  as  plaintiffs! 
witness  in  this  case  (345-355)  ;  Ted  Townsend,  as  plaintiffs’  witness  in  this 
case  (355-369)  ; — Jos.  W.  Townsend,  as  plaintiffs’  witness  in  this  case  (369- 
394) ;  and  John  Harris,  as  plaintiffs’  witness  in  this  case  (395-406). 

2  Decision  of  Board  of  Interference  Examiners  at  pages  368  to  373  of  printedj 
Transcript  of  interference-record  which  is  Plaintiffs’  Exhibit  2  in  this  case. 
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But  whatever  that  theater  was  held  to  contain,  was  in  , 
pnblic  nse.  So  Taylor  petitioned  for  the  institution  of  pub- 
lic-use  proceedings; — without  however  then  or  at  anytime 
thereafter  ever  contending  that  the  structure  defined  by  the 
interference-count  was  present,  completed  or  tested  in  the 
1934-Galveston  drive-in  theater  (fl  9-k  of  Complaint  at  p.  11, 
and  ft  9k  of  Answer  at  p.  23).  Josserand  faced  a  dilemma. 
If  he  had  a  reduction-to-practice,  it  was  in  public  use ;  and 
if  it  was  not  in  public  use,  then  it  was  only  because  it  was 
not  a  reduction-to-practice. 

Josserand,  untroubled  by  scruples,  elected  to  prove,  on 
the  public-use  record,  that  the  structure  defined  by  the  in¬ 
terference-count  was  never  reduced  to  practice  in  the  1934- 
Galveston  drive-in  theater.  He  thought  he  had  found  an 
out,  and  made  no  bones  about  expressing  it.  When  con¬ 
fronted  with  the  complete  inconsistency  of  his  public-use 
testimony  with  the  most  elemental  rule  of  reduction-to- 
practice,  he  blandly  said : 

“.  .  .1  can  rely  solely  on  the  decision  of  the  Court 

of  Customs  and  Patent  Appeals”  (179) 

In  other  words,  Josserand  not  only  openly  repudiated  his 
interference-testimony  but  contended  that  he  could  do  so 
with  impunity  because  the  CCPA’s  award-of -priority  was 
final  and  res  judicata. 

According  to  the  Decision  (70-5)  of  the  Board  of  Ap-  , 
peals  of  the  Patent  Office  and  the  trial  Court,  Josserand  was 
quite  right.  He  and  his  other  public-use  witnesses  did  suc¬ 
cessfully  repudiate  his  interference-testimony,  but  never¬ 
theless  the  Board  of  Appeals  (70-5)  and  the  trial  Court  have 
permitted  his  confessed  perjury  to  obstruct  Taylor,  on  the 
precise  ground  of  res  judicata  that  the  crafty  Josserand 
propounded. 

Since  there  is  no  dispute  that  Josserand  did  repudiate 
his  interference-testimony  of  reduction-to-practice,  as  the 
pleadings  below  established  (see  pages  18-20,  infra),  it  is 
unnecessary  to  demonstrate  how  he  did  so.  May  we  there¬ 
fore  just  illustrate  Joserand’s  public-use  testimony  by  a 
few  of  his  own  statements,  to  show  how  completely  con¬ 
trary  it  was  to  the  existence  of  reduction-to-practice. 


Statement  of  the  Case 


9 


In  testifying  in  the  public-use  proceedings,  Josserand 
contrasted  the  1934  Galveston  drive-in  theatre  with  the 
evidence  which  had  been  introduced  on  his  behalf  in  the 
Interference,  and  said: 

1 1  The  theater  itself  was  a  whole  lot  more  on  pajper 
and  testimony  *  than  it  ever  was  on  the  sands  of  the 
beach  at  Galveston  at  that  time.  Verbally  it  appear^  to 
much  better  advantage  than  it  did  on  that  beacji.” 
(173) 

Josserand  said  the  1934  Galveston  theater  merely  was 
“to  simulate  drive-in  theater  on  the  beach  at  Galves¬ 
ton  even  if  it  were  about  ninety-five  per  cent  imagi¬ 
nary.”  (184) 

That  indeed  is  a  fantastic  statement. 

The  following  are  some  more  excerpts  from  Jbs- 
serand’s  testimony  in  the  public-use  proceedings  dia¬ 
metrically  opposed  to  existence  of  any  reduction-to-prac- 
tice: 

“.  .  .we  had  no  definite  knowledge  of  constructing 
theaters  according  to  this  invention  .  .  .  ”  (168) 

“ .  .  .  the  experiment  conducted  on  the  beach  in  Gial- 
veston  was  .  .  .  not  completed  .  .  .  ”  (169) 

“Q.  Were  those  experiments  completed  at  the 
time  the  theater  was  destroyed? 

“A.  They  were  not.”  (170) 

Testifying  also  that  he  continued  to  study  and  develop  t!he 
thing  after  the  destruction  of  the  Galveston  theater,  apad 
that  after  a  certain  length  of  time  he  was  successful  in 
building  a  drive-in  theater  embodying  the  invention  in 
issue  in  the  Interference,  he  was  asked: 

“Q.  In  what  city?  A.  Houston,  Texas. 

“Q.  When  was  that,  that  you  built  this  theater  cjut 
Main  Street  in  Houston?  A.  It  was  in,  as  I  recall  it, 
1939 — no,  1940, 1  guess.”  (171-2) 

“Q.  Well,  which  is  the  first  actual  theater  con¬ 
structed  in  accordance  with  the  invention  of  this  l|n- 

*  i.e.  on  the  drawings  of  Josserand’s  interference-exhibits  1  &  7  (which  he 
made  in  1941  for  the  purposes  of  the  Interference)  and  in  the  interference- 
testimony. 
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terference  count  that  has  the  drive-over  feature  with 
which  you  had  anything  to  do?  A.  The  Houston 
theater. 

“Q.  Built  in  1940?  A.  Yes.  .  .  .”  (199-200) 

This  shows  that  Josserand  contended  on  the  public  use  pro¬ 
ceeding  that  he  never  reduced  his  invention  to  practice 
until  1940,  some  two  years  after  Taylor’s  application  was 
filed. 

He  also  testified  as  to  the  Galveston  theater : 

“It  was  not  a  completed  drive-in  theater  at  any 
time. 

“Q.  Well,  then,  you  don’t  think  that  it  was  a  com¬ 
pleted  drive-in  theater  with  a  drive-over  ramp? 

“A.  It  was  an  experimental  theater  for  the  pur¬ 
pose  of  experimenting  with  the  type  ramps  that  you 
drive  directly  forward  from  the  parking  ramp  onto  the 
driveway  in  front  of  the  same.”  (177) 

Regarding  its  tests,  in  continuation  of  the  foregoing  quota¬ 
tions,  Josserand  testified  as  follows: 

“Q.  Had  your  test  indicated  to  you  that  you 
reached  the  point  of  a  successfully  concluded  drive- 
over  feature  ? 

“A.  Mentally  I  had  reached  the  point  in  my  mind 
that  the  drive-over  feature  could  be  constructed  and 
put  in  operation  on  a  successful  basis.”  (177) 

A  mental  conclusion  is  not  a  reduction-to-practice,  and  is 
to  be  contrasted  with  Josserand ’s  interference-record  that 
he  had  actually  constructed,  built  and  tested  the  arrange¬ 
ment  and  that  he  thereafter  successfully  operated  it  with 
paid  admissions  of  hundreds  of  customers.  This  is  simply 
another  repudiation  of  the  reduction  to  practice  evidence 
in  the  interference  record. 

When  asked  on  the  public  use  record  (179,  third  line 
from  bottom)  whether  the  drive-in  theater  at  Galveston  was 
completed  sufficiently  so  that  it  would  teach  Josserand  or 
engineers  of  similar  qualifications  how  to  build  a  drive-in 
theater,  Josserand  answered:  “No”. 

Again  in  repudiation  of  the  1934  reduction-to-practice, 
Josserand  testified  about  his  activities  at  Galveston: 
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.  .1  was  back  there  checking  and  parking  hud 
checking  the  site  lines  and  watching  the  masses  go  in 
and  out,  etc.,  to  try  to  get  some  idea  to  learn  something 
about  the  drive-in  theater  that  I  never  had  seen  and 
hoped  to  see  some  day.”  (180-181) 

“Q.  ...  Have  you  ever  realized  these  hopes? 

“A.  Well,  I  have  to  a  certain  extent,  yes. 

“Q.  In  what  theater? 

“A.  Well,  the  Houston  theater  is  not  a  bad  dne. 

“Q.  You  mean  built  in  1940? 

“  A.  Yes. 

“Q.  But  that  was  your  first  realization  of  that 
hope? 

“A.  Yes.”  (181) 

l 

Thus  the  Houston  theater,  built  in  1940,  long  after  Taylo)r ’s 
application,  was  actually,  according  to  Josserand ’s  later 
public-use  testimony,  the  first  reduction  to  practice,  and  the 
Galveston  theater  could  not  possibly  have  been  a  reduction 
to  practice.  In  short,  Josserand ’s  testimony  in  the  inter¬ 
ference  record  was  fraudulent. 

Testifying  in  the  public-use  proceedings,  Josserand 
characterized  the  interference-testimony  (127-131)  of  his 
principal  interference-witness,  Mrs.  Curtis  Howard,  as 
follows : 

“Well,  that  testimony  in  my  idea  is  that  it  is  pretlty 
much  like  the  whole  theater,  that  we  were  all  trying  to 
learn  how  to  build  and  operate  a  drive-in  theater  apd 
we  worked  this  theater  out,  and  what  we  didn’t  build 
in  physical  construction  we  built  mentally  in  educa¬ 
tion  ...” 

•  •••••••• 

“.  .  .  whatever  was  done  was  done  as  an  experiment. 
Regardless  of  what  was  done  it  was  done  in  assimilat¬ 
ing  the  construction  and  operation  of  drive-in  theja- 
tres”  (185). 

Thus  Josserand  again  relegated  the  Galveston  reduction- 
to-practice  to  a  condition  of  mind  rather  than  physical  con¬ 
struction.  A  mental  creation  may  be  a  conception  of  an 
invention,  but  it  is  no  reduction  to  practice,  and  will  win 
no  interference. 
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When  in  the  public-use  proceedings  he  was  asked 
whether  his  attorney’s  characterization,  in  the  Interference, 
of  the  Galveston  theater  was  a  fair  description  of  what 
that  theater  had  really  been,  Josserand  said : 

“.  .  .  the  words  as  expressed  would  read  on  a  real 
drive-in  theater  when  in  reality  they  were  describing 
only  an  improvised  experiment.  ”  ( 188 ) 

Despite  Josserand ’s  interference-testimony  that  the 
drawing  which  was  his  interference-exhibit  7  was  his  con¬ 
ception  “of  the  theater  as  built”  (104),  he  testified  in  the 
public-use  proceedings: 

“Q.  Now  was  the  so-called  Galveston  theater  ever 
completed  to  accord  entirely  with  the  contour  shown 
in  the  drawing,  Josserand  Exhibit  7  ? 

“A.  No,  and  there  was  no  intention  of  completing 
the  Galveston  theater  in  accordance  with  the  drawing”. 
(205) 

“ .  .  .it  wasn’t  completed  and  it  wasn’t  intended 
to  be  completed”.  (206) 

In  the  Interference,  Josserand  identified 1  and  had 
his  witnesses  identify2  profile-drawings  or  contour-draw¬ 
ings  which  became  Josserand ’s  Exhibits  1 8,  7 4  &  13 5,  the 
first  two  of  which  Josserand  had  prepared  for  the  purposes 
of  the  Interference  a  week  before  interference-testimony 
was  taken  on  his  behalf®  and  the  last  one  of  which  he 
belatedly  just  “found”  after  the  close  of  his  testimony- 

1  Qs  55  to  81,  on  pages  85  to  88,  inclusive  of  the  printed  Transcript  of  the 
interference-record  which  is  Plaintiffs’  Exhibit  2. 

2  Qs  22,  23,  29  &  30  on  pages  42  &  43  of  the  printed  Transcript  of  the  in¬ 
terference-record  which  is  Plaintiffs’  Exhibit  2,  and  Q47  on  appendix — page 
93  and  the  first  six  lines  at  the  top  of  appendix-page  96,  and  Qs  16,  19  & 
20  on  pages  149  to  152  of  the  printed  Transcript  of  the  interference-record 
which  is  Plaintiffs’  Exhibit  2. 

3  Plaintiffs’  Exhibit  3(1) 

4  Plaintiffs’  Exhibit  3(7) 

5  See  Q  26  at  page  111,  to  the  offer  of  Exhibit  13  near  the  top  of  page  112  of 
Appendix.  This  Exhibit  13  (along  with  Josserand’s  Exhibits  12  &  14)  and 
the  testimony  relating  to  it,  was  excluded  because  not  offered  during  Jos¬ 
serand’s  testimony-in-chief  (decision  of  Board  of  Interference  Examiners  on 
page  369  of  printed  Transcript  of  interference-record  which  is  Plaintiffs'  Ex¬ 
hibit  2  in  this  case,  and  decision  of  CCPA  138  F.2d  58,  at  page  63) 

6  Qs  50-2  at  appendix-page  103,  and  Qs  75  &  76  at  appendix-pages  103-4 
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in-chief 7,  and  which  Josserand  testified  were  like  the  draw¬ 
ings  which  he  had  furnished  to  Asa  H.  Emenhiser  in  1934 
for  the  construction  of  the  drive-in  theatre; — explaining 
that  the  original  drawings  of  1934  he  had  been  unable  to 
locate.  In  the  public-use  proceedings  Josserand  testified 
(202/13-22)  that  he  had  not  furnished  to  Emenhiser  any 
drawings  showing  the  contour  or  profile  of  the  ranlps 
(contour-drawings  or  profile-drawings  being  the  only  draw¬ 
ings  relied  upon  by  Josserand  and  his  witnesses  in  the  In¬ 
terference,  and  being,  of  course,  the  only  kind  of  drawing 
which  could  definitively  show  the  construction-in-issue). 

Although  the  evidence  adduced  in  the  public  use  pro¬ 
ceedings  demonstrated  beyond  any  doubt  the  actuality  bf 
the  fraud,  the  Patent  Office  refused  to  consider  the  fraud 
demonstrated  thereby,  and  even  refused,  in  the  ruling  bn 
the  public  use,  to  consider  whether  or  not  fraud  existed. 
The  Patent  Office  thus  held  that  it  would  not  rule  contrary 
to  the  award  of  priority  in  the  Interference,  by  the  CCPA, 
regardless  of  the  later-discovered  evidence  showing  fraud- 
In  other  words,  the  Patent  Office  refused  to  concern  itself 
in  the  public-use  proceedings  with  whether  the  invention 
was  truly  present  in  the  1934  Galveston  theatre,  but  merely 
with  whether  that  theatre  had  been  publicly  operated  (a 
matter  never  in  dispute).  I 

It  is  quite  evident  that  the  evidence  demonstrating  the 
fraud  came  after  completion  of  the  record  upon  which  th<p 
CCPA  had  based  its  award  of  priority  to  Josserand.  So 
the  evidence  of  fraud  was  certainly  newly  discovered  with 
respect  that  award  of  priority. 

The  statutory  jurisdiction  of  the  CCPA  precludes  it 
from  ever  considering  any  newly-discovered  evidence.  R.Sj 
4914  (35  U.S.C.  62)  says:  j 

“ The  Court  (of  Customs  &  Patent  Appeals)  on  pe¬ 
tition,  should  hear  and  determine  such  appeal,  and 
revise  the  decision  appealed  from  in  a  summary  way , 
on  the  evidence  produced  before  the  Commissioner  at 

such  early  and  convenient  time  as  the  Court  may  ap- 
<— — ■  ■  ■■'  ■  ■■  —  ■  ■  —  —  ■  —  ■■  — ■ ■■■  —■  ■"  —■  ■  ■■  '  ■  ■  | 
7  Qs  1  to  4  on  page  110,  and  Q26  on  page  111  to  Q43  (and  offer  of  Exhibit  j 
13)  on  page  112  of  Appendix 
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point;  and  the  revision  shall  be  confined  to  the  points 

set  forth  in  the  reasons  of  appeal.” 

Thus,  the  authority  of  the  CCPA  is  strictly  confined 
to  deciding  the  case  “on  the  evidence  produced  before  the 
Commissioner”,  and  then  only  as  to  the  specified  reasons 
of  appeal. 

It  is  self-evident  that  newly-discovered  evidence  of 
fraud  here  is  not  the  “evidence  produced  before  the  Com¬ 
missioner”  upon  which  the  CCPA  had  awarded  priority  to 
Josserand.  It  is  equally  self-evident  that  the  “reasons 
of  appeal”  to  the  CCPA  in  the  Interference  did  not  include 
and  could  not  have  included  any  question  of  fraud  that  was 
not  discovered  until  after  the  CCPA  had  made  its  ruling. 

It  may  be  interposed  here,  that  appellant,  Taylor  did 
ask  for  a  reopening  of  the  old  Interference  by  the  CCPA 
(PX-19)  resulting  in  an  opinion  in  159  F.2d  249.  That 
this  has  no  effect  on  the  present  appeal  is  shown  by  the  fact 
that  it  was  not  the  subject  of  a  Finding  or  Conclusion  by 
the  Court  below. 

It  is  basic  to  the  present  appeal,  and  it  is  a  serious 
matter  of  right  of  all  applicants  for  patents,  that  this  Court 
decide  what  is  to  be  done  with  newly -discovered  evidence 
after  a  ruling  by  the  CCPA,  since  that  involves  a  legal  right 
of  the  appellant  that  should  not  be  foreclosed  by  the  in¬ 
adequacies  of  procedure  in  the  administrative  agencies  of 
the  government.  This  is  especially  true  where  the  newly- 
discovered  evidence  demonstrates  fraud  in  use  of  the  gov¬ 
ernment  facilities  *. 

Subsequently,  Taylor  was  a  moving  party  before  the 
Commissioner  to  strike  the  Josserand  application  from 
the  files  of  the  Patent  Office  on  the  ground  of  the  fraud 
(PX-104).  The  Commissioner  went  over  the  record  and 
held  (PX-105,  at  309-312)  that  a  prima  facie  case  of  fraud 
was  made  out  by  the  petition  and  ordered  Josserand  to  show 
cause  why  his  application  should  not  be  stricken  because 
of  the  fraud. 


*  Please  be  advised  that  there  is  no  fraud  of  the  Patent  Office.  The  fraud  was 
by  Josserand,  who  corruptly  used  the  facilities  of  the  Patent  Office. 


Statement  of  the  Case 


15 


However,  the  striking  of  the  Josserand  application  for 
fraud  was  never  consummated  as  such,  because  Josserand, 
in  the  meanwhile,  had  had  his  application  rejected  on  the 
finding  that  the  theatre  at  Galveston  in  1934  had  been  in 
public  use.  Josserand  contended  (PX-112)  that  his  pubjic 
use  record  showed  that  the  Galveston  theatre  had  never 
been  completed,  and  therefore  that  there  was  no  public  dse 
barring  his  getting  a  patent.  However,  since  this  conten¬ 
tion  rendered  Josserand ’s  interference-testimony  fraudu¬ 
lent,  it  was  not  acceptable  as  a  basis  for  the  grant  of  a 
patent  to  Josserand.  Obviously  Josserand  would  not  j)e 
permitted  to  profit  by  his  own  fraud — a  matter  entirely 
different  from  whether  his  victim,  the  appellant  Taylor, 
is  estopped  to  demonstrate  the  fraud. 

When  Josserand ’s  application,  after  the  Interference, 
was  thus  finally  refused  by  the  Board  of  Appeals  (ex  partd), 
he  appealed  to  the  CCPA  where  the  patent  was  finally  re¬ 
fused  him  by  a  decision  of  that  Court  reported  at  188  F.^d 
486. 

Under  the  Commissioner’s  Order  of  January  4,  1950 
(establishing  procedure)  reported  at  630  O.G.  617  and  re¬ 
produced  at  page  5c  of  Appendix  C  at  the  end  of  this  Brief, 
Josserand ’s  application  became  abandoned  (or  no  longer 
“pending”  before  the  Patent  Office)  on  May  17, 1951  when 
the  certificate  of  the  CCPA  in  Josserand ’s  Appeal  No. 
5779  (188  F.2d  486)  reached  the  Patent  Office  (Josserand 
having  abandoned  all  claims  to  his  “ spiral”  plan,  ap¬ 
parently  in  order  to  stave  off  further  action  of  the  Com¬ 
missioner  on  Taylor’s  Petition  to  Strike,  PX-104).  i 

In  the  meanwhile,  appellant  Taylor  was  continuing 
prosecution  of  his  case,  ex  parte,  following  the  termination 
of  the  Interference  and  the  fraudulently  obtained  adverse 
award  of  priority  to  Josserand.  The  examining  division  of 
the  Patent  Office,  no  more  concerned  with  the  existence  of 
fraud  than  the  Examiner  ruling  on  public-use,  rejected  Tay* 
lor’s  claims  on  the  basis  of  fraudulently  obtained  holding 
of  priority  of  Josserand,  and  the  fraudulent  “public  use”j 
In  short,  the  Examiner  rejected  Taylor’s  claims  as  unpat4 
entable  over  the  fraudulent  Josserand  application  and  th^ 
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fraudulent  “public  use”,  giving  them  the  same  effect  as  if 
they  had  been  honest. 

In  the  effort  to  short  cut  the  fraud  issue,  Taylor 
amended  his  claims  so  that  they  do  not  read  on  either  any¬ 
thing  disclosed  by  the  Josserand  application  or  anything 
allegedly  contained  in  the  1934  Galveston  theatre.  There  is 
no  dispute  that  Taylor’s  claims  now  on  appeal,  contain 
structural  limitations  not  present  in  either  the  disclosure 
of  the  Josserand  application  or  in  the  alleged  “ public  use” 
theatre. 

But  the  Examiner  continued  to  reject  the  claims  on  the 
fraudulent  Josserand  application  and  “public  use”; — add¬ 
ing  as  additional  references  four  prior  patents  alleged  to 
show  not  the  claimed  subject-matter,  but  only  those  ele¬ 
ments  of  the  claims  which  distinguish  the  claims  from  the 
disclosure  of  Josserand ’s  application.  The  rejection  con¬ 
tinued  to  allege  unpatentability  over  the  corrupt  Josserand 
application  and  the  corrupt  “public  use”,  to  which  the  Ex¬ 
aminer  added  the  four  prior  patents  (over  which  prior  pat¬ 
ents,  per  se,  the  Answer  admits  the  claims  to  be  patentable). 

Taylor  thus  frustrated,  appealed  to  the  Board  of  Ap¬ 
peals,  supplying  the  evidence  of  fraud,  and  even  the  Peti¬ 
tion  to  Strike  Josserand ’s  application  from  the  Patent 
Office  because  of  the  fraud.  That  Petition  (PX-104)  had 
been  filed  just  prior  to  the  appeal,  but  had  not  then  been 
ruled  on  by  the  Commissioner — the  ruling  (PX-105,  at  309- 
312)  after  the  Board’s  decision  (70-75)  being  that  the  Peti¬ 
tion  (PX-104)  made  out  a  case  of  fraud. 

The  Board  of  Appeals  obviously  did  not  pay  the 
slightest  attention  to  the  fraud.  It  merely  held  Josserand ’s 
application  a  proper  basis  for  the  rejection  of  the  claims. 
The  Board  refused  to  consider  at  all  £he  newly-discovered 
evidence  of  fraud,  just  as  the  Examiner  had  done; — spe¬ 
cifically  ruling  that  the  interference-decision  was  conclusive 
(72),  and  thus  said  (73) : 

“The  sole  question  to  be  decided  here  is  whether  the 
claims  on  appeal  are  patentable  over  that  claim,  over 
the  disclosure  of  the  application  or  over  the  theater 
structure  commonly  found  by  the  Court  to  constitute  an 
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actual  reduction  to  practice  of  the  invention  recited 
in  the  count  of  Interference  78,008  and  by  the  Primary 
Examiner  as  public  use  thereof.  These  are  all  the 
same  insofar  as  they  relate  to  the  question  before  ns 
and  for  convenience  we  will  refer  to  the  Josserand  dis¬ 
closure  as  the  basic  art  prior  to  applicant.*’ 

The  present  suit  under  E.S.  4915  and  the  trial  below 
followed.  The  results  there  will  be  considered  hereafter, 
but  at  this  point  we  may  say  that  the  trial  Court  generally 
followed  the  Board  of  Appeals,  and  held  the  corrupt  in¬ 
terference-award  res  judicata  against  appellant,  and  held 
the  corrupt  Josserand  application  “ prior-art* *  against  ap¬ 
pellant’s  application,  but  did  not  hold  the  alleged  “public- 
use**  a  bar  to  the  patentability  to  Taylor  of  the  claims  oh 
appeal. 

Thus  the  Patent  Office  procedure  has  here  failed  to  pro¬ 
vide  any  means  for  relief  from  an  award  of  priority  despite 
newly-discovered  evidence ,  even  though  such  evidence  be  a 
demonstration  of  fraud. 

The  Issues  Determined  by  the  Pleadings  herein 

In  filing  the  Complaint  in  the  Court  below  appellants 
went  to  great  lengths  to  narrow  the  issues.  As  a  result  oi 
the  allegations  and  admissions  by  Complaint  and  Answer! 
the  only  grounds  set  forth  by  the  Commissioner,  in  his  An¬ 
swer,  for  denying  the  patent  to  appellants,  are  that  the! 
fraudulently  obtained  decision  of  the  Court  of  Customs  and 
Appeals  (138  F.2d  58)  is  res  judicata  and  makes  the  disn 
closure  of  Josserand  *s  application  and  the  alleged  public^ 
use  in  the  1934-Galveston  theater,  “prior  art**  against  the 
Taylor  application. 

However,  the  Findings  and  Conclusions  do  not  hold  the 
claims  on  appeal  unpatentable  to  Taylor  on  the  basis  of  the| 
alleged  “public-use**  in  the  Galveston  drive-in  theater  but| 
only  on  the  basis  of  the  original  interference-decision  of  the 
CCPA  (138  F.2d  58)  awarding  priority  to  Josserand,  which! 
decision  the  Answer  pleaded  as,  and  the  Court  below  con¬ 
cluded  was,  res  judicata  and  made  the  disclosure  of  the 
Josserand  application  “prior  art**. 
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Since  there  was  an  admission  that  the  claims  on  appeal 
were  allowable  save  for  Josserand’s  interference-proofs,  it 
became  unnecessary  to  prove  any  of  the  familiar  indexes 
of  patentability  over  the  prior  patents,  such  as  long-felt 
want  and  distinguished  commercial  success,  both  of  which 
existed  here.  Nor  were  there  proofs  relating  to  the  de¬ 
ficiencies  of  the  prior  patents  on  the  general  subject-matter, 
that  could  have  been  explained  by  expert  testimony,  be¬ 
cause  the  Answer  expressly  admitted  (Paragraphs  12-c,  d 
&  e)  that  the  claims  are  patentable  over  all  the  prior  pat¬ 
ents,  per  se.  None  of  that  was  put  into  the  record  below 
because  the  pleadings  excluded  from  the  issues  all  ques¬ 
tions  of  patentability  except  the  issues  involving  the  fraud. 

A  comparison  of  the  Complaint  (3-21)  with  the  Answer 
(21-25)  will  further  show  the  following: 

There  is  no  existing  dispute  as  to  jurisdiction. 

There  is  no  dispute  about  the  procedural  steps  in  the 
Patent  Office  and  the  Courts,  referred  to  above,  these  all 
having  been  admitted  by  the  admissions,  in  the  Answer,  of 
paragraphs  6-a,  6-b  &  6-c  of  the  Complaint.  The  existence 
of  the  interference  is  admitted,  as  stated,  by  paragraph  8-a 
of  the  Complaint. 

The  conflict  between  Josserand’s  interference-testi¬ 
mony  and  his  public-use-testimony  is  shown  by  the  follow¬ 
ing  parts  of  the  pleadings.  Paragraphs  8-c  of  the  Com¬ 
plaint  states  that  testimony  was  taken  on  behalf  of  each 
party  to  the  Interference,  and  that 

“Josserand’s  testimony  was  ostensibly  to  the  effect 
that  a  certain  drive-in  theater  built  on  the  sand  beach 
at  Galveston,  Texas,  in  July  1934,  some  five  years  prior 
to  Josserand’s  filing  date  of  his  application,  operated 
for  three  weeks  and  then  utterly  destroyed  by  a  wind 
storm,  was  actually  built,  actually  incorporated  the 
structure  of  the  interference  count,  and  was  completed 
and  used,  all  under  Josserand’s  plans  and  instruc¬ 
tions”. 

Paragraph  8-c  of  the  Answer  admits  that  statement  Thus 
the  Commissioner  agrees  that  Josserand’s  interference- 
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record  was  designed  to  show  a  complete  reduction-to-prae- 
tice. 

That  same  paragraph  8-c  of  the  Complaint  also  states : 

“Taylor  proved  conception  and  reduction  to  practice 
prior  to  any  other  dates  of  Josserand,  but  subsequent 
to  the  1934  date  of  Josserand ’s  fraudulent  proof”.  j 

Paragraph  8-c  of  the  Answer  says  that  the  Commissioner 

“admits  the  allegations  of  paragraph  8-c  except  the 
allegation  of  fraud.  He  states  that  the  question  as  to 
whether  fraud  was  involved  in  the  testimony  and  bn 
behalf  of  Josserand  in  Interference  No.  78,008  and  in 
the  subsequent  public-use  proceeding  is  now  under  in¬ 
vestigation  by  the  Patent  Office.  Accordingly,  he  is 
unable  at  this  time  to  admit  or  deny  the  allegations  pf 
fraud  contained  in  paragraph  8-c  and  similar  allega¬ 
tions  contained  in  other  paragraphs  of  the  Complaint.  ” 

Therefore,  the  question  of  inconsistency  of  Josserand’s 
public-use  record  and  interference-record  was  not  denied 
and  it  also  was  clearly  admitted  that  Josserand  had  testified 
in  his  interference-record  that  he  had  a  reduction-to- 
practice. 

Paragraph  8-e  of  the  Complaint  alleges  that  the  CCPA 
awarded  priority  to  Josserand  on  the  basis  of  “  Josserand’ s 
fraudulent  testimony  and  evidence  in  the  said  interference 
ostensibly  to  the  effect  that  the  Galveston  theater  was  macte 
under  Josserand ’s  direction,  included  the  subject  matter  of 
the  interference  count,  and  was  completed  and  reduced  to 
practice  in  1934.,,  This  is  all  admitted  by  paragraph  8-e 
of  the  Answer  except  for  the  allegation  that  the  testimony 
was  fraudulent.  All  contest  is  eliminated  on  the  score  df 
the  fact  that  Josserand  won  the  Interference  solely  on  the 
testimony  relating  to  the  Galveston  theater  of  1934. 

Paragraph  9-f  of  the  Complaint  states  that,  as  to  the 
testimony  of  the  public-use  proceedings  on  behalf  of  Jos¬ 
serand, 

“Josserand  deliberately  and  intentionally  repudiated 
the  testimony  he  had  given  and  the  evidence  he  had  obi 
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tained  in  his  interference-record  and  which  was  the  sole 
basis  of  the  award  of  priority  to  him  by  the  Court  of 
Customs  &  Patent  Appeals.  If  Josserand  did  actually 
reduce  the  invention  to  practice  in  the  1934  Galveston 
theater,  he  did  not  obtain  a  patent  thereon  because  that 
theater  was  in  public  use.  Realizing  this,  Josserand 
deliberately  testified  and  obtained  evidence  in  the  pub¬ 
lic  use  proceeding  that,  in  flat  contradiction  to  his  in¬ 
terference  testimony,  the  1934  Galveston  theater  had 
at  no  time  been  completed,  was  only  an  experimental 
effort  of  an  incomplete  and  inadequate  character,  that 
it  never  actually  reduced  the  invention  in  issue  to 
practice,  that  it  was  95%  imaginary,  and  that  his  in¬ 
terference-testimony  gave  an  improper  and  erroneous 
impression  of  the  true  facts.  In  the  effort  to  succeed 
in  both  the  interference  and  the  public-use  matters, 
Josserand  testified  and  took  the  position  that  he  could 
safely  demonstrate  the  fraudulent  character  of  the 
interference-testimony  because  he  could  rely  upon  the 
award  of  priority  to  him  by  the  Court  of  Customs  & 
Patent  Appeals  as  final.  ” 

This  is  admitted  by  paragraph  9-f  of  the  Answer,  save  only 
that  the  Answer  states  that  the  Commissioner  is  not  ad¬ 
vised  as  to  Josserand ’s  motives  or  whether  he  was  de¬ 
liberately  contradictory  *. 

In  other  words,  there  is  no  issue  at  all  on  the  fact  that 
Josserand ’s  public-use-testimony  was  completely  inconsis¬ 
tent  with  and  a  repudiation  of  his  interference-testimony 


*  Indeed  in  the  Memorandum  for  Commissioner  of  Patents  Relative  to 
Petition  of  Amicus  Curiae  filed  October  6,  1950  in  Josserand’s  Ex  parte 
Appeal  No.  5779  in  the  CCPA  (188  F.2d  486),  the  Commissioner  said: 

“The  interference  was  before  this  Court  in  Josserand  v.  Taylor,  31 
CCPA  709,  138  F2d  58,  and  the  Galveston  Theater  was  there  held  to 
be  a  reduction  to  practice  of  the  invention  in  issue  .  .  .  Thereafter 
a  public  use  proceeding  was  instituted  against  Josserand  and  in  the 
course  thereof  he  gave  and  introduced  testimony  squarely  in  conflict 
with  that  given  in  his  interference  record. 

•  »••••«• 

Taylor  later  petitioned  the  Commissioner  to  strike  the  Josserand  appli¬ 
cation  from  the  files  on  the  ground  of  fraud.  The  Commissioner  found 
that  a  prima  facie  case  of  fraud  had  been  made  and  called  on  Josserand 
to  show  cause  why  his  application  should  not  be  stricken.” 
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and  there  is  no  dispute  that  Josserand  did  testify  in  the 
public-use  proceedings  in  flat  contradiction  to  his  inter¬ 
ference-testimony  that  the  1934  Galveston  drive-in  theater 
had  at  no  time  ever  been  completed,  was  only  experimental, 
incomplete,  inadequate,  that  it  never  reduced  the  invention 
to  practice,  that  the  presence  therein  of  the  interference- 
structure  was  95%  imaginary,  and  that  the  interference- 
testimony  gave  an  improper  and  erroneous  impression  of 
the  true  facts.  Furthermore,  there  is  no  contest  on  the 
clear  fact  that  Josserand  was  relying  on  the  decision  (1{38 
F.2d  58)  of  the  CCPA  as  res  judicata  or  the  law  of  the  cape, 
as  a  shield  of  immunity  from  behind  which  he  could  safely 
demonstrate  the  fraudulent  character  of  his  interference- 
testimony,  by  relying  upon  the  award-of -priority  to  him  by 
the  Court  of  Customs  &  Patent  Appeals  as  final j 


*  That  the  Commissioner  thoroughly  agrees  with  us  as  to  Josserand’s  record]  is 
shown  by  the  following  quotations  from  the  Commissioner’s  brief  before  the 
C.C.P.A.  opposing  Josserand’s  ex  parte  appeal  (No.  5779)  from  rejection 
of  his  application: 

"The  testimony  given  by  and  on  behalf  of  Josserand  in  the  public  pse 
proceeding  is  hopelessly  in  conflict  with  that  presented  in  the  interference.” 

"It  is  obviously  impossible  to  reconcile  the  foregoing  statements,  and 
it  will,  of  course,  be  noted  that  in  each  case  the  facts  were  represented 
in  the  light  most  favorable  to  Josserand’s  interest  at  the  time  when  tne 
testimony  was  given.  The  same  contrast  exists  between  the  remaining 
testimony  in  the  interference  and  public  use  proceedings.  In  the  former,  the 
theater  was  represented  as  complete,  fully  tested  and  satisfactory,  while 
in  the  latter  it  was  pictured  as  a  crude  and  unfinished  experiment.  In  the 
interference  it  was  clerly  indicated  that  the  theater  was  a  commercial  ufee 
of  a  finished  invention,  while  in  the  public  use  proceeding  it  was  said  to  be 
merely  an  experiment  in  which  the  commercial  interest  was  negligible. 
Having  persuaded  this  Court  to  accept  the  former  view  in  the  interference, 
Josserand  now  seeks  to  persuade  it  to  accept  the  latter  view  here.” 


"...  It  would  be  difficult  to  find  an  objective  (adjective)  less 
properly  descriptive  of  the  appellant’s  record  in  this  case  than  ‘unequivocal.’  ” 
"On  page  26  of  appellant’s  (Josserand’s)  brief  the  following  statement 
is  found: 

‘Is  it  not  just  as  preposterous  that  Josserand  and  Emenhiser  could 
have  completed  their  expermentation  and  perfected  the  grading  arrange¬ 
ment,  inclinations,  lengths,  widths  and  spacings  all  within  a  period  pf 
some  three  weeks?’ 

“In  the  quoted  passage  the  appellant  (Josserand)  is  urging  that  a  posi¬ 
tion  which  he  himself  urged  upon  this  Court  and  which  the  Court  adopted, 
namely,  that  the  Galveston  theater  was  a  complete  and  successful  reduction 
to  practice,  is  preposterous.” 

The  foregoing  statements  show  clearly  enough  that  the  Patent  Office  not 
only  considers  privately,  and  in  the  case  at  bar,  that  Josserand  is  guilty  of  fraud; 
but  also  that  it  publicly  expresses  that  view. 
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Paragraph  9-h  of  the  Complaint  charged  that  the  Pri¬ 
mary  Examiner,  in  making  the  pnblic-nse  determination, 
actually  did  refuse  to  consider  the  allegedly  fraudulently 
character  of  Josserand’s  evidence.  The  Answer  does  not 
deny  this,  but  merely  denies  that  the  failure  to  consider 
the  allegedly  fraudulent  character  of  Josserand’s  evidence 
was  erroneous.  Paragraph  9-h  of  the  Complaint  and  the 
corresponding  paragraph  9-h  of  the  Answer  also  show 
the  very  peculiar  nature  of  public-use  proceedings,  in  which 
the  petitioner  actually  is,  for  all  practical  purposes,  com¬ 
pelled  to  stay  outside  the  door  in  the  final  determination  by 
the  Patent  Office  of  whether  or  not  a  public-use  existed. 

It  is  admitted,  as  charged  in  paragraphs  11-a-e  of  the 
Complaint,  that  Taylor  petitioned  the  Commissioner  to 
strike  the  Josserand  application  because  of  fraud  and  that 
the  Commissioner  held  that  a  prima  facie  case  of  fraud, 
either  in  the  interference  or  public-use  proceeding,  had 
been  made  out,  and  that  the  Commissioner  therefore  issued 
an  order  against  Josserand  to  show  cause  why  his  applica¬ 
tion  should  not  be  stricken.  This  there  is  no  contest  here  as 
to  the  prima  facie  existence  of  fraud. 

Paragraphs  12-a-g  of  the  Complaint  charge  that  the 
claims  here  involved  are  patentable  over  the  four  prior 
patents  cited,  and  that  were  it  not  for  the  interference- 
decision  (138  F.2d  58),  Josserand’s  application  and  the 
“public-use”  created  solely  by  such  interference-decision, 
the  claims  on  appeal  would  have  been  held  patentable  over 
the  art.  Paragraph  12  of  the  Answer  admits  that  the  only 
basis  for  denial  of  the  patent  to  appellants  is  Josserand7 s 
interference-record  or  the  interference-decision  based 
thereon.  This  pleading  entirely  eliminated  the  need  of 
any  factual  proof  on  Ihe  score  of  general  patentability  of 
the  claims  here  involved.  Consequently  no  such  proof  was 
made. 

The  final  paragraph  of  the  Answer  merely  repeats  that 
the  sole  basis  for  denying  the  claims  was  as  above  stated ; 
and  positively  alleges  that  the  original  award-of-priority 
was  res  judicata ,  making  the  Josserand  application  and  the 
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“public  use”  conclusive  “prior  art”,  despite  the  admitted 
fraud. 

It  is  clear  from  the  Answer  that  the  Patent  Office,  in 
effect,  merely  denies  existence  of  any  remedy  based  upon 
newly-discovered  evidence,  especially  evidence  of  fraifd. 
This  is  a  serious  legal  right  taken  away  from  a  citizen  by 
an  administrative  agency  of  the  government. 

I 

The  decision  below 

The  trial  court  took  rather  summary  action  on  the  case ; 
— ruling  from  the  bench  that  the  original  interference-deci¬ 
sion  was  res  judicata  and  made  Josserand’s  junior  applica¬ 
tion  “prior  art”  against  plaintiffs’  senior  Taylor  applica¬ 
tion  (Conclusions  1  &  2),  despite  the  fact  that  the  evidence 
of  fraud  was  developed  after  that  decision  and  despite  tlie 
fact  that,  as  we  shall  show,  the  effect  of  holding  the  original 
priority-decision  res  judicata  is  to  preclude  all  considera¬ 
tion  of  evidence  of  fraud  discovered  after  a  priority-award 
by  the  CCPA  by  any  tribunal  whatsoever,  including  t\e 
CCPA.  | 

Applicable  Statutes  and  Rules  j 

The  following  are  the  applicable  Statutes  and  Rules. 
The  relevant  parts  thereof  are  set  out  on  pages  lc  to  6c 
of  Appendix  C  at  the  end  of  this  Brief. 

R.S.  4886  (35  U.S.C.  31)  Act  of  Mar.  3,  1897  j 

c.  391,  §  1,  29  Stat.  692  .  (App.  10) 

R.S.  4893  (35  U.S.C.  36)  Act  of  July  8,  1870, 

c.  230,  §  31, 16  Stat.  202  .  (App.  id) 

R.S.  4885  (35  U.S.C.  41)  Act  of  May  23,  1908, 

c.  189,  35  Stat.  246  .  (App.  id) 

R.S.  4911  (35  U.S.C.  59a)  Act  of  Mar.  2, 1927, 

c.  273,  §  8,  44  Stat.  1336  .  (App.  30) 

R.S.  4912  (35  U.S.C.  60)  Act  of  Feb.  9,  1893, 

c.  74,  §  9,  27  Stat.  436  .  (App.  3c) 

R.S.  4913  (35  U.S.C.  61)  Act  of  Mar.  2,  1927, 

c.  273,  §  10,  44  Stat.  1336  .  (App.  4c) 
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R.S.  4914  (35  U.S.C.  62)  Act  of  July  8,  1870, 

c.  270,  §  50, 16  Stat.  204  .  ( App.  4c) 

R.S.  4915  (35  U.S.C.  63)  Act  of  Feb.  9,  1893, 

c.  74,  §  9,  27  Stat  436  .  (App.  4c) 

Rule  60-b  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure  .  (App.  6c) 

Rule  109  of  the  United  States  Patent  Office  ....  (App.  2c) 

Rule  122  of  the  United  States  Patent  Office -  (App.  3c) 

Rule  167  of  the  United  States  Patent  Office -  (App.  2c) 

Commissioner’s  Order  of  January  4,  1950  (630 

O.G.  617)  .  (App.  5c) 


Statement  of  Points 

1.  The  trial  court  erred  in  holding  the  original  prior¬ 
ity-award  res  judicata  and  in  holding  that  the  junior  party’s 
application  is  prior-art  against  appellant’s  senior  Taylor 
application  by  reason  of  such  priority-award,  because : 

(a)  the  CCPA  is  a  court  whose  jurisdiction  is  ex¬ 
pressly  limited  to  the  original  record  before  it,  and  whose 
decisions  do  not  bar  or  affect  any  subsequent  proceedings 
on  other  evidence. 

(b)  The  CCPA  has  no  jurisdiction  to  consider 
newly-discovered  evidence;  so  that  to  hold  its  decision  res 
judicata  against  a  case  made  out  by  newly-discovered  evi¬ 
dence  is  to  preclude  any  consideration  of  newly-discovered 
evidence. 

2.  The  claims  on  appeal  are  actually  patentable  over 
everything  disclosed  in  Josserand’s  application,  regardless 
of  the  fraud. 

3.  Josserand’s  application  has  now  become  abandoned, 
so  that  it  no  longer  constitutes  any  bar  to  allowance  of  the 
claims  to  appellants. 
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1.  Interference-decision  of  the  CCPA  is  not  res  judi¬ 
cata  and  does  not  make  the  Josserand  application  “pjrior 
art”,  for  the  following  reasons:  Decisions  of  the  CCPA 
and  of  this  Court  hold  that  in  view  of  the  limited  statutory 
jurisdiction  of  the  CCPA,  its  decisions  do  not  foreclose 
consideration  by  the  Patent  Office  of  later-discovered  jevi- 
dence  that  produces  a  result  contrary  to  the  decision  of  the 
CCPA.  The  CCPA  cannot  even  consider  matters  in  the 

I 

original  record  if  they  were  not  embraced  by  the  “reasons 
for  appeal”  to  it.  In  re  Tucker,  54  F.2d  815.  Matters 
beyond  the .  immediate  record  may  later  be  considered]  by 
the  Patent  Office  despite  the  CCPA  decision.  This  is  tjrue 
in  an  interference  award.  Krasnow  vs  Bender,  170  F.2d 
560.  And  the  Patent  Office  always  retains  jurisdiction  of 
an  application  on  appeal  to  the  CCPA  as  to  matters  not 
specifically  on  the  appeal.  In  re  Rohertshaw,  75  F.2d  203. 

The  CCPA  has  ruled  that  it  has  no  jurisdiction  to  con¬ 
sider  evidence  of  fraud  in  an  interference  discovered  aijter 
its  award  of  priority.  Raymond  vs  Wickersham,  129  F.2d 
522.  And  it  has  gravely  doubted  its  own  authority  to  con¬ 
sider  such  fraud  on  any  ground  of  inherent  authority  of 
courts  (Id.). 

This  Court  has  ruled  that  a  decision  of  the  CCPA  is 
not  res  judicata  binding  the  Patent  Office  from  later  con¬ 
sidering  new  evidence  of  novelty.  Jeffry  vs  King  stand,  179 
F.2d  35. 

Thus  a  limited  decision  on  priority  by  the  CCPA  can¬ 
not  be  res  judicata  against  later  discovered  evidence  of 
fraud.  And  if  it  is  res  judicata,  then  since  that  court  can¬ 
not  consider  the  new  evidence,  an  applicant  for  patent  is 
entirely  precluded  from  any  relief  based  on  newly  dis¬ 
covered  evidence,  even  if  that  evidence  shows  fraud. 

The  foregoing  after-discovered  evidence  proposition  is 
to  be  contrasted  with  a  CCPA  decision  on  an  issue  in  the 
record  at  the  time  of  the  original  priority-award.  A^iy 
ruling  on  the  record  actually  before  the  CCPA  *  may  be  lies 


*  and  otherwise  within  the  jurisdictional  limitations  of  R.S.  4914 
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judicata  and  certainly  precludes  any  subsequent  suit  under 
R.S.  4915  because  of  the  electior^of -remedy  provisions  in 
the  statutes  2  insofar  as  it  relates  to  a  review  of  an  issue 
predicated  on  that  original  record  or  a  review  of  anything 
that  could  have  been  decided  on  that  original  record :  Chase 
vs  Coe ,  74  App  DC  152  (122  F.2d  198)  and  31  F.  Supp.  935. 

2.  Since  the  pleadings  admit  the  claims  on  appeal  to  be 
patentable,  except  for  the  Josserand  fraudulent  application, 
there  is  no  need  to  argue  them  on  the  merits.  However,  the 
claims  are  actually  independently  patentable,  since  they 
include  the  “no-backing”  feature  that  distinguishes  them 
patentably  even  from  the  Josserand  application. 

3.  Actually,  the  Josserand  application  has  become 
abandoned  now,  and  with  it  fell  the  rejection.  A  losing 
party  on  a  priority-award  may  nevertheless  obtain  the 
patent  if  the  winning  party  abandons  his  application. 
Parker  Rust  Proof  vs  Western  Union,  105  F.2d  976  (2  Cir.) ; 
Jolliffe  vs  Waldo  vs  Vermeer  et  al,  1917  C.D.  15,  and  Nash 
vs  Reeder  vs  Ryan,  1920  C.D.  72.  We  have  but  to  agree 
with  both  Taylor  and  Josserand  that  there  was  no  comple¬ 
tion  of  the  invention,  or  reduction  to  practice  thereof,  in  the 
Galveston  theater,  to  arrive  at  the  conclusion  that  the 
subject-matter  of  Josserand ’s  abandoned  application  was 
never  reduced  to  practice  and  therefore  such  abandoned 
application  constitutes  no  bar  to  allowance  of  the  claims  to 
appellants. 

2  R.S.  4911  at  page  3c,  and  R.S.  4915  at  page  4c  of  Appendix  C  at  end  of 
this  Brief 


27 

ARGUMENT 

1.  The  interference-decision  of  the  CCPA  is  not  res  judicata 
and  does  not  make  the  junior  Josserand  application 
“prior  art”,  in  view  of  the  admitted  fraud,  because 
the  CCPA  cannot  consider  later-discovered  evidence. 
That  the  CCPA  has  no  authority  to  go  beyond  the  rec¬ 
ord  and  the  reasons  actually  relied  upon  by  the  tribunals 
from  which  the  appeal  is  taken,  is  well  established  by  deci¬ 
sions  of  that  Court  and  of  this  Court.  In  the  case  of 
In  re  Tucker  et  al  (54  F.2d  815)  the  CCPA  analyzed  its  c|wn 
jurisdiction  and  specifically  ruled  that  it  could  not  indicate 
even  a  ground  of  rejection  of  an  application  on  appeal, 
which  ground  of  rejection,  however,  valid,  was  not  on^  of 
the  reasons  for  the  rejection  expressed  by  the  Board  of 
Appeals  from  which  the  appeal  was  taken.  After  quoting 
R.S.  4914,  the  CCPA  said  that  an  appeal  to  it  is  not  fi^om 
the  decision  of  the  Board  but  only  from  the  reasons  wtiich 
prompted  the  decision.  That  Court  said  that  its  position 
“is  not  the  same  as  the  position  of  the  reviewing  courts’ ’ 
of  general  federal  appellant  jurisdiction.  As  it  said,  |he 
powers  conferred  upon  it  differ  in  many  respects  from  thpse 
exercised  by  the  appellate  tribunals  of  the  Patent  Office  ^nd 
that  its  power  in  revising  decisions  of  such  tribunals  neces¬ 
sarily  also  differ  from  the  powers  which  equity  courts 
possess.  It  said  further, 

“We  have  concluded  that  by  the  quoted  provision 
of  Section  4914  Congress  meant  only  to  confer  upon 
this  Court  a  limited  judicial  review  for  the  purpose  of 
revising  the  decision  appealed  from  and  for  the  correc¬ 
tion  of  such  errors  only  as  are  made  by  the  patent 
tribunals  appealed  from  and  which  are  definitely 
pointed  out  and  complained  of  in  the  reasons  of 
appeal.” 

Obviously,  the  foregoing  statement  completely  eliin- 
inates  the  jurisdiction  of  the  CCPA  to  consider  any  newly- 
discovered  evidence  since  such  newly-discovered  evidence 
could  not  possibly  have  been  the  basis  for  a  decision  of  tjie 
Patent  Office  from  which  the  appeal  to  the  CCPA  is  taken. 
The  Tucker  opinion  contains  an  extensive  analysis  of  the 
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background  law,  including  decisions  when  prior  to  1929  this 
Court  had  the  same  limited  direct  appellate  review  of  the 
Patent  Office  (under  R.S.  4911-4914)  that  is  now  possessed 
by  the  Court  of  Customs  &  Patent  Appeals. 

We  have  a  related  ruling  by  the  CCPA  in  Krasnow  vs 
Bender ,  170  F.2d  560.  In  that  case  the  Court  was  spe¬ 
cifically  ruling  as  to  conditions  that  may  arise  in  connection 
with  an  application  after  an  interference-decision  by  it  on 
the  issue  of  priority.  There  one  of  the  interfering  applica¬ 
tions  was  a  reissue  application.  The  other  party  contended 
that  the  reissued  oath  was  inadequate.  The  Patent  Office 
had  refused  to  consider  the  question  at  all  in  the  inter¬ 
ference.  Appeal  was  taken  to  the  CCPA  which  ruled  that 
the  issue  was  not  before  it.  But  the  Court  went  on  to  say 
(p.  564) : 

“We  are  certain  that  the  United  States  Patent 
Office,  acting  through  its  proper  officials,  never  know¬ 
ingly  or  carelessly  permits  a  patent  to  issue  until  it 
is  convinced  that  measured  by  all  proper  standards, 
an  applicant  is  entitled  to  his  patent.  The  Patent 
Office  is  not  bound  to  issue  a  patent  to  an  applicant 
who  prevails  in  an  interference  proceeding  nor  to  a 
successful  applicant  in  a  court  proceeding.  Jeffrey 
Manufacturing  Co.  v.  Kingsland,  Comr.  Pats.,  D.C.,  77 
F.Supp.  617.  There  may  be  good  legal  reasons  why  a 
prevailing  application  in  a  proceeding  such  as  this,  in 
the  light  of  knowledge  acquired  by  the  Patent  Office 
when  such  application  is  returned  for  an  ex  parte  pro¬ 
ceeding,  should  not  be  allowed  to  ripen  into  a  patent, 
and  when  any  such  reason  exists  under  those  circum¬ 
stances,  it  will,  in  our  opinion,  be  recognized  by  that 
office.” 

Thus,  the  CCPA  has  itself  ruled  that  the  Patent  Office 
is  not  bound  by  interference-rulings  under  R.S.  4911-4914 
on  priority,  to  issue  a  patent  to  the  winning  party.  By 
parity  of  reasoning  the  Commissioner  is  not  bound  to  deny 
a  patent  to  the  losing  party  to  an  interference,  decided  by 
the  CCPA,  where  other  matters  later  developed  indicate 
that  such  decision  is  no  longer  applicable.  In  any  case, 
Krasnow  vs  Bender  makes  it  quite  clear  that  the  CCPA 
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has  no  authority  to  consider  anything  beyond  the  matters 
ruled  on  by  the  Patent  Office  tribunal  below,  based  upon 
the  record  before  that  tribunal  and  based  solely  upon  the 
correctness  or  not  of  the  reasons  of  the  Patent  Office  tri¬ 
bunal  below. 

Another  pertinent  case  of  the  CCPA  is  In  re  Rob&rt- 
shaw,  75  F.2d  203.  In  that  case  an  application  had  gone  to 
ex  parte  appeal  to  the  CCPA  from  a  rejection  of  certain 
claims.  Thereafter  other  claims  of  the  case  were  sought 
to  be  introduced  into  an  interference  with  another  appli¬ 
cation  in  the  Patent  Office.  The  question  was  whether  the 
Patent  Office  had  the  jurisdiction  of  the  case  generally,  or 
whether  the  CCPA  had  general  jurisdiction  of  the  case. 
If  the  general  jurisdiction  went  to  the  CCPA  by  the  ex 
parte  appeal,  the  Patent  Office  had  no  jurisdiction  to  put 
the  case  into  interference.  The  CCPA  ruled  that  the  gen¬ 
eral  jurisdiction  remained  in  the  Patent  Office  so  that  it 
could  set  up  the  interference.  The  CCPA  made  soijne 
dictum  discussion  of  the  point  of  newly-discovered  evi¬ 
dence  without  deciding  in  this  earlier  case  whether  the  rijde 
of  general  appellate  courts  would  apply  to  the  CCPlA, 
merely  contenting  itself  with  pointing  out  that  such  usiial 
procedure  had  not  been  complied  with  in  the  Robertshdw 
case.  However,  the  Court  was  explicit  in  saying  that  the 
general  jurisdiction  of  the  case  for  all  purposes  other  than 
those  on  the  specific  appeal  remained  in  the  Patent  Office, 
limited  only  to  action  not  in  conflict  with  the  subject-matter 
of  the  appeal.  The  case  of  Krasnow  vs  Bender,  coming 
later,  has  clarified  the  Robertshaw  decision  by  pointing 
out  that  the  Commissioner  retains  the  authority  to  do 
whatever  is  required  by  the  record  as  that  record  may  later 
develop,  regardless  of  an  award  of  priority  in  an  interfer¬ 
ence  from  the  CCPA. 

The  CCPA  had  another  case  related  to  this  poiht, 
namely,  Raymond  vs  Wicker  sham,  129  F.2d  522.  This  de¬ 
cision  is  particularly  interesting  because  it  involved  a  peti¬ 
tion  by  a  losing  party  to  an  interference-decision  by  tl^e 
CCPA,  which  petition  was  directed  to  the  CCPA  for  re¬ 
lief  from  such  decision,  based  upon  newly-discovered  evj- 
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dence  of  fraud  by  the  winning  party.  The  basis  of  juris¬ 
diction  of  the  petition  was  the  allegedly  inherent  power  of 
courts  of  general  and  superior  jurisdiction,  not  derived 
from  statute,  to  regulate  their  own  business,  to  amend 
their  own  records,  and  to  recall  and  control  their  own 
process. 

Actually  there,  as  in  the  present  case,  the  allegedly 
defrauded  party  had  petitioned  the  CCPA  after  its  original 
ruling  in  the  interference,  to  reopen  the  interference  for 
consideration  of  newly-discovered  evidence.  The  motion 
was  denied  by  the  CCPA.  Raymond  requested  reconsider¬ 
ation  and  that  also  was  denied  by  the  CCPA.  Then  Ray¬ 
mond  filed  a  petition  to  vacate  the  judgment  and  to  order 
a  rehearing  upon  the  ground  of  fraud  by  Wicker shann 
upon  the  Commissioner  and  the  CCPA.  The  CCPA  said 
(p.  524) : 

“.  .  .  This  petition  was  denied  for  want  of  jurisdic¬ 
tion.”  It  was  as  a  result  of  the  CCPA’s  ruling  that  it  had 
no  jurisdiction  to  reopen  an  interference  for  newly-dis¬ 
covered  evidence  of  fraud  (the  same  situation  that  exists 
here)  that  Raymond  thus  petitioned  again  to  that  Court 
requesting  that  it  withdraw  its  opinion  under  its  inherent 
powers.  In  other  words,  the  ruling  at  129  F.2d  522  in¬ 
volved  a  further  effort  by  Raymond  to  have  that  Court 
rule  that  it  had  some  inherent  power,  beyond  the  statute, 
to  regulate  its  own  processes  in  the  event  of  fraud.  Yet 
even  then  the  Court  said  (p.  525) : 

“.  .  .  None  of  the  cases  cited  by  appellants  support 
their  contention  that  this  court,  under  the  circum¬ 
stances  at  bar,  has  the  authority,  either  statutory  or 
inherent,  to  comply  with  their  request.” 

While  much  of  the  discussion  in  Raymond  vs  Wicker- 
sham  related  to  matters  not  presently  pertinent,  the  CCPA 
said  (p.  529) : 

“To  acquiesce  in  the  position  of  appellants  would  be 
to  sanction  the  proposition  that  in  every  case,  newly 
discovered  evidence  or  charges  of  fraud  or  concealment 
in  the  taking  of  evidence  in  the  trial  tribunal  could  be 
raised  long  after  final  judgment  in  an  appellate  tri- 
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bunal,  which  tribunal,  as  in  the  instant  case,  is  by 
statute  limited  to  the  record  made  in  the  tribunal  be¬ 
low.  We  may  add  in  passing,  although  it  is  not  neces¬ 
sary  to  a  decision  in  this  case,  that  we  have  very  ^rave 
doubts  as  to  whether  this  court  could  at  any  time  set 
aside  its  judgment  on  the  ground  of  newly  discovered 
evidence,  which  evidence  was  competent  in  the  tri^l  by 
the  lower  tribunal/ *  , 

It  thus  appears  that  the  CCPA  in  Raymond  vs  Wick - 
ersham  very  clearly  recognized  the  limitations  upoA  its 
own  jurisdiction  to  consider  newly  discovered  evidence. 

This  Court  not  long  ago  ruled  on  a  related  question 
in  Jeffrey  vs  Kingsland,  86  App.  D.C.  13  (179  F.  2d  35). 
That  was  an  ex  parte  case  but  inherently  involved  the  ques¬ 
tion  of  newly-discovered  evidence.  The  applicant  had  ap¬ 
pealed  a  rejection  of  his  claims  to  the  CCPA.  That  Cpurt 
reversed  the  rejection  of  the  two  claims.  Then  the  pase 
went  back  to  the  Patent  Office  and  “the  Examiner  then 
rejected  the  remaining  claims  on  the  basis  of  a  newly! dis¬ 
covered  reference  to  the  prior  art  and  on  other  grounds 
not  here  important/’ 

The  specific  issue  presented  to  this  Court  in  Jeffrey 
vs  Kingsland  was  whether  or  not  the  Patent  Office  had  any 
authority  to  reject  claims  (despite  their  allowance  by  the 
CCPA)  on  such  newly-discovered  evidence,  to  wit,  a  newly- 
discovered  prior  patent.  This  Court  went  on  to  say  that 
the  decision  of  the  CCPA  did  not  operate  as  a  mandate 
to  issue  the  patent.  Its  effect  was  simply  to  remand  the 
case  for  further  proceedings  not  inconsistent  with  the 
Court’s  decision.  This  Court  said  “There  was  nothing  in 
the  second  rejection  based  as  it  was  upon  the  new  refer¬ 
ence  in  conflict  with  that  decision.” 

The  principle  in  the  last  quotation  taken  from  this 
Court’s  opinion  is  that  a  contrary  decision  by  the  Patent 
Office  based  upon  newly-discovered  evidence  is  not  in  con¬ 
flict  with  a  prior  decision  of  the  CCPA  not  involving  such 
new  evidence. 

This  Court  went  on  to  point  out  that  under  E.  S.  4914 
an  appeal  to  the  CCPA  is  limited  to  the  evidence  produced 
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before  the  Commissioner  and  is  confined  to  the  points  set 
forth  in  the  reasons  of  appeal.  It  is  said  that  the  CCPA’s 
decision  is  not  a  judgment,  that  it  carries  no  mandate,  and 
that  it  is  simply  an  instruction  “which  the  Commissioner 
must  follow  regarding  the  particular  points  involved  in 
the  appeal.’ *  And  quoting  from  the  Supreme  Court  in 
Postum  Cereal  Co.  vs  California  Fig  Nut  Co.,  272  U.S.  693, 
this  Court  said  that  the 

*  * .  .  .  The  decision  of  the  court  of  appeals  under  Sec¬ 
tion  9  of  the  Act  of  1905  is  not  a  judicial  judgment. 
It  is  a  mere  administrative  decision.  It  is  merely  an 
instruction  to  the  Commissioner  of  Patents  by  a  court 
which  is  made  part  of  the  machinery  of  the  Patent 
Office  for  administrative  purposes  .  .  .  ”. 

This  Court  then  went  on  to  quote  what  we  have  previously 
herein  quoted  from  Krasnow  vs  Bender,  170  F.2d  560. 

Jeffrey  vs  King  stand  is  directly  in  point  in  principle 
and  differs  in  fact  only  in  the  matter  of  any  difference 
that  may  exist  between  newly-discovered  evidence  consist¬ 
ing  of  a  newly-discovered  prior  reference,  and  newly-dis¬ 
covered  evidence  consisting  of  a  demonstration  of  fraud 
by  the  winning  party  in  an  interference.  This  difference 
ultimately  here  means  merely  that  in  Jeffrey  vs  Kingsland 
the  patent  was  denied  despite  a  ruling  of  the  CCPA  of 
allowability,  whereas  here  we  seek  to  have  a  patent  allowed 
despite  a  ruling  of  the  CCPA.  In  each  case  the  newly- 
discovered  evidence  principle  is  exactly  the  same.  The 
ruling  of  the  CCPA  on  priority  is  strictly  limited  to  the 
record  before  the  Patent  Office  and  is  strictly  limited  to 
the  reasons  for  the  decision  of  the  Patent  Office.  Under 
no  circumstances  can  a  CCPA  decision  encompass  any 
newly-discovered  evidence,  whether  that  be  newly-dis¬ 
covered  prior  patents  on  the  one  hand,  or  newly-discovered 
evidence  of  fraud  in  an  interference  on  the  other  hand. 

Certainly  if  the  CCPA  has  no  jurisdiction  to  consider 
any  matter  arising  from  newly-discovered  evidence,  then 
that  tribunal  can  afford  no  relief  to  a  defrauded  party  to 
an  interference.  Yet,  despite  that,  the  trial  Court  below 
expressly  stated  and  concluded  (29)  that  the  decision  of 
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the  CCPA  awarding  priority  to  Josserand  in  Interference 
No.  78,008  is  “res  judicata  so  far  as  the  present  proceed¬ 
ing  is  concerned,  and  that  as  a  result  thereof  that  inter¬ 
ference  and  the  disclosure  of  the  Josserand  application  are 
prior  art  as  against  the  plaintiffs  here”. 

In  this  we  submit  the  trial  Court  was  in  grave  error, 
attributing  to  the  ruling  of  the  CCPA  an  authority  which 
that  Court  has  never  assumed  but  has  always  disclaimed 
and  which  this  Court  has  never  recognized  and  whicl}  is 
actually  contrary  to  the  Statutory  jurisdiction.  In  short, 
the  CCPA  has  no  authority  to  consider  any  newly-dis¬ 
covered  evidence ;  and  any  ruling  by  it  is  not  res  judicata 
against  such  newly-discovered  evidence. 

This  brings  us  to  the  decision  in  Josserand  vs  Taylor, 
159  F.2d  249,  which  was  a  ruling  on  a  petition  by  the 
present  appellant  to  reopen  the  Interference  in  the  CCPA 
or  for  leave  to  apply  to  the  proper  tribunal  of  the  Patient 
Office  to  reopen  it.  The  CCPA  indicated  that  the  petition 
was  in  effect  an  application  for  leave  to  file  a  bill  of  review 
in  the  Patent  Office  on  the  basis  of  fraud  perpetrated  in 
the  Interference  proceedings. 

Procedurally,  therefore,  that  petition  was  a  petition 
in  the  Interference  itself  presented  in  the  first  instance  to 
the  CCPA  for  that  Court  to  take  some  action  in  connection 
with  newly-discovered  evidence. 

At  the  outset  we  are  confronted  with  the  firm  convec¬ 
tion  that  the  CCPA  has  no  right,  inherent  or  statutory,  to 
consider  any  newly-discovered  evidence.  Following  what 
its  apparent  precedent  had  been  in  the  Raymond  vs  Witk- 
ersham,  supra ,  the  CCPA  should  have  dismissed  the  peti¬ 
tion  for  lack  of  jurisdiction,  and,  as  it  later  did  in  Krasnpw 
vs  Bender,  supra,  should  have  indicated  that  its  decision 
in  the  Interference  awarding  priority  to  Josserand  was  no 
bar  to  a  proper  consideration  by  the  Patent  Office  of  apy 
newly-discovered  evidence  bearing  upon  the  situation. 

However,  the  jurisdictional  point  was  not  considered 
by  the  CCPA  in  Josserand  vs  Taylor,  159  F.  2d  249. 

In  short,  whatever  the  CCPA  may  have  done  in  Josser¬ 
and  vs  Taylor  at  159  F.  2d  249,  was  ultra  vires.  Insofar 
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as  it  considered  the  merits  of  the  petition  at  all,  its  action 
was  simply  that  of  a  tribunal  which  has  no  jurisdiction 
of  the  subject-matter,  and  was  a  sheer  nullity.  It  may 
have  been  ill-advised  that  appellant  Taylor  ever  petitioned 
that  Court  for  relief  which  that  Court  could  not  grant. 
But  the  fact  that  a  litigant  takes  an  ill-advised  procedural 
step  in  litigation,  cannot  confer  authority  upon  a  court 
that  lacks  jurisdiction,  nor  make  the  ruling  of  that  court 
of  any  value. 

Furthermore,  the  fact  that  the  CCPA’s  ruling  at  159 
F.  2d  249  is  a  nullity  is  virtually  to  be  concluded  from  that 
Courts  own  rulings  in  the  Tucker  case,  the  Raymond  vs 
Wicker  sham  case,  and  the  Krasnow  vs  Bender  case,  not  to 
mention  the  decision  of  this  Court  in  Jeffrey  vs  King  eland, 
supra. 

Actually,  it  may  be  unnecessary  for  this  Court  to  rule 
expressly  that  the  159  F.2d  249  decision  of  the  CCPA  is  a 
nullity.  The  petition  there  was  a  petition  in  the  interfer¬ 
ence,  seeking  to  have  the  award  of  priority  set  aside,  based 
upon  a  different  concept  of  fraud  from  that  later  presented 
to  the  Commissioner  and  resulting  in  the  ruling  by  him 
that  a  prima  facie  case  of  fraud  existed.  The  CCPA  went 
off  on  a  discussion  of  intrinsic  vs  extrinsic  fraud ; — holding 
that  no  extrinsic  fraud  had  been  shown  (so  the  Commis¬ 
sioner  later  interpreted  that  decision).  The  distinction 
between  intrinsic  and  extrinsic  fraud  has  become  obsolete 
however  under  Rule  60-b  of  the  Federal  Rules  of  Civil 
Procedure  as  amended  subsequently  to  the  CCPA  de¬ 
cision. 

However  a  ruling  by  the  CCPA  that  it  would  not  re¬ 
open  the  interference  should  not  have  barred  the  Patent 
Office  from  the  proper  action,  which  would  not  have  in¬ 
volved  reopening  the  interference,  and  by  the  same  token 
is  no  obstacle  here.  The  Patent  Office,  acting  sua  sponte, 
should  have  stricken  the  Josserand  application  from  its 
files,  for  the  later-discovered  fraud  (Ex  parte  Mallard, 
1946  C.D.  4;  71  PQ  294,  and  cases  infra,  but  particularly 
in  the  matter  of  Peik,  the  action  in  which  is  shown  in  Pang- 
born  vs  American  Foundry  Equipment  Co.,  170  F.2d  339 
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at  342).  The  facilities  of  the  Patent  Office  will  he  denied 
an  applicant  guilty  of  fraud  regardless  of  whether  the 
fraud  is  intrinsic  or  extrinsic.  Such  action  is  obviously 
not  in  conflict  with  any  award  of  priority.  Then  with 
Josserand’s  application  eliminated  and  his  alleged  con¬ 
struction  of  the  invention  demonstrated  to  have  been  false, 
the  award  of  priority  would  have  automatically  become  a 
nullity,  and  Taylor’s  application  would  have  been  allowed 
as  a  matter  of  course. 

It  thus  is  quite  consistent  for  this  Court  to  find  that 
Josser  and  vs  Taylor ,  159  F.2d  249  was  merely  a  ruling  <^n 
whether  or  not  the  interference  as  such  should  be  reopenepl, 
and  hence  of  no  concern  in  any  subsequent  proceedings  ^s 
to  whether  Josserand  should  have  the  patent  or  not  be¬ 
cause  of  subsequently  discovered  fraud  ( Krasnow  vs  Bepr 
der,  supra);  and  the  CCPA’s  ruling  at  159  F.2d  249  is 
equally  of  no  concern  on  the  question  as  to  whether  tfye 
elimination  of  Josserand’s  application  leaves  the  way  opqn 
for  Taylor  to  obtain  the  patent  that  Josserand  thought  to 
defraud  him  of. 

Certainly  the  point  of  what  can  be  done  with  newty- 
discovered  evidence  is  a  legal  question  of  great  importance 
that  should  be  decided  for  once  and  for  all  by  a  Court  6f 
competent  authority,  so  that  all  doubt  is  removed. 

The  trial  Court  below  did  not  hold  the  decision  in 
Josserand  vs  Taylor  at  159  F.2d  249,  to  be  res  judicata. 
The  trial  Court  only  held  that  the  original  priority-decisiqn 
(138  F.2d  58)  was  res  judicata.  The  ruling  of  the  trial 
Court  below  thus  completely  eliminates  all  possibility  qf 
having  a  ruling  on  newly-discovered  evidence  in  any  courjt. 

We  have  here  considered  the  Josserand  vs  Taylor  de¬ 
cision  at  159  F.2d  249,  merely  to  avoid  any  misapprehen¬ 
sion  about  it,  and  because  the  Commissioner’s  Answer  (2q, 
last  three  lines)  has  seemingly  urged  it  to  have  an  effect 
that  it  cannot  possess.  However  this  contention  was  not 
urged  upon  the  trial  Court  on  the  entry  of  Findings  and 
Conclusions  and  the  trial  Court  did  not  subscribe  to  Or 
adopt  such  view  in  its  Findings  or  Conclusions. 
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The  CCPA’s  later  comment  on  or  attempted  review  (at 
188  F.2d  494-8)  of  the  Commissioner’s  Order  (PX-105  at 
309-312)  of  July  11,  1949  holding  that  fraud  had  been  com¬ 
mitted  by  Josserand,  is  likewise  a  nullity,  because  that 
Court  clearly  had  no  jurisdiction  over  the  Commissioner’s 
Order  of  July  11,  1949  as  that  Order  was  not  before  the 
Board  of  Appeals,  was  not  a  part  of  the  record  upon  which 
the  Board  of  Appeals  based  its  decision  and  was  not  one 
of  the  reasons  for  that  Board ’s  decision  appealed  from  and 
hence  could  not  be  one  of  the  reasons  of  appeal. 

In  considering  the  present  issue  of  what  procedure  a 
patent-applicant  may  employ  for  relief,  based  on  evidence 
discovered  after  a  priority-award  by  the  CCPA,  we  should 
point  out  to  this  Court  the  distinction  existing  between  such 
issue  and  that  of  the  well-established  decisions  on  election - 
of -remedy,  such  as  Chase  v.  Coe,  74  App.  D.C.  152  (122  F.2d 
198)  and  31  F.Supp.  935. 

We  submit  that  the  doctrine  of  res  judicata  holds  that 
there  may  be  no  second  trial  between  the  same  parties  of 
any  issue  that  could  have  been  decided  in  the  first  case, 
whether  or  not  it  was  actually  decided.  We  have  previ¬ 
ously  shown  that  the  statutes  and  decisions  foreclose  the 
CCPA  from  any  consideration  of  evidence  adduced  after 
the  original  Patent  Office  ruling.  Ergo:  what  could  not 
have  been  adjudicated  by  the  CCPA  cannot  be  res  judicata. 

The  doctrine  of  election-of -appellate-remedy  contained 
in  R.S.  4911  &  4915  is  a  different  proposition.  A  party,  as 
appellant  or  appellee  from  the  Patent  Office,  is  required  to 
exercise  his  election  at  the  time  of  the  original  appeal  on 
the  issue  decided  by  the  Patent  Office.  And  if  he  elects  the 
CCPA  there  may  be  no  further  suit  in  the  District  Court 
thereafter  on  those  same  issues.  That  is  what  Chase  vs 
Coe  holds;  and  no  more.  For  in  Chase  vs  Coe  this  Court 
said  (page  199)  that  the  question  there  was  whether  a  los¬ 
ing  party  to  an  interference  “may  thereafter  have  the  en¬ 
tire  question  reviewed  in  a  proceeding  under  R.S.  4915”, 
and  Judge  Letts  in  the  same  case  had  said  (31  F.Supp.  935, 
at  936) :  “it  is  clear  that  the  relief  here  sought  was  avail¬ 
able  to  plaintiff  when  the  party  Avery  took  his  appeal  from 
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f 

the  decision  of  the  Board  of  Appeals  of  the  Patent  Office  to 
the  United  States  Court  of  Customs  and  Patent  Appeals’*. 
Obviously,  the  situation  there  was  that  a  party  sought  a 
direct  review  by  the  District  Court  of  the  CCPA  ruling,  lit 
had  nothing  to  do  with  newly-discovered  evidence  or  df 
issues  not  existing  at  the  time  of  the  original  election-of- 
remedy  and  therefore  quite  beyond  the  jurisdiction  of  the 
CCPA. 

The  question  we  present  here  is  not  whether  this  Court 
may  review  a  ruling  of  the  CCPA  on  award  of  priority 
based  upon  a  certain  record.  We  concede  the  effectiveness 
of  that  ruling  in  the  original  interference-decision  (138  P.24 
58)  on  the  record  before  that  Court,  and  raise  no  question 
now  whether  it  was  right  or  wrong  on  the  basis  of  tha^ 
record . 

We  ask  here :  what  is  to  be  done  with  new  evidence  be¬ 
yond  that  record.  This  is  the  point  the  trial  Court  appears 
to  have  failed  to  understand. 

In  Etten  vs  Lovell  (83  F.Supp.  178),  an  R.S.  4915  suit, 
a  question  similar  to  the  present  one  was  decided.  There 
four  interferences  all  employed  the  same  record  in  the 
Patent  Office.  Two  went  to  the  CCPA  under  RS  4911-4914 
and  were  decided  for  one  Jantz.  Two  others  went  up  under 
R.S.  4915  and  additional  newly-discovered  evidence  of  fraud 
by  Jantz  was  presented  therein.  The  Court  ruled  that  the  I 
CCPA  decision  on  the  other  two  interferences  ( which  would 
otherwise  have  been  res  judicata)  were  not  controlling  in 
spite  of  identity  of  original  record. 

We  ask  this  Court  to  affirm  or  establish  the  law  as  fol¬ 
lows  : 

1.  An  appeal  to  the  Court  of  Customs  &  Patent  Ap¬ 
peals  is  a  statutory  procedure,  limited  by  R.S.  4914  to  the 
record  before  the  Patent  Office  upon  which  the  decision  ap¬ 
pealed  from  was  made,  and  the  reasons  of  appeal  expressed 
at  the  time  of  appeal. 

2.  The  Court  of  Customs  &  Patent  Appeals  has  no 
jurisdiction  to  consider  new  evidence  discovered  subse¬ 
quently  to  the  record  upon  which  the  decision  appealed  from 
is  taken. 
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3.  The  right  to  a  proper  hearing  on  newly-discovered 
evidence  is  a  legal  right  not  to  be  denied  an  applicant  for 
a  patent. 

4.  The  Patent  Office  itself,  therefore,  must  consider  the 
newly-discovered  evidence,  and  rule  thereon.  In  so  doing, 
the  Patent  Office  is  not  restricted  by  any  prior  ruling  of 
the  Court  of  Customs  &  Patent  Appeals  in  any  previous 
appeal.  A  prior  ruling  of  priority  by  the  Court  of  Customs 
&  Patent  Appeals  is  not  res  adjudicata  preventing  con¬ 
sideration  of  newly-discovered  evidence. 

5.  Where  newly  discovered  evidence  shows  fraud  in  ob¬ 
taining  a  decision  of  priority  from  the  Court  of  Customs  & 
Patent  Appeals,  the  Patent  Office  may  award  priority  to 
the  other  party  upon  such  enlarged  record  including  such 
newly-discovered  evidence  notwithstanding  the  prior  de¬ 
cision  of  the  Court  of  Customs  &  Patent  Appeals. 

6.  The  Patent  Office  here  erred  in  failing  to  apply  its 
own  findings  of  repudiation  by  Josserand  of  his  inter¬ 
ference-testimony  of  complete  reduction  to  practice  by  his 
public-use  testimony  that  the  alleged  reduction-to-practice 
was  never  accomplished  and  was  wholly  imaginary — which 
the  Commissioner  in  the  pleadings  here  admits  to  be  the 
situation,  and  which  he  has  ruled  to  be  prima  facie  fraud. 

7.  The  Patent  Office  should  have  eliminated  both  Jos¬ 
serand  ’s  fraudulent  application  and  the  impossible  public- 
use  *,  as  prior  art  against  appellant. 

8.  Since  the  pleadings  here  concede  that  all  grounds 
for  rejection  of  the  claims  on  appeal  fall  if  the  Josserand 
application  and  the  public-use  are  eliminated,  the  Patent 
Office  should  allow  appellant  his  patent  on  these  claims. 


*  as  stated  above,  the  Findings  and  Conclusions  do  not  adopt  the  alleged  “pub¬ 
lic  use”  as  a  basis  for  denying  the  patent  to  appellants 
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2.  The  Claims  on  Appeal  are  Patentably  Different  from 

Josserand.  | 

The  point  requires  little  comment.  There  is  no  dotibt 
that  the  pleadings  here  showed  that  the  claims  involved  on 
this  appeal  would  have  been  allowed  had  it  not  been  for  the 
Josserand  application,  the  fraudulently  obtained  award  of 
priority,  and  the  fraudulent  public  use.  By  the  effect  of 
these  pleadings,  appellant  was  relieved  of  the  necessity  of 
proving  below  the  great  value  of  the  invention,  the  long- 
felt  want  of  it,  the  distinguished  commercial  success,  and 
those  other  characteristics  that  demonstrate  invention.  This 
Court  is  likewise  relieved  of  the  need  for  judgment  thereon. 

We  may  say  in  passing  that  the  claims  on  appeal  ate 
admittedly  limited  so  as  to  distinguish  structurally  from 
both  the  Josserand  application  and  the  public  use,  regard¬ 
less  of  the  fraud  issue.  The  distinctions  are  important,  &s 
they  provide  a  theater  with  all-forward  driving,  and  no  need 
of  backing  of  vehicles.  The  Josserand  application  dis¬ 
closed  only  an  arrangement  with  double-parking,  requiring 
a  great  deal  of  backing.  We  urge  that  the  claims  on  ap¬ 
peal,  limited  as  they  are  to  the  no-backing  feature  and  ad¬ 
mittedly  not  readable  on  the  disclosure  of  the  Josserand  ap¬ 
plication,  are  allowable  regardless  of  what  Josserand 
showed.  As  a  matter  of  fact,  this  is  the  difference  be¬ 
tween  a  commercially  acceptable  theater  and  one  that  ha|s 
never  proved  successful.  It  is  so  significant  that  theater^ 
sacrifice  greatly  in  capacity  to  accommodate  cars  within 
a  given  area,  in  order  to  employ  appellants  no-backing 
construction.  We  submit  that  the  claims  on  appeal  are  al¬ 
lowable  over  Josserand,  even  if  his  fraud  were  disregarded. 

This  Court  has  often  stated  that  even  an  applicant  who 
disclaims  the  subject-matter  of  an  interference  is  not  barret} 
from  the  allowance  of  other  claims  which  could  not  have 
been  made  the  subject-matter  of  the  Interference  *.  That} 
is  the  situation  in  the  case  at  bar,  because  the  claims  here! 
on  appeal  are  admittedly  not  readable  upon  the  Josserand 
application  and  hence  could  not  have  been  made  counts 
of  the  Interference. 

■ - - - 1 

*  Ethyl  Gasoline  Corp.  vs  Coe  78  App.  D.C.  233  (139  F.2d  372)  and  Inter¬ 
national  Cellucotton  Products  Co.  vs.  Coe  66  App.  D.C.  248  (85  F.2d  869)  j 
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3.  Josserand’s  Now  Abandoned  Application  Is  No  Bar. 

Finally,  there  is  another  reason  for  allowance  of  these 
claims.  Josserand’s  junior  application  was  deemed  “prior 
art”  only  because  of  the  award  of  priority.  Subsequently 
to  all  of  these  proceedings,  the  Josserand  application  has 
become  abandoned,  after  its  final  rejection  was  affirmed  by 
the  Court  of  Customs  &  Patent  Appeals  at  188  F.2d  486. 
Hence  that  application,  as  such ,  is  no  reference  at  all. 
Parker  Rust  Proof  vs  Western  Union,  105  F.2d  976  (2  Cir.) ; 
Jolliffe  vs  Waldo  vs  Vermeer  et  al,  1917  C.D.  15,  and 
Nash  vs  Reeder  vs  Ryan,  1920  C.D.  72.  By  becoming  aban¬ 
doned,  Josserand’s  junior  application  lost  any  status  which 
it  may  otherwise  have  had  as  “prior  art”,  and  the  alleged 
“public  use”  was  not  urged  upon  the  trial  Court  upon  the 
entry  of  Findings  and  Conclusions  and  there  is  no  Finding 
or  Conclusion  that  the  subject-matter  of  Josserand’s  junior 
application  was  in  fact  present  in  the  1934  Galveston  the¬ 
ater  or  that  there  had  been  any  “public  use”  of  such  sub¬ 
ject-matter. 

If  we  set  aside  for  the  moment  any  issue  of  fraud, 
we  have  only  to  look  at  Josserand’s  own  public-use  record, 
and  his  own  arguments  since,  to  find  that  he  too,  contended 
that  there  was  no  actual  construction  of  the  ramping  in  the 
Galveston  theater  to  constitute  a  reduction-to-practice  or 
a  bar  to  appellants’  patent. 

The  contention  by  Josserand  that  the  Galveston  theater 
was  a  reduction-to-practice,  contained  only  in  his  inter¬ 
ference-record,  has  gone  by  the  boards  with  abandonment 
of  his  application. 

Since  even  a  losing  party  to  an  interference  may  be 
issued  the  patent  upon  abandonment  of  the  winning  party’s 
application,  in  absence  of  a  real  building  of  the  invention 
by  the  winning  party,  the  question  of  whether  the  winning 
party  did  actually  build  the  invention  is  a  new  question  to 
be  decided  on  the  whole  evidence.  We  cannot  conceive  how 
any  court  could  possibly  hold  that  Josserand  ever  com¬ 
pleted  the  invention  anywhere,  until  1940,  long  after  appel¬ 
lants  ’  filing  date.  As  Josserand  himself  said  in  the  public- 
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use  record,  the  first  time  he  built  a  theater  embodying  the 
invention  was  the  Houston  theater  “built  in  1940”. 

At  that  point  Josserand  was  telling  the  truth,  if  we 


accept  that  truth,  and  couple  it  with  abandonment  of  his 
application,  there  is  no  need  to  consider  the  admitted  fraud, 
for  Taylor  becomes  entitled  to  the  claims  under  the  Parker 


Rust  Proof  case  and  the  other  cases  cited  above  which  came 
to  the  same  end. 


Conclusion 

The  Courts  have  heretofore  charged  the  Patent  Office 
with  the  duty  to  expunge  all  fraud  from  its  processes.  '(The 
Fourth  Circuit  Court  of  Appeals  in  Mas  vs  Coca  Cola,  163 
F.  2d  505,  said  (509-510) ; 

“.  .  .  the  historical  concept  of  court  of  equity  (is) 
as  a  vehicle  for  affirmatively  enforcing  the  require¬ 
ments  of  conscience  and  good  faith. 

.  ..  .  .  .  .  .  .  .  .  •  I  • 
R.S.  4915,  provides  .  .  .  that  the  remedy  provided  is 

by  ‘bill  in  equity’,  and  the  necessary  inference  is  that 
Congress  intended  that  this  equitable  remedy,  with  its 
incidents  and  limitations  as  established  in  the  eqrlity 
practice,  should  be  the  one  to  be  followed  in  obtaining 
the  review  provided.  It  means  ‘a  proceeding  in  a  cohrt 
of  the  United  States  having  original  equity  jurisdic¬ 
tion  under  the  patent  laws,  according  to  the  ordinary 
course  of  equity  practice  and  procedure.  It  is  not  a 
technical  appeal  from  the  patent-office,  like  that  author¬ 
ized  in  section  4911  (35  U.S.C.A.  §59a),  confined  to  fhe 
case  as  made  in  the  record  of  that  office,  but  is  pre¬ 
pared  and  heard  upon  all  competent  evidence  adducted, 
and  upon  the  whole  merits.’  Butterworth  v.  United 
States,  112  U.S.  50,  61,  5  S.Ct.  25,  31,  28  L.Ed.  656; 
In  re  Squire,  Fed.  Cas.  No.  13,269. 

.  .  .  .  .  .  .  .  .  .  .  .  j 

The  proceedings  in  the  Patent  Office  were  quasi-judicial 
in  character  (Butterworth  v  United  States,  supra) ;  ^nd 
a  fraudulent  attempt  by  forgery  and  perjury  to  pervert 
the  course  of  justice  therein  would  justify  denial  of  a 
patent  to  plaintiff  at  any  stage  of  the  proceedings.” 
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The  Supreme  Court  in  Hazel- Atlas  vs  Hartford-Empire  Co., 
322  U.S.  238  said  (246)  as  to  fraud: 

“Furthermore,  tampering  with  the  administration  of 
justice  in  the  manner  indisputably  shown  here  involves 
far  more  than  an  injury  to  a  single  litigant.  It  is  a 
wrong  against  the  institutions  set  up  to  protect  and 
safeguard  the  public,  institutions  in  which  fraud  can¬ 
not  complacently  be  tolerated  consistently  with  the 
good  order  of  society.  Surely  it  cannot  be  that  preser¬ 
vation  of  the  integrity  of  the  judicial  process  must  al¬ 
ways  wait  upon  the  diligence  of  litigants.  The  public 
welfare  demands  that  the  agencies  of  public  justice  be 
not  so  impotent  that  they  must  always  be  mute  and 
helpless  victims  of  deception  and  fraud.” 

See  also  Precision  Instrument  Mfg.  Co.  vs  Automotive 
Maintenance  Machinery  Co.,  324  U.S.  806,  at  818,  and  Ex 
parte  Mallard,  1946  C.D.  4  (71  PQ  294). 

The  agencies  of  government  cannot  safely  tolerate 
fraud  practiced  upon  them,  or  upon  applicants  before  them. 
No  complacency  toward  fraud  should  be  tolerated.  Perhaps 
more  immediate  is  the  confidence  the  public  must  have 
that  the  Patent  Office  will  not  permit  fraud  to  be  practiced 
upon  it,  for  even  a  moment.  Every  patent  lawyer  must 
constantly  advise  clients  that  they  may  trust  the  Patent 
Office  with  the  secrets  of  their  inventions,  and  that  they 
may  be  confident  that  the  Patent  Office  will  protect  them 
from  fraud,  and  will  restore  to  them  any  rights  denied 
them  because  of  fraud,  the  instant  such  fraud  is  discov¬ 
ered. 


The  judgment  of  the  lower  court  should  be  reversed 
upon  each  of  the  grounds  or  reasons  set  forth  hereinabove. 

Respectfully  submitted, 

Leonard  L.  Kaush, 

Edmund  C.  Rogers, 

Albert  H.  Kjobohneb, 

Counsel  for  Appellants. 
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detailed  references  to  evidence 
for  footnotes  to  Statement  of  the  Case 

Note  3:  j 

Josserand  went  to  Los  Angeles  about  October  12,  1939 
to  see  one  Robert  Power  (295/26-7)  who  had  been  plain¬ 
tiffs’  licensee  (292/1-8)  but  who  was  also  Josserand ’s  agent 
(295/1-6  &  296/15-27  &  301/23-29)  under  contract  (PX- 
89)  to  sell  licenses  to  others  under  Josserand ’s  doubje- 
parking  drive-in  theatre  patent  2,102,718.  Josserand  w^s 
in  Los  Angeles  from  October  13  to  21  of  1939  (291/36  jto 
292/4)  and  first  saw  Power  (295/26-7)  who  told  him  about 
plaintiffs’  drive-over  ramp  construction  like  that  of  Figures 
I,  II  &  III  of  the  Taylor  application  (292/9-18  and  107/5JQ 
3  to  108/XQ  11).  It  was  as  Josserand ’s  agent  that  Power 
asked  Taylor’s  colleague  and  associate  W.  W.  Smith  (wljio 
was  also  in  Los  Angeles  at  that  time)  to  see  Josserahd 
(301/7-13  &  23-31)  for  the  purpose  of  selling  to  plaintiffs 
a  license  under  Josserand ’s  patent  2,102,718  (301/23-37) 
and  such  meeting  took  place  on  October  21, 1939  (301/7-16). 
At  this  meeting  on  October  21, 1939  Smith  disclosed  to  Jos¬ 
serand  the  drive-over  ramp  construction  shown  in  Figure 
ill  (44)  of  the  Taylor  application  (292/16-23)  and  ex¬ 
plained  to  him  the  advantages  thereof  (301/37  to  302/3) 
and  showed  him  the  blueprints  of  PX’s  5(8A)  and  5(8B) 
of  the  drive-over  ramp  type  theatre  which  plaintiffs  had 
designed  for  Cleveland  (302/1-3  &  36-8)  and  suggested  jo 
Josserand  applying  such  drive-over  ramp  idea  to  the 
double-parking  construction  of  Josserand ’s  patent  2,102,71;8 
(302/5-12).  Smith  then  also  told  Josserand  that  this  drive- 
over  ramp  construction  was  Taylor’s  invention,  that  Park¬ 
in  Theatres  had  an  exclusive  license  from  Taylor  and  that 
an  application  on  such  drive-over  ramp  construction  had 
been  filed  by  Taylor,  had  been  allowed  by  the  Patent 
Office  and  was  merely  waiting  the  payment  of  the  final  fqe 
for  the  issuance  of  the  patent  (302/23-25). 
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Note  4: 

Josserand’s  application  as  theretofore  prepared  on  Oc¬ 
tober  14,  1939  (266-7  &  PX-96  at  410)  was  addressed  solely 
to  a  spiral  layout  or  plan-arrangement  of  the  car-aiming 
ramps  and  driveways  of  his  earlier  patent  2,102,718,  which 
had  shown  a  concentric  or  circular  arrangement  of  the 
same; — the  profile-views  of  Figures  2  &  3  of  Josser¬ 
and’s  drawings  (88)  as  completed  on  October  14, 1939  hav¬ 
ing  been  merely  duplicates  of  Figures  2  &  3  of  the  drawings 
of  his  patent  2,102,718,  which  was  the  only  thing  supplied 
to  the  draftsman  for  the  profile  or  contour  of  the  ramps 
and  driveways  (285/31-5  &  286/1-5)  while  for  the  spiral 
layout  or  plan-arrangement  the  plan-drawings  of  plaintiff’s 
Exhibits  77  &  78  were  supplied  to  the  draftsman  (289/5-30). 
The  express  purpose  (76-79  &  81)  of  this  spiral  arrange¬ 
ment  (in  what  otherwise  was  the  precise  construction  of 
his  earlier  patent  2,102,718)  was  to  facilitate  the  backing 
in  and  the  backing  out  of  cars  onto  and  from  the  car-aim¬ 
ing  ramps  (which  backing,  in  or  out,  Taylor’s  drive-over 
ramp  construction  obviated). 

Note  5: 

On  October  24, 1939  Josserand  told  his  attorney,  Lester 
B.  Clark,  that  three  days  earlier  he  had  been  shown  a  draw¬ 
ing  of  the  drive-over  ramp  construction  (303/Qs  76-79) 
and  of  his  experience  in  Los  Angeles  (303/Q  95).  There¬ 
upon  Clark  revised  Josserand’s  application  on  October  24, 
1939  (267/35-39),  by  erasing  portions  of  the  profile-lines 
or  contour-lines  in  Figure  4  (88)  of  Josserand’s  drawing, 
adjacent  the  meeting-points  of  the  car-aiming  ramps  15 
&  16  and  the  intervening  high  riser,  so  as  to  eliminate  there¬ 
from  the  steep  impassable  risers  and  the  abutments  or 
bulk-heads  shown  between  car-aiming  ramps  16  &  15  and 
14  &  13  in  Figure  3  of  Josserand’s  patent  2,102,718  (437), 
and  by  drawing  in  new  contour-lines  of  gradual  reversed 
curvatures  or  slanted  S-shaped  curvatures,  as  they  there¬ 
after  appeared  on  Figure  4  of  the  application-drawing  (88). 
Clark  gave  these  new  gradually-curved  drive-over  ramp 
lines  brand  new  reference-numerals  30  &  31,  which  had  not 
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theretofore  been  used  in  the  specification  and  which  appear 
only  on  substitute-page  5  (80)  of  the  specification  (268/34- 
38,  270/11-31,  272/31-38,  &  273/1-7).  The  specification  Was 
altered  by  adding  the  last  three  lines  to  page  1  thereof 
(76),  by  inserting  substitute-page  5  (80)  containing  a  de¬ 
scription  of  the  drive-over  ramp  idea,  and  by  adding  claims 
11,  12  &  13  (the  only  claims  to  the  drive-over  ramp  idea) 
to  the  last  page  (84)  of  the  claims; — which  claims  had  not 
been  on  that  sheet  when  the  application  was  prepared  on 
October  14,  1939  (270/32-38,  271/1-14).  However,  Clark 
forgot  to  delete  the  two  closely-spaced  parallel  lines  shown 
in  Figures  1  &  2  of  the  drawings  (87-88)  which  correspond 
to  the  identical  lines  in  Figure  1  of  the  patent  2,102,718 
(436)  and  which  reflect,  in  plan  view,  the  steeply  inclined 
risers  and  their  sharp  top  and  bottom  edges,  as  they  Are 
in  the  patent  and  as  they  had  been  in  the  application-drdw- 
ing  prior  to  the  erasure.  Mr.  Clark  likewise  forgot  to 
erase  the  reference-numerals  22  from  Figure  1  of  the  ap¬ 
plication-drawing  (87)  which  refer  to  these  closely-spaced 
parallel  lines,  and  which  reference-numerals  22  had  Ap¬ 
parently  been  used  in  that  part  of  the  specification  which 
had  described  these  sharp-edged  risers,  but  which  had  be^n 
deleted  from  the  specification  during  the  alteration  thereof 
on  October  24,  1939. 

Note  7: 

Josserand  never  knew  or  saw  his  interference-wit¬ 
nesses  Richard  Townsend  (106/Qs  109  &  110)  or  Ted  Town¬ 
send  and  they  never  knew  him  during  the  building  or  ex¬ 
istence  of  the  Galveston  drive-in  theatre  in  1934  nor  until 
shortly  before  they  testified  in  the  Interference  in  1941 
(352/9-12,  &  353/20-24,  &  363/14-27,  &  164/1,  &  366/22-23). 
Likewise  Josserand  never  saw  the  carpenter  Dodson  word¬ 
ing  on  the  theatre  (304/Qs  301-306)  although  Dodson  ad¬ 
mittedly  was  at  least  one  of  the  principal  carpenters  bn 
the  building  of  the  screen  and  benches.  Even  Josserand ’s 
public-use  witness  Dunn  didn’t  recall  Josserand  as  of  1934 
(166/16-17  &  25).  Virtually  all  of  the  other  witnesses  boih 
in  the  interference  and  public-use  who  made  any  claim 
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to  have  actually  worked  upon  or  had  some  business  connec¬ 
tion  with  the  Galveston  theatre,  did  not  know  Josserand  and 
did  not  recall  him  having  had  any  connection  with  the  Gal¬ 
veston  theatre  or  having  ever  been  there. 

Indeed,  his  attorney,  Clark,  first  learned  of  the  ex¬ 
istence  of  the  1934  Galveston  theatre  in  March  of  1940 
(276/38-39,  &  277/1-8  &  20-22)  in  connection  with  his  con¬ 
sultations  with  Josserand  incident  to  the  preparation  of 
the  Preliminary  Statement  (90-1)  which  was  executed  on 
March  25,  1940; — despite  the  fact  that  Clark  had  been  in¬ 
structed  to  file  and  had  proceeded  with  the  preparation  of 
the  application  in  Interference  on  September  21, 1939  (PX 
84  at  410)  which  application  he  completed  (on  the  spiral 
arrangement )  on  October  14,  1939  (PX  96  at  410)  and 
despite  the  fact  that  on  October  24, 1939  Josserand  advised 
Clark  of  the  disclosure  to  him  on  October  21,  1939,  in  Los 
Angeles,  of  the  drive-over  ramp  idea  by  Taylor’s  associates 
(303/Qs  76-79  &  95),  and  despite  the  fact  that  on  December 
19,  1939  Josserand  also  filed  a  reissue  application,  Serial 
No.  311,064  (pages  3  to  14  of  printed  Transcript  of  In¬ 
terference-record  which  is  PX-2)  for  the  reissuance  of 
his  patent  2,102,718  to  include  therein  the  drive-over  ramp 
idea  (in  which  attempt  Josserand  was  unsuccessful:  138 
F.2d  58,  at  59-60,  and  58  F.Supp.  578  and  150  F.2d  159). 

Asked  ( in  the  Interference)  why  he  did  not  file  his  ap- 
plication-in-interference  until  October  28, 1939  if  he  had  the 
drive-over  ramp  invention  in  the  1934  Galveston  theatre, 
Josserand  testified  that  he  was  working  “on  a  angle-park¬ 
ing  arrangement”,  namely  the  spiral  layout,  and  that  it  was 
only  his  “activity  in  connection  with  the  Interference”  (de¬ 
clared  on  February  27, 1940)  that  made  him  realize  that  the 
subject-matter  of  the  Interference  had  been  present  in  the 
1934  Galveston  theatre  (106/Q116  to  107/Q124). 
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including  portions  of 
Statutes  and  Rules  Involved 

emphasis ,  by  italicizing ,  supplied 

Section  4886  of  the  Revised  Statutes  (35  U.  S.  0.  31) : 

“ Any  person  who  has  invented  or  discovered  any 
new  and  useful  art,  machine,  manufacture,  or  composi¬ 
tion  of  matter,  or  any  new  and  useful  improvements 
thereof,  .  .  .  not  known  or  used  by  others  in  this 
country,  before  his  invention  or  discovery  thereof,  and 
not  patented  or  described  in  any  printed  publication  in 
this  or  any  foreign  country,  before  his  invention  or 
discovery  thereof,  or  more  than  one  year  prior  to  his 
application,  and  not  in  public  use  or  on  sale  in  this 
country  for  more  than  one  year  prior  to  his  applica¬ 
tion ,  unless  the  same  is  proved  to  have  been  abandoned , 
may,  upon  payment  of  the  fees  required  by  law,  and 
other  due  proceeding  had,  obtain  a  patent  therefor.” 

Section  4893  of  the  Revised  Statutes  (35  U.  S.  0.  36): 

“Examination  of  invention  and  issuing  of  patent 

‘ 1  On  the  filing  of  any  such  application  and  the  pay¬ 
ment  of  the  fees  required  by  law,  the  Commissioned  of 
Patents  shall  cause  an  examination  to  be  made  of  the 
alleged  new  invention  or  discovery;  and,  if  on  such 
examination  it  shall  appear  that  the  claimant  is  justly 
entitled  to  a  patent  under  the  law,  and  that  the  sam$  is 
sufficiently  useful  and  important,  the  commissiorier 
shall  issue  a  patent  therefor 

Section  4885  of  the  Revised  Statutes  (35  IT.  S.  0.  41) : 
“Time  of  issue;  payment  of  final  fee;  withholding 
patent 

“Every  patent  shall  issue  within  a  period  of  three 
months  from  the  date  of  the  payment  of  the  final  fee, 
which  fee  shall  be  paid  not  later  than  six  months  from 
the  time  at  which  the  application  was  passed  and  pil¬ 
lowed  and  notice  thereof  was  sent  to  the  applicant  or 
his  agent;  .  .  .  ” 
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Rule  167  of  the  Rules  of  Practice  of  the  United  States 
Patent  Office  in  force  at  the  time  herein  concerned: 

* ‘  Every  patent  shall  issue  within  a  period  of  three 
months  from  the  date  of  the  payment  of  the  final  fee, 
which  fee  shall  be  paid  not  later  than  six  months  from 
the  time  at  which  the  application  was  passed  and  al¬ 
lowed  and  notice  thereof  was  sent  to  the  applicant,  his 
attorney  or  his  agent;  and  if  the  final  fee  be  not  paid 
within  that  period  the  patent  shall  be  withheld.  (See 
rule  175.)  In  the  absence  of  request  to  suspend  issue 
the  patent  will  issue  in  regular  course.  The  issue  closes 
weekly  on  Thursday,  and  the  patents  bear  date  as  of 
the  fourth  Tuesday  thereafter.,, 

Rule  109  of  the  Rules  of  Practice  of  the  United  States 
Patent  Office  in  force  at  the  time  herein  concerned: 

“An  applicant  involved  in  an  interference  may, 
within  a  time  fixed  by  the  examiner  of  interferences 
not  less  than  thirty  days  after  the  preliminary  state¬ 
ments  (referred  to  in  rule  110)  of  the  parties  have 
been  received  and  approved,  or  if  a  motion  to  dissolve 
the  interference  has  been  brought  by  another  party, 
within  thirty  days  from  the  filing  thereof,  on  motion 
duly  made  as  provided  by  rule  153,  file  an  amendment 
to  his  application  containing  any  claims  which  in  his 
opinion  should  be  made  the  basis  of  interference  be¬ 
tween  himself  and  any  of  the  other  parties. 

“Such  motion  must  be  accompanied  by  the  proposed 
amendment,  and  when  in  proper  form  will  be  set  by 
the  examiner  of  interferences  for  hearing  before  the 
primary  examiner.  .  .  .  On  the  admission  of  such 
amendment  and  the  adoption  of  the  claims  by  the  other 
parties  within  a  time  specified  the  primary  examiner 
shall  redeclare  the  interference  or  shall  declare  such 
other  interferences  as  may  be  necessary  to  include  the 
said  claims.  .  .  .” 

“ .  .  .  Any  party  to  an  interference  may  bring  a  mo¬ 
tion  to  add  or  substitute  any  other  application  owned 
by  him,  as  to  the  existing  issue ,  or  to  include  an  appli- 
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cation  or  a  patent  owned  by  him,  as  to  claims  which 
should  be  made  the  basis  of  interference  between  him¬ 
self  and  any  of  the  other  parties.  Such  motions  are 
subject  to  the  same  conditions  and  the  procedure  in! 
connection  therewith  is  the  same,  so  far  as  applicable, 
as  hereinabove  set  forth  for  motions  to  amend.” 

Rule  122  of  the  Rules  of  Practice  of  the  United  States ! 

Patent  Office  in  force  at  the  time  herein  concerned: 

“.  .  .  motions  to  shift  the  burden  of  proof,  should 
contain  a  full  statement  of  the  grounds  relied  upon  and  j 
should,  if  possible,  be  made  within  the  time  fixed  by 
the  examiner  of  interferences,  not  less  than  thirty 
days,  after  the  statements  of  the  parties  have  been  re¬ 
ceived  and  approved.  Such  motions  ...  if  in  the 
opinion  of  the  examiner  of  interferences  they  be  in 
proper  form,  will  be  heard  and  determined  by  the  pri-  j 
mary  examiner,  due  notice  of  the  day  of  hearing  being 
given  by  the  Office  to  all  parties.  .  .  . 

“ .  .  .  The  matter  raised  on  a  motion  to  shift  the  bur¬ 
den  of  proof  may  be  reviewed  at  final  hearing.” 

Section  4911  of  the  Revised  Statutes  (35  U.  S.  0.  59a) : 

“ .  .  .If  any  party  to  an  interference  is  dissatisfied 
with  the  decision  of  the  board  of  interference  exam¬ 
iners,  he  may  appeal  to  the  United  States  Court  of  | 
Customs  and  Patent  Appeals:  Provided,  That  such 
appeal  shall  be  dismissed  if  any  adverse  party  to  such 
interference  shall  .  .  .  file  notice  .  .  .  that  he  elects 
to  have  all  further  proceedings,  conducted  as  provided  j 
in  section  63  of  this  title.  Thereupon  the  appellant  j 
shall  .  .  .  file  a  bill  of  equity  under  said  section  63,  j 
in  default  of  which  the  decisions  appealed  from  shall 
govern  the  further  proceedings  in  the  case.” 

Section  4912  of  the  Revised  Statutes  (35  U.  S.  C.  60) : 

“When  an  appeal  is  taken  to  the  United  States 
Court  of  Customs  and  Patent  Appeals,  the  appellant 
shall  .  .  .  file  in  the  Patent  Office  ...  his  reasons  of 
appeal,  specifically  set  forth  in  writing.” 
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Section  4913  of  the  Revised  Statutes  (35  TJ.  S.  0.  61) : 

“ .  .  .  The  party  appealing  shall  lay  before  the 
court  certified  copies  of  all  the  original  papers  and 
evidence  in  the  case,  and  the  commissioner  shall  fur¬ 
nish  the  court  with  the  grounds  of  his  decision,  fully 
set  forth  in  writing,  touching  all  the  points  involved 
by  the  reasons  of  appeal.” 

Section  4914  of  the  Revised  Statutes  (35  U.  S.  0.  62) : 

“Determination  of  appeal;  revision  of  former  decision 

“The  court ,  on  petition,  shall  hear  and  determine 
such  appeal,  and  revise  the  decision  appealed  from  in 
a  summary  way,  on  the  evidence  produced  before  the 
commissioner,  .  .  .  and  the  revision  shall  be  confined 
to  the  points  set  forth  in  the  reasons  of  appeal.  After 
hearing  the  case  the  court  shall  return  to  the  commis¬ 
sioner  a  certificate  of  its  proceedings  and  decision, 
which  shall  be  entered  of  record  in  the  Patent  Office, 
and  shall  govern  the  further  proceedings  in  the  case. 
But  no  opinion  or  decision  of  the  court  in  any  such 
case  shall  preclude  any  person  interested  from  the 
right  to  contest  the  validity  of  such  patent  in  any  court 
wherein  the  same  may  be  called  in  question.” 

Section  4915  of  the  Revised  Statutes  (35  U.  S.  C.  63) : 

“Bill  in  equity  to  obtain  patent 

“Whenever  a  patent  on  application  is  refused  by 
the  Board  of  Appeals  or  whenever  any  applicant  is  dis¬ 
satisfied  with  the  decision  of  the  board  of  interfer¬ 
ence  examiners,  the  applicant,  unless  appeal  has  been 
taken  to  the  United  States  Court  of  Customs  and 
Patent  Appeals,  and  such  appeal  is  pending  or  has 
been  decided,  in  which  case  no  action  may  be  brought 
under  this  section,  may  have  remedy  by  bill  in 
equity,  if  filed  within  six  months  after  such  refusal 
or  decision;  and  the  court  having  cognizance  thereof, 
on  notice  to  adverse  parties  and  other  due  proceedings 
had,  may  adjudge  that  such  applicant  is  entitled,  ac¬ 
cording  to  law,  to  receive  a  patent  for  his  invention, 
as  specified  in  his  claim  or  for  any  part  thereof,  as  the 
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facts  in  the  case  may  appear.  And  such  adjudication, 
if  it  be  in  favor  of  the  right  of  the  applicant,  shall, 
authorize  the  commissioner  to  issue  such  patent  on  thel 
applicant  filing  in  the  Patent  Office  a  copy  of  the  ad-! 
judication  and  otherwise  complying  with  the  require¬ 
ments  of  law.  In  all  cases  where  there  is  no  opposing 
party  a  copy  of  the  bill  shall  be  served  on  the  commis¬ 
sioner;  .  .  .  The  testimony  and  exhibits,  or  parts 
thereof,  of  the  record  in  the  Patent  Office  when  admitted 
shall  have  the  same  force  and  effect  as  if  originally 
taken  and  produced  in  the  suit.” 

Commissioner’s  order  of  January  4,  1950,  reported  at ! 

630  0.  G.  617: 

'‘1.  Purpose  of  Notice.  This  notice  sets  forth  the 
present  position  of  the  Office  concerning  the  status  of  an 
application  following  ex  parte  appeal  to  the  Court  of 
Customs  and  Patent  Appeals.  Any  prior  decisions  or 
instructions  of  the  Commissioner  inconsistent  with  this  j 
Notice  are  overruled  from  the  date  hereof. 

“2.  Certificate  of  the  Court.  After  hearing  the  case 
the  Court  returns  to  the  Office  ‘a  certificate  of  its  pro¬ 
ceedings  and  decision,  which  shall  be  entered  of  record  j 
in  the  Patent  Office,  and  shall  govern  the  further  pro¬ 
ceedings  in  the  case.’  (R.S.  4914;  35  U.S.C.  62.)  The  | 
receipt  of  this  certificate  by  the  Office  marks  the  con-  | 
elusion  of  the  appeal. 

“3.  All  claims  rejected.  If  all  claims  in  the  case  stand 
rejected,  proceedings  on  the  application  are  considered 
terminated  on  the  date  of  receipt  of  the  Court’s  certifi¬ 
cate  and  the  application  is  not  open  to  subsequent 
amendment  and  prosecution  by  the  applicant.  The  | 
application  is  no  longer  considered  pending. 

“4.  Some  claims  allowed.  If  some  claims  in  the  case 
stand  allowed,  either  by  reversal  of  the  Office  decision 
by  the  Court  or  by  having  been  allowed  by  the  Exam¬ 
iner  or  the  Board  of  Appeals,  proceedings  are  consid¬ 
ered  terminated  as  to  the  rejected  claims.  Action  by 
the  applicant  canceling  the  rejected  claims  is  not  con¬ 
sidered  necessary.  The  Examiner  will  pass  the  case 
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for  issue  forthwith  on  the  allowed  claims,  the  applicant 
being  advised  of  such  action.  The  rejected  claims  may 
be  canceled  by  the  Examiner  with  an  appropriate  nota¬ 
tion  on  the  margin,  to  avoid  confusion  of  the  printer. 
However,  if  formal  matters  remain  to  be  attended  to, 
the  Examiner  should  take  appropriate  action  on  such 
matters,  setting  a  shortened  period  for  reply,  but  the 
application  is  considered  closed  to  further  prosecution 
except  as  to  such  matters.,, 

Rule  60-b  of  the  Federal  Rules  of  Civil  Procedure: 

“(b)  Mistakes;  Inadvertence;  Excusable  Neglect; 
Newly  Discovered  Evidence;  Fraud,  etc. 

“On  motion  and  upon  such  terms  as  are  just,  the 
court  may  relief  a  party  or  his  legal  representative 
from  a  final  judgment,  order,  or  proceeding  for  the 
following  reasons:  (1)  mistake,  inadvertence,  surprise, 
or  excusable  neglect;  (2)  newly  discovered  evidence 
which  by  due  diligence  could  not  have  been  discovered 
in  time  to  move  for  a  new  trial  under  Rule  59(b) ;  (3) 
fraud  ( whether  heretofore  denominated  intrinsic  or  ex¬ 
trinsic),  misrepresentation,  or  other  misconduct  of  an 
adverse  party ;  .  . 

•  ••••• 

“This  rule  does  not  limit  the  power  of  a  court  to  enter¬ 
tain  an  independent  action  to  relieve  a  party  from  a 
judgment,  order,  or  proceeding,  or  to  grant  relief  to  a 
defendant  not  actually  personally  notified  as  provided 
in  Title  28,  USC  §  1655,  or  to  set  aside  a  judgment  for 
fraud  upon  the  court.  Writs  of  coram  nobis,  coram 
vobis,  audita  querela,  and  bills  of  review  and  bills  in 
the  nature  of  a  bill  of  review,  are  abolished,  and  the 
procedure  for  obtaining  any  relief  from  a  judgment 
shall  be  by  motion  as  prescribed  in  these  rules  or  by  an 
independent  action. 9  9 
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STATEMENT  OF  QUESTION  PRESENTED 

In  the  opinion  of  the  appellee,  the  question  presented 
by  this  appeal  is  whether  an  applicant  who  has  been 
finally  held  by  the  United  States  Court  of  Customs  and 
Patent  Appeals  not  to  be  the  first  inventor  of  certain 
subject  matter  may  never  the  less  obtain  a  patent  con¬ 
taining  claims  which  define  nothing  patentable  over 
such  subject  matter. 
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Samuel  Herbert  Taylor,  Jr.,  et  al.,  appellants 

I 

v.  j 

I 

John  A.  Marzall,  Commissioner  of  Patents,  appeli.ee 


APPEAL  FROM  TEE  JUDGMENT  OF  THE  UNITED  STATES 
DISTRICT  COURT  FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  THE  COMMISSIONER  OF  PATENTS 


INTRODUCTION 

This  case  involves  an  appeal  from  the  judgment  of 
the  United  States  District  Court  for  the  District  of 
Columbia  dismissing  the  complaint  in  an  action  under 
R.  S.  4915  (35  U.S.C.  63)  in  which  the  plaintiff  sought 
to  have  the  court  authorize  the  allowance  of  a  patent 

i 

on  an  alleged  invention  in  a  drive-in  theater.  The  basis 
of  the  court’s  refusal  was  that  the  essential  features  of 

i 

the  alleged  invention  claimed  here  were  involved  in  ah 
interference  proceeding  which  was  unsuccessfully 


(i) 
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tested  by  the  appellant  before  the  Court  of  Customs  and 
Patent  Appeals  and  that  the  appellant’s  claim  of  right 
to  a  patent  on  the  subject  matter  here  involved  is  there¬ 
fore  res  judicata  against  him. 

SUMMARY  OF  ARGUMENT 

1.  The  remedies  of  appeal  under  R.  S.  4911  and  Civil 
Action  under  R.  S.  4915  are  mutually  exclusive  and  a 
final  decision  made  under  one  of  those  sections  cannot 
be  reviewed  or  collaterally  attacked  in  a  proceeding 
under  the  other. 

2.  After  a  final  decision  by  the  Board  of  Interference^  1 
Examiners  of  the  Patent  Office,  either  party  may  elect 
to  have  any  further  proceedings  conducted  under  R.  S. 
4915,  and,  if  neither  elects  to  do  so,  both  are  bound  by 
the  decision  of  the  Court  of  Customs  and  Patent 
Appeals. 

3.  It  is  res  judicata  against  the  present  appellant  > 

that  a  structure  as  defined  by  the  count  of  interference 
No.  78,008  was  reduced  to  practice  by  another  inventor 
prior  to  the  conception  of  such  structure  by  the  appel-  I 
lant.  i 

4.  The  claims  here  involved  define  nothing  patent- 
able  over  the  structure  referred  to  in  paragraph  3, 
supra. 

ARGUMENT 

The  case  of  Josserand  v.  Taylor,  decided  by  the  Court 
of  Customs  and  Patent  Appeals  and  reported  in  138 
F.  2d  58,  31  CCPA  709,  involved  a  contest  between  the 
present  appellant,  Taylor,  and  one  Louis  P.  J osserand 
as  to  priority  of  invention  of  the  subject  matter  of  the 
following  claim : 
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“In  a  drive-in  theater  a  plurality  of  inclined  pack¬ 
ing  ramps  for  elevating  the  front  ends  of  auto¬ 
mobiles  parked  in  said  theater,  a  plurality  of  in¬ 
clined  drive-over  ramps  merging  with  the  higher 
portions  of  said  parking  ramps,  and  a  plurality  jof 
driveways,  each  of  said  driveways  merging  with  tlhe 
lower  portion  of  one  of  said  drive-over  ramps  bn 
one  side  thereof  and  with  the  lower  portion  of  on'e 
of  said  parking  ramps  on  the  other  side  thereof.” 

Prior  to  consideration  of  the  case  by  the  court,  the 

i 

Patent  Office  Board  of  Interference  Examiners  had 
held  Josserand’s  proofs  to  be  insufficient  and  awarded 
priority  to  Taylor.  Josserand  appealed  to  the  Court 
of  Customs  and  Patent  Appeals  and  Taylor  did  not 
exercise  his  right,  under  R.  S.  4911  of  electing  “to  have 
all  further  proceedings  conducted  as  provided  in  sec¬ 
tion  63  of  this  title  [R.  S.  4915]  ”.  Both  parties  thus 
agreed  to  consideration  of  the  case  by  the  Court  pf 
Customs  and  Patent  Appeals. 

That  court  found  that  the  subject  matter  of  the  claim 
had  been  reduced  to  practice  by  J osserand  in  1934  and, 
since  Taylor  alleged  no  date  prior  to  1937,  Josserand 
was  held  to  be  the  first  inventor.  Thereafter  Taylor 
sought  to  reopen  the  case  on  the  ground  that  Josserand  fs 
evidence  was  fraudulent,  but  the  court,  in  a  decision 
reported  in  159  F.  2d  249,  34  CCPA  824,  refused  tjo 
reopen  and  held  that  “the  record  before  us  wholly  fails 
to  establish  that  appellant  Josserand  either  ‘confessed’ 
or  ‘virtually  confessed’  that  he  committed  a  fraud  on 
this  court,  or  that  he  repudiated  his  testimony  or  thajt 
of  his  witnesses  in  the  interference  proceeding  or  thap 
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any  fraud  was  committed  by  appellant  Josserand  as 
to  any  material  issue  in  that  proceeding”. 

The  court  below  held  that  the  decision  of  the  Court 
of  Customs  and  Patent  Appeals  awarding  priority  to 
Josserand  was  res  judicata  and  could  not  be  collaterally 
attacked  in  the  present  proceeding.  That  holding  is 
clearly  correct.  In  Hemphill  v.  Coe,  74  App.  D.  C.  123, 
121  F.  2d  897,  this  Court  said : 

“Under  section  4915,  an  appeal  from  a  decision  of 
the  Patent  Office  (Board  of  Appeals)  to  the  Court 
of  Customs  and  Patent  Appeals  precludes  later 
maintainence  of  a  bill  in  equity  upon  the  same 
application.  The  remedies  are  alternative  and 
mutually  exclusive,  though  differing  in  that  the 
equity  suit  affords  an  opportunity  for  introduc¬ 
tion  of  new  evidence  which  is  lacking  in  the  appeal. 
The  remedy  elected  is  conclusive  of  the  issues, 
raised  and  those  which  might  have  been  raised.” 

The  fact  that  the  interference  involved  Josserand 
and  Taylor  while  the  present  case  involves  Taylor  and 
the  Commissioner  of  Patents  is  not  material.  As  was 
said  by  this  Court  in  In  re  Marconi,  38  App.  D.  C.  286 : 

“The  distinction  is  one  of  form,  and  not  of  sub¬ 
stance— the  effect  of  his  [the  Commissioner’s] 
representation  of  Babcock’s  interest  for  the  pur¬ 
pose  of  urging  the  former  adjudication  is  for  all 
purposes  of  the  present  proceeding,  the  same  as  if 
Babcock  were  a  formal  party.” 

While  Taylor  did  not  take  the  appeal  in  the  interfer¬ 
ence  proceeding,  he  might,  as  already  noted,  have 
elected  to  have  proceedings  in  that  case  conducted  in 
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equity  under  R.  S.  4915.  His  failure  to  do  so  then  pre¬ 
cludes  him  from  seeking  relief  in  equity  after  the  ger¬ 
mination  of  the  interference. 

The  present  case,  so  far  as  the  issue  of  res  judicata  is 
concerned,  is  substantially  on  all  fours  with  Chase  ei  al 
v.  Coe,  74  App.  D.  C.  152,  122  F.2d  198.  In  that  c^se 
Chase  had  been  awarded  priority  by  the  Patent  Office 

I 

in  an  interference  proceeding  and  when  his  opponent 
appealed,  had  not  elected  to  have  proceedings  trans¬ 
ferred  to  equity  as  permitted  by  R.  S.  4911.  The  Coprt 
of  Customs  and  Patent  Appeals  reversed  the  Patent 
Office  and  Chase  then  sought  relief  by  an  action  under 
R.  S.  4915  against  the  Commissioner.  In  holding  tlfat 
the  decision  of  the  Court  of  Customs  and  Patent  Ap¬ 
peals  could  not  be  collaterally  attacked  in  that  manner, 
this  Court  said : 

“Both  the  history  of  the  court  review  sections  of 
the  patent  statute  and  the  language  of  the  several 
sections  clearly  indicate  the  purpose  of  Congress 
to  require  a  defeated  applicant  to  elect  between  an 
appeal  to  the  Court  of  Customs  and  Patent  Appeals 
and  a  suit  under  R.  S.  4915,  but  in  no  case  to  ha^e 
both.  And  in  an  interference  case  the  limitation 
applies  equally  to  his  successful  opponent.  The 
later’s  right  to  have  the  proceedings  in  equity  is 
preserved  by  the  provision  in  R.  S.  4911  authoris¬ 
ing  him  to  have  the  appeal  dismissed  and  to  require 
his  adversary  to  resort  to  R.  S.  4915.  Nothing 
could  be  fairer  than  this.  In  short,  the  right  to 
appeal  to  the  Court  of  Customs  and  Patent  Appeals 
is  an  optional  right,  and  election  to  proceed  there 
must  be  mutual,  and  where  this  happens,  it  confines 
all  further  proceedings  to  that  court.  If  it  were 
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otherwise,  the  obvious  purpose  of  the  amendment 
of  1927,  to  reduce  the  number  of  appeals  in  patent 
application  cases  would  be  nullified,  and  litigation 
would  be  prolonged  beyond  reason.  And,  in  addi¬ 
tion  to  this,  the  jurisdiction  of  the  Court  of  Cus¬ 
toms  and  Patent  Appeals,  which  includes  the  power 
to  review  decisions  of  the  Patent  Office  and  affirm, 
modify  or  reverse  the  same  (Sec.  194  Judicial  Code, 
R.  S.  4914)  and  to  certify  its  decision  to  the  Com¬ 
missioner  to  the  end  that  it  shall 1  govern  the  fur¬ 
ther  proceedings  in  the  case’;  would  become  a 
shadow  without  substance  or  being.  And  this,  we 
think,  was  not  the  purpose  Congress  had  in  view. 
*  *  *  We  think,  as  we  have  said  in  our  former 
opinions,  that  the  decision  of  the  Court  of  Customs 
and  Patent  Appeals,  after  submission  of  the  case 
to  it  without  protest,  is  conclusive  as  to  all  the  mat¬ 
ters  adjudicated  by  it.  The  anomalous  procedure 
of  a  new  appeal  through  an  equity  proceedings 
never  was  intended  and,  as  we  have  already  sug¬ 
gested,  would  defeat  the  purpose  of  the  1927  amend¬ 
ments  to  R.  S.  4915,  which  was  to  limit  resort  to 
that  section  to  cases  in  which  the  option  to  go  to  the 
Court  of  Customs  and  Patent  Appeals  had  not  been 
availed  of.” 

It  is  interesting  to  note  that  this  Court  refused  to 
consider  the  merits  of  the  decision  of  the  Court  of  Cus¬ 
toms  and  Patent  Appeals  despite  the  fact  that  that  deci¬ 
sion  was  avowedly  in  conflict  with  the  views  of  this 
court  (See  Avery  v.  Chase,  101  F.2d  205,  26  CCPA  822 
and  American  Cyanamid  Co.  v.  Coe,  70  App.  D.  C.  330, 
106  F.2d  851). 

The  attempt  to  inject  the  issue  of  fraud  into  this  case 
cannot  affect  the  applicability  of  the  doctrine  of  res 


judicata.  If  any  fraud  was  perpetrated,  the  tribunal 
defrauded  was  the  Court  of  Customs  and  Patent  Ap¬ 
peals.  That  court,  however,  has  expressly  held  that  jit 
does  not  consider  itself  to  have  been  defrauded,  and 
that  should  end  the  matter.  In  any  event,  if  any  fur¬ 
ther  consideration  is  to  be  given  the  question,  it  should 
be  by  that  court  and  not  by  this  one. 

It  should  be  noted  that,  if  the  interference  decision  is 

i 

not  res  judicata  and  is  to  be  re-tried  by  this  Court, 
Josserand  would  be  a  necessary  party.  Clearly  this 
Court  could  not  properly  decide  that  Josserand ’s  testi¬ 
mony  was  fraudulent  and  that  he  was  not  the  first  ini- 
ventor  of  the  interfering  subject  matter,  in  a  proceed¬ 
ing  in  which  he  is  not  involved.  If  the  interference  is 
to  be  re-tried  it  should  be  done  as  an  interference  an^L 
not  as  a  suit  against  the  Commissioner  of  Patents. 

For  the  reasons  given,  it  is  submitted  that  this  casd 
must  be  approached  on  the  assumption  that  the  struck 
ture  in  issue  in  the  interference  was  reduced  to  practic^ 
by  Josserand  in  1934  and  that  Taylor,  therefore,  is  not 
the  first  inventor  thereof.  From  this  it  follows  that 
Taylor  cannot  be  allowed  any  claim  unless  it  define^ 
something  inventive  over  that  structure  (Daniels  v.  Coe, 
73  App.  D.  C.  54, 116  F.2d  941 ;  In  re  Sola,  77  F.2d  627| 
22  CCPA  1313 ;  In  re  Karplus,  97  F.2d  100,  25  CCP4 
1192). 


The  interference  count  was  directed  to  the  so  called 
drive-over  feature,  consisting  in  rounding  the  front 
edge  of  the  parking  space  of  a  drive-in  theater  so  that 
a  car  may  be  driven  over  it  to  the  space  in  front.  It  has 
been  finally  held  that  Taylor  is  not  the  first  inventor  of  I 
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that  feature  and  accordingly  it  cannot  be  relied  on  to 
support  the  allowance  of  the  appealed  claims. 

Moreover,  the  effect  of  an  adverse  decision  in  an  in¬ 
terference  is  to  dispose  of  every  question  and  the  right 
to  every  claim  which  was  or  might  have  been  included 
in  the  issue  of  the  interference  (Blackford  v.  Wilder, 
28  App.  D.  C.  535 ;  In  re  Marconi,  38  App.  D.  0.  286 ; 
Daniels  v.  Coe,  73  App.  D.  C.  54) .  The  disclosure  of  the 
Josserand  application  involved  in  the  interference  is, 
therefore,  a  part  of  the  prior  art  so  far  as  Taylor  is 
concerned. 

The  court  below  found  that,  when  the  drive-over 
feature  which  Taylor  lost  in  the  interference  is  re¬ 
garded  as  part  of  the  prior  art,  the  claims  here  in  issue 
define  nothing  patentable  over  that  art.  This  holding 
is  clearly  correct. 

Thus,  referring  to  claim  10  and  comparing  it  with  the 
Hollingshead  patent  (Appendix  429)  it  will  be  seen 
that  the  patent,  especially  in  Figs.  3  and  4,  shows  a 
drive-in  theater  including  car-aiming  ramps  14  for 
elevating  the  front  end  of  an  automobile  and  drive-ways 
15  merging  with  the  lower  portion  of  the  ramps,  the 
area  of  merger  being  flat  as  called  for  by  the  claim. 
The  patent  also  shows  a  second  drive-way  in  front  of 
each  drive-over  ramp.  Claim  10  is  thus  readable  on 
Hollingshead  except  that  the  ramps  of  the  patent  are 
not  rounded  for  driving  over.  However,  it  has  been 
conclusively  held  that  Taylor  is  not  the  first  inventor  of 
that  feature,  and  accordingly,  he  is  clearly  not  entitled 
to  a  claim  which  presents  no  other  distinction  than  that 
over  the  prior  art.  In  other  words,  there  would  be  no 
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invention,  in  view  of  the  subject  matter  in  issue  in  the 
interference,  in  rounding  the  forward  edges  of  tjie 
ramps  of  Hollingshead,  to  permit  cars  to  be  driven  over 
them. 

Claim  12  adds  to  claim  10  the  statements  that  the 
ramps  are  arcuate  and  centered  on  the  screen  and  that 
there  is  a  driveway  between  each  two  ramps.  Tho^e 
features  are  clearly  shown  by  Hollingshead  and  it  fal¬ 
lows  that  claim  12,  like  claim  10,  distinguishes  over  the 
patent  only  by  reciting  the  drive-over  feature,  and  is 
therefore  unpatentable  to  Taylor  for  the  reasons  given 
above. 


Claim  13,  while  considerably  more  verbose  than  claim 
12,  appears  to  include  no  more  structure.  It  is  fully 
anticipated  by  Hollingshead  except  for  the  drive-over 
feature,  and  is  therefore  unpatentable. 

Claim  14  does  not  differ  materially  from  the  clainis 
previously  considered.  The  lengthy  dissertation  on  the 
median  plane  contained  in  this  claim  means  nothing 
more  than  that  the  ramps  are  symmetrical  with  respect 
to  the  screen  which,  of  course,  is  an  obvious  arrange¬ 
ment  and  is  shown  by  Hollingshead. 

Claim  15  is  substantially  the  same  as  claim  10,  anjl 
seems  to  require  no  separate  discussion. 

It  would  be  inherent  in  the  use  of  drive-over  ramps 
in  the  Hollingshead  theater  that  any  car  would  always 
be  able  to  leave  its  parking  space  by  a  forward  mover 
ment.  That  idea  is  also  clearly  disclosed  by  the  British 
patent  to  Field  (Appendix  440)  and  presents  nothing 
of  a  patentable  nature. 

From  the  foregoing,  it  will  be  seen  that  the  appealed 
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claims  present,  at  best,  nothing  more  than  the  assembly 
in  one  structure  of  features  which  are  old  individually 
and  which,  when  assembled,  perform  nothing  more 
than  their  old  functions.  Such  an  arrangement  is 
clearly  lacking  in  patentability  (A  &  P  Tea  Co.  v. 
Supermarket  Equipment  Co.,  340  U.  S.  147.) 

Attention  is  also  directed  to  the  decision  of  the  Court 
of  Appeals,  First  Circuit,  in  Loewe’s  Drive-In  Theatres 
Inc.  v.  Park-In  Theatres,  Inc.,  174  F.  2d  547,  in  which 
the  Hollingshead  patent  No.  1,909,537,  above  referred 
to,  was  held  invalid.  The  observations  of  the  court  as 
to  the  obvious  nature  of  the  construction  features  of  a 
drive-in  theater  are  thought  to  be  in  point  here.  The 
expedients  here  claimed  would,  it  is  submitted,  be  obvi¬ 
ous  to  anyone  given  the  problem  of  moving  cars  into 
and  out  of  the  theater  and  placing  them  in  the  proper 
position  for  viewing  the  screen. 

APPELLANT’S  BRIEF 

Certain  contentions  made  in  the  appellant’s  brief 
appear  to  call  for  specific  comment. 

The  appellant  seems  to  argue  in  several  places,  as, 
for  example,  on  pages  26,  34,  and  35  that  the  Josserand 
application  is,  in  some  way,  the  basis  of  the  present 
rejection,  so  that  the  abandonment  or  striking  out  of 
that  application  would  remove  the  ground  of  rejection. 
That,  of  course,  is  not  the  case.  One  basis  of  the  rejec¬ 
tion  is  the  final  holding  by  the  Court  of  Customs  and 
Patent  Appeals  that  Josserand  constructed  and  suc¬ 
cessfully  operated  a  theater  containing  all  material 
features  of  the  appealed  claims  prior  to  Taylor’s  con¬ 
ception.  If  that  holding  is  correct,  Taylor  is  not  the 


first  inventor,  regardless  of  what  may  happen  to  the 
J  osserand  application. 

The  assertion  in  part  1(a)  of  appellant’s  Statement 
of  Questions  Presented  that  “The  Commissioner  foiind 
fraud  in  junior  party’s  proofs  of  the  matter  upon  which 
such  interference  decision  had  been  based  and  held  that 
his  application  should  be  stricken  for  fraud”  is  incor¬ 
rect  in  two  respects.  The  Commissioner  did  not  find 
fraud  in  the  interference  testimony.  He  held  that  tl^at 
testimony  was  in  such  conflict  with  the  public  use  testi¬ 
mony  as  to  raise  a  presumption  of  fraud  in  one  of  thein ; 
and  required  J  osserand  to  show  cause  why  his  applica¬ 
tion  should  not  be  stricken.  Josserand  filed  a  response 
which  was  never  considered  on  its  merits,  since  the 
abandonment  of  his  application  made  the  question  moot. 
Accordingly,  it  was  never  held  that  the  application 
should  be  stricken.  It  is  proper  to  add  that  the  Copi- 
missioner’s  opinion  as  to  fraud  could  not,  in  any  case, 
be  material  here,  since  the  decision  of  the  Court  iof 
Customs  and  Patent  Appeals  must  “govern  further 
proceedings  in  the  case”  (35  U.S.C.  62). 

The  statement,  beginning  at  the  bottom  of  page  33  of 
appellant’s  brief,  that  the  Court  of  Customs  and  Pateht 
Appeals  acted  ultra  vires  in  Josserand  v.  Taylor,  159 
F.  2d  249,  and  that  its  action  “was  a  sheer  nullity”; is 
surprising  in  view  of  the  fact  that  such  action  was  based 
on  a  petition  which  the  appellant  himself  had  filed.  The 
admission  that  such  filing  “may  have  been  ill-advised” 
is  conservative.  It  is  submitted  that  the  appellant  is 
not  in  a  favorable  position  to  question  the  Court’s  right 
to  consider  a  matter  which  he  himself  had  raised. 
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The  appellant’s  brief  also  appears  to  confuse  the 
right  of  the  Patent  Office  to  raise  new  grounds  of  rejec¬ 
tion  after  a  decision  by  the  Court  of  Customs  and  Pat¬ 
ent  Appeals  with  an  alleged  right  of  the  Office  to  rein¬ 
vestigate  the  exact  question  decided,  upon  presentation 
of  new  evidence.  The  distinction  is  clearly  brought 
out  in  this  Court’s  decision  in  Jeffery  v.  Kingsland,  86 
U.  S.  App.  D.  C.  13, 179  F.  2d  35.  The  Patent  Office  is 
not  precluded  from  raising  a  new  rejection  against  a 
party  who  successfully  overcomes  a  rejection  in  the 
court,  or  who  wins  an  interference,  but  it  cannot  act 
in  conflict  with  the  court  on  the  specific  issue  adjudi¬ 
cated. 

The  appellant’s  arguments  as  to  why  he  should  not 
be  bound  by  his  election  not  to  have  the  interference 
proceed  under  R.  S.  4915  appear  to  be  disposed  of  by 
Chase  v.  Coe,  74  App.  D.  C.  152, 122  F.  2d  198.  Every¬ 
thing  said  on  the  matter  here  was  or  could  have  been 
said  there.  The  appellant  knew  the  advantages  and  dis¬ 
advantages  of  proceedings  under  R.  S.  4911  and  4915 
and  should  be  bound  by  his  election.  Having  agreed  to 
abide  by  the  appeal  under  R.  S.  4911  he  cannot  shift  to 
4915  merely  because  subsequent  events  make  that  seem 
desirable. 

The  case  of  Etten  v.  Lovell,  83  F.  Supp.  178,  cited 
by  the  appellant  is  not  in  point  since  it  does  not  involve 
res  judicata  but  merely  the  weight,  to  be  given  in  a 
4915  proceeding  to  a  decision  of  the  Court  of  Customs 
and  Patent  Appeals,  in  a  co-pending  case,  based  on  the 
same  evidence. 

The  fact  that  the  appellant  devotes  only  one  page  of 


his  forty-two  page  brief  to  an  argument  that  his  claims 
are  patentable  over  Josserand,  is  indicative  of  the  weak- 
ness  of  his  position  on  that  matter.  He  does  not  even 
attempt  to  point  out,  in  the  separate  claims,  the  limita¬ 
tions  alleged  to  distinguish  over  J osserand.  The  claims 
have  been  treated  separately  herein  and  it  is  not  neces¬ 
sary  to  comment  on  that  portion  of  appellant’s  brief, 
except  to  note  that  the  no-backing  feature  apparently 
was  not  considered  important  until  appellant  had  lost 
the  interference  and  that  the  record  contains  no  basis 
for  the  assertion  on  page  39  of  appellant’s  brief  that 
* ‘this  is  the  difference  between  a  commercially  success¬ 
ful  theater  and  one  that  has  never  proved  successful”. 

l 

CONCLUSION 

I 

It  is  submitted  that  the  subject  matter  of  the  prior 
interference,  including  the  drive-over  ramp,  is  prior 
art  as  against  Taylor,  and  that  the  appealed  claims 
clearly  lack  invention  over  the  prior  art,  including  such 
subject  matter.  The  decision  appealed  from  was  there¬ 
fore  correct  and  should  be  affirmed. 

Respectfully  submitted, 

i 

E.  L.  Reynolds,  i  ~ 

7  i 

Solicitor ,  United  States  Patent  Office, 

Attorney  for  Appellee. 

January,  1952.  j 
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Appellees’  brief  fails  to  answer  the  vital  questions  presented  by 

this  appeal . 

Fraud  issue  was  not  before  the  CCPA  nor  adjudicated  by  it  in 

Josserand  vs  Taylor,  138  F.2d  58 . 

Decision  of  CCPA  under  R.S.  4911-4914  bars  subsequent  suit 
under  R.S.  4915  only  in  respect  to  matters  adjudicated  by 
CCPA  within  its  jurisdiction  and  powers  as  limited  by 

R.S.  4914 . 

Chase  vs  Coe  does  not  apply  here  because  neither  the  issue  of 
fraud  nor  the  after-discovered  evidence  of  fraud  was  before 
the  CCPA  in  Josserand  vs  Taylor,  138  F.2d  58  and  because 
the  CCPA  was  without  jurisdiction  to  determine  such  issue 
or  to  consider  such  after-discovered  evidence  in  Josserand 

vs  Taylor,  159  F.2d  249  . 

Commissioner’s  argument  would  preclude  all  relief  from  fraud 

shown  by  after-discovered  evidence . 

Commissioner’s  argument  would  create  a  novel  burden  not  con¬ 
templated  by  the  Statute,  R.S.  4911-4915  . 

Jurisdiction  over  subject-matter  can  not  be  conferred  by  the  con¬ 
sent,  waiver  or  any  other  act  of  party . 

Chase  vs  Coe  merely  represents  an  estoppel  to  relitigate  under 
R.S.  4915  the  matters  actually  adjudicated  under  R.S.  4911- 
4914  and  does  not  stand  for  an  estoppel  to  litigate  under 
R.S.  4915  matters  which  had  not  been  adjudicated  and 
could  not  be  adjudicated  in  prior  appeal  under  R.S.  4911- 

4914  . 

Commissioner  in  error  in  suggesting  that  Josserand  is  a  neces¬ 
sary  or  indispensable  party  to  the  present  action . 

Four  prior-art  patents  cited  by  the  Commissioner  are  irrelevant 
and  present  no  issue  in  this  case  because  Answer  admits 
that  claims  are  patentable  to  Taylor  over  all  four  prior 
patents  and  over  any  combination  thereof; — the  Answer 
admitting  that  the  claims  on  appeal  would  be  allowed  to 
Taylor  except  for  Josserand’s  (now  abandoned)  interfer¬ 
ence-application  and  interference-record . 

Commissioner  has  already  found  and  has  admitted  that  Jos¬ 
serand  had  committed  fraud . 

Conclusion:  under  the  authorities  Commissioner  has  the  right 
and  duty  to  issue  patent  to  Taylor,  under  the  circumstances 
of  this  case . 
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The  Commissioner’s  brief  does  not  answer  the  ques¬ 
tions  presented  by  this  appeal. 

The  Commissioner  nowhere  gives  any  answer  to  the 
vital  question  presented  by  this  appeal,  namely,  what  is 
to  he  done  with  evidence  newly  discovered  after  a  ruling 
hy  the  CCPA  awarding  priority  in  an  interference. 

It  is  entirely  clear  from  the  Commissioner’s  brief  that 
he  has  no  answer  to  our  question,  as  his  only  reference  to 
the  question  is  the  superficial  statement  in  his  brief  (page 
7)  that:  | 

“.  .  .  In  any  event,  if  any  further  consideratioh 
is  to  be  given  the  question,  it  should  be  that  the  court 
(the  CCPA)  and  not  by  this  one.” 

What  we  ask  the  Commissioner  now  is  the  same  thing  we 
asked  in  our  main  brief  and  which  his  brief  does  not  an¬ 
swer:  How  can  we  go  back  to  the  Court  of  Customs  & 
Patent  Appeals  with  newly-discovered  evidence  when  the 
Statute,  R.  S.  4911-4914,  expressly  limits  the  jurisdiction 
and  authority  of  the  Court  of  Customs  &  Patent  Appeals 
(a)  to  the  original  record  before  the  Patent  Office,  and  (b)j 
to  a  summary  revision  of  the  decision  appealed  from,  and 
(c)  to  the  points  set  forth  in  the  reasons  of  appeal. 

As  the  evidence  of  fraud  was  not  discovered  until  after 
the  decision  of  the  Court  of  Customs  &  Patent  Appeals, 
such  evidence  was  of  course  not  before  the  Board  of  In¬ 
terference  Examiners  and  the  Board’s  decision  awarding 
priority  to  Taylor  was  of  course  not  based  upon  such  after- 
discovered  evidence  nor  upon  any  issue  of  fraud  raised  by  | 
such  after-discovered  evidence,  and  hence  Josserand’s  rea¬ 
sons  of  appeal  in  the  Court  of  Customs  &  Patent  Appeals  | 
under  R.  S.  4912  &  4914  (35  U.  S.  C.  60  &  62)  did  not  include 
any  points  going  to  the  fraud  issue  involved  on  the  present  j 
appeal 

It  is  not  disputed  here  (and  it  is  no  issue  of  this  ap¬ 
peal)  that  after  an  applicant  has  taken  or  accepted  an  ap- 
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peal  to  the  Court  of  Customs  &  Patent  Appeals  under  R. 
S.  4911,  he  may  not  proceed  by  bill  in  equity  under  R.  S. 
4915  in  respect  to  matters  adjudicated  by  such  earlier  ap¬ 
peal  to  the  CCPA  under  R.  8.  4911  ( Chase  vs  Coe,  infra). 

Furthermore  we  do  not  dispute  that  this  limitation  ex¬ 
tends  to  all  evidence  which  had  been  before  the  Board  of 
Interference  Examiners  ( Chase  vs  Coe ,  infra). 

It  is  strenuously  urged,  however,  and  it  is  the  principal 
subject  of  this  appeal,  that  this  limitation  of  R.  8.  4915 
does  not  apply  to  evidence  which  is  unknown  at  the  tvtr<.e  of 
the  election  under  R.  S.  4911  or  which  does  not  come  into 
being  until  after  the  final  ruling  by  the  CCPA.  This  lim¬ 
itation  of  R.  S.  4915  likewise  does  not  apply  to  an  issue* 
which  was  not  raised  by  the  original  record  before  the 
Board  of  Interference  Examiners  and  before  the  Court 
of  Customs  &  Patent  Appeals  and  which  could  not  have 
been  raised  upon  such  original  record. 

If,  as  the  Commissioner’s  brief  erroneously  argues, 
the  election  under  R.  S.  4911  can  preclude  consideration  by 
the  District  Court  and  this  Court  of  such  newly-discovered 
evidence  found  after  decision  by  the  CCPA,  then  there  is 
no  possible  way  whatsoever  for  obtaining  any  relief  from 
an  administrative  decision  of  the  Patent  Office  and  of 
the  CCPA,  despite  after-discovered  evidence  that  the  deci¬ 
sion  was  obtained  by  fraud.  This  is  one  of  the  points  which 
the  Commissioner’s  brief  completely  overlooks.  This  com¬ 
plete  lack  of  relief  from  such  administrative  decision  would 
come  about  if  the  Commissioner’s  contention  at  bar  were 
sustained,  because  the  CCPA  is  precluded  by  statute  from 
considering  after-discovered  evidence. 

If  the  Commissioner’s  argument  at  bar  is  to  be  sus¬ 
tained,  then  a  novel  burden 1  would  be  placed  upon  all 
parties  to  interferences  (when  confronted  with  an  appeal 
from  a  decision  of  the  Board  of  Inteference  Examiners)  to 
look  into  the  future  and  forecast  that  after  the  decision 


*  such  as  the  issue  of  fraud  raised  by  the  after-discovered  evidence 
1  not  contemplated  by  the  Statute,  R.S.  4911-4915 
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of  the  appellate  tribunal  *  new  evidence  will  be  discovered 
showing  that  the  other  party’s  evidence  (which  had  been 
before  the  Board  of  Interference  Examiners)  was  fraudu¬ 
lent 

Thus,  only  by  such  prescience  can  the  interfering  party 
know  whether  he  should  proceed  or  permit  his  opponent 
to  proceed  in  the  Court  of  Customs  &  Patent  Appeals  ud¬ 
der  R.  S.  4911-4914  or  whether  he  should  proceed  or  compel 
his  opponent  to  proceed  in  the  District  Court,  under  R.  S. 
4915. 

Thus,  according  to  the  Commissioner’s  argument  at 
bar,  whenever  the  Board  of  Interference  Examiners  renders 
a  decision  based  on  evidence  consisting  of  testimony  of  wit¬ 
nesses  and  documents  produced  by  them,  each  party  to 
the  interference  immediately  has  the  burden  of  looking 
into  the  future  and  forecasting  whether  new  evidence 
(showing  his  opponent’s  interference-evidence  to  be  fraud¬ 
ulent)  will  be  discovered  after  the  decision  of  the  tribunal* 
which  reviews  the  decision  of  the  Board  of  Interference 
Examiners.  If  by  such  look-in  to- the-future  the  party  can 
forecast  such  future  discovery  of  such  new  evidence,  he 
must  proceed  or  compel  his  opponent  to  proceed  in  the  Dis¬ 
trict  Court  under  R.  S.  4915  because  only  that  court  hag 
the  power  to  consider  newly-discovered  evidence.  Only 
if  the  look-into-the-future  forecasts  that  such  evidence  will 
not  be  discovered  subsequent  to  the  appellate  decision,  can 
the  party  safely  proceed  or  allow  his  opponent  to  proceed 
in  the  Court  of  Customs  &  Patent  Appeals  under  R.  S.  4911- 
4914,  because  that  Court  is  barred  by  statute  from  con¬ 
sidering  any  after-discovered  evidence  or  from  consider^ 
ing  any  ground  which  was  not  a  ground  of  the  decision  of 
the  Board  of  Interference  Examiners  and  which  was  hence 
not  a  reason  of  appeal 

If  such  a  burden  were  now  to  be  created  (as  the  sus¬ 
taining  of  the  Commissioner’s  argument  would  inevitably 


*  whether  that  appellate  tribunal  be  the  one  designated  by  R.S.  4911-4914  or 
the  tribunals  designated  by  R.S.  4915 
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create),  no  interfering  party  could  ever  safely  proceed  or 
permit  his  opponent  to  proceed  in  the  Court  of  Customs  & 
Patent  Appeals  under  E.  S.  4911-4914  but  would  be  forced, 
virtually  in  each  and  every  instance,  to  proceed  or  to  com¬ 
pel  his  opponent  to  proceed  in  the  District  Court  under 
E.  S.  4915,  because  being  of  course  unable  to  look  into  the 
future  or  to  forecast  the  subsequent  discovery  or  non- 
discovery  of  fraud  in  his  opponent’s  interference-evidence, 
no  party  should  ever  permit  the  Court  of  Customs  &  Patent 
Appeals  to  review  a  decision  in  an  interference,  because  by 
traveling  the  CCPA  road  of  appeal  any  fraud  subsequently 
discovered  in  his  opponent’s  interference-testimony  would 
be  placed  beyond  repair  or  beyond  all  remedy,  relief  or 
cure.  if-4ho  appellato  avenue  iaftho  Court  of  Customs  ft 
Patent  Appeals  under  E.  0.  4911-4914* 

The  Commissioner’s  brief  also  erroneously  suggests 
that  because  appellant  had  mistakenly  channeled  to  the 
CCPA  his  petition  to  reopen  the  interference  and  to  con¬ 
sider  the  newly-discovered  evidence,  therefore,  appellant 
should  not  now  be  heard  to  argue  that  the  CCPA  was  with¬ 
out  jurisdiction  over  the  subject-matter  in  Josser  and  vs 
Taylor ,  159  F.  2d  249  or  that  that  Court’s  rulings  upon  such 
mistakenly  channeled  petition  were  a  nullity  for  lack  of 
jurisdiction  over  the  subject-matter.  There  are  two  answers 
to  this :  one  is  that  we  need  not  question  that  decision  be¬ 
cause,  as  the  Commissioner  already  ruled  once,  that  de¬ 
cision  merely  held  there  was  no  extrinsic  fraud;  and  the 
other  is  that  no  party  is  ever  bound  by  an  act  of  a  court  ' 
beyond  its  jurisdiction  over  the  subject-matter,  even  if  1 
that  party  solicited  such  extra- jurisdictional  ruling ; — it  be¬ 
ing  well  settled  that  jurisdiction  over  the  subject-matter 
can  not  be  conferred  upon  a  court  by  the  consent,  waiver 
or  any  other  acts  of  either  or  both  parties,  where  there  is 
an  inherent  lack  of  jurisdiction  over  the  subject-matter,  or 
where,  as  here,  the  Statute  expressly  bars  jurisdiction  over 
the  subject-matter.  We  hope  the  courts  will  never  make 
substance  so  subservient  to  form,  that  a  party’s  erroneous 
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routing  of  his  petition  through  a  court  lacking  jurisdiction 
thereover  would  forever  bar  him  from  seeking  justice  dpwn 
the  proper  route. 

There  are  two  other  points  that  should  be  made  clear, 
although  they  may  perhaps  be  self-evident.  One  is  that 
Chase  vs  Coe ,  74  App.  D.  C.  152  (122  F.  2d  198)  has  no 
application  to  the  present  situation.  The  other  is  that  jjos- 
serand  would  by  no  means  be  a  necessary  party  to  the 
present  action. 

Chase  vs  Coe,  supra,  does  not  apply  because  there  was 
no  question  in  Chase  vs  Coe  of  what  to  do  with  evidence  of 
fraud  discovered  after  the  decision  of  the  Court  of  Cus¬ 
toms  &  Patent  Appeals.  To  the  contrary,  the  whole  effort 
in  Chase  vs  Coe  was  to  get  a  decision  by  this  Court  on  the 
same  thing  that  was  decided  by  the  Court  of  Customs  & 
Patent  Appeals  on  the  same  record.  The  Court  of  Cus¬ 
toms  &  Patent  Appeals’  decision  in  Chase  vs  Coe  had  in¬ 
volved  the  same  claims  and  involved  the  same  issue.  For 
all  of  that,  this  Court,  in  Chase  vs  Coe  said  only  that: 

“ .  .  .  the  decision  of  the  Court  of  Customs  and  Pat¬ 
ent  Appeals,  after  submission  of  the  case  to  it  without 
protest,  is  conclusive  as  to  all  the  matters  adjudicated 
by  it.” 

This  Court,  therefore,  clearly  limited  the  extent  of  the 
estoppel  of  Chase  vs  Coe  to  matters  that  were  actually 
“adjudicated  by”  the  Court  of  Customs  &  Patent  Appeals. 
Need  it  be  argued  that  the  rule  cannot  possibly  apply  to 
something  that  not  only  was  not  adjudicated  by  the  Court 
of  Customs  &  Patent  Appeals,  but  which  could  not  possibly 
have  been  adjudicated  by  the  Court  of  Customs  &  Patent 
Appeals  because  it  was  beyond  the  statutory  jurisdiction 
of  that  Court? 

We  therefore  respectfully  submit  that  the  Commis¬ 
sioner  is  in  error  when  he  says  that  Chase  vs  Coe  “is  sub¬ 
stantially  on  all  fours”  with  the  present  case. 

The  other  point  made  by  the  Commissioner  is  that  if 
the  present  issue  is  to  be  considered  by  this  Court,  then 
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because  it  relates  to  the  interference,  Josserand  would  be  a 
necessary  party,  and  that  (page  7) : 

“ .  .  .If  the  interference  is  to  be  re-tried  it  should  be 

done  as  an  interference  and  not  as  a  suit  against  the 

Commissioner  of  Patents.” 

Seemingly,  the  Commissioner  is  proposing  that  this 
Court  reconsider  and  upset  its  own  decision  in  Barron- 
Gray  Packing  Co.  vs  Kingsland  (171  F.  2d  576),  wherein 
this  Court  ruled  that  the  Commissioner  may  be  sued  alone 
under  R.  S.  4915  for  a  review  of  the  decision  of  the  Patent 
Office  in  an  inter  partes  case,  and  that  the  opposing  party 
in  such  case  is  not  an  indispensable  party  under  R.  S.  4915. 
Unless  the  Barron-Gray  vs  Kingsland  case  is  expressly 
overruled,  it  would  seem  to  be  a  complete  and  final  answer 
to  the  Commissioner’s  present  contention  that  Josserand  is 
a  necessary  party  to  the  present  action. 

The  Commissioner’s  argument  also  seems  to  be  that  the 
claims  on  appeal  here  do  not  contain  patentable  advances 
over  the  fraudulent  Josserand  application,  when  taken  in 
combination  with  four  prior  patents.  But  all  these  argu¬ 
ments  are  completely  answered  by 

a)  the  fact  that  the  Commissioner’s  Answer  to  para¬ 

graphs  12-a  to  12-g  of  the  Complaint  admits  that 
the  claims  on  appeal  are  patentable  over  the  four 
prior  patents  and  that  the  claims  on  appeal  would 
be  allowed  to  Taylor  were  it  not  for  Josserand ’s 
application  and  interference-record,  and 

b)  the  fact  that  neither  Josserand ’s  application  nor 

Josserand ’s  interference-record  is  prior  art 
against  Taylor  in  view  of  the  fraud  therein— un¬ 
less  so  glaring  a  fraud  as  Josserand  perpetrated 
is  to  be  permitted  to  attain  the  effect  he  wanted. 

The  Commissioner  has  already  held  that  a  prima  facie 
case  of  fraud  has  been  shown  by  the  newly-discovered  evi¬ 
dence  and  that  Josserand ’s  interference-application  should 
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be  stricken  from  the  files  of  the  Patent  Office  for  fraud 
(PX-105  at  309-312). 

Josserand’s  fraud  is  likewise  admitted  by  the  Commis¬ 
sioner’s  Answer  to  the  Complaint  at  bar,  as  we  have  pointed 
out  in  detail  under  the  heading  “The  Issues  Determined  by 
the  Pleadings  herein”  on  pages  17  to  22,  inclusive,  of  Ap¬ 
pellants’ Brief  heretofore  filed. 

Conclusion 

It  is  therefore  respectfully  submitted  that  the  Commis¬ 
sioner  has  the  right  to  issue  a  patent  to  Taylor  notwith¬ 
standing  the  CCPA’s  earlier  award  of  priority  to  Jos- 
serand,  if  upon  subsequently-discovered  evidence  the  Com¬ 
missioner  finds  (as  he  did)  that  Josserand  had  committed 
fraud,  and  the  Commissioner  is  bound  by  the  CCPA’s  de¬ 
cision  only  in  respect  to  issues  actually  decided,  and  ttye 
fraud  issue  was  neither  before  that  Court  nor  decided  by  it 
on  Josserand’s  appeal  in  Josserand  vs  Taylor ,  138  F.  2d 
58.  The  Commissioner’s  right  and  indeed  his  duty  to  so 
issue  the  patent  to  Taylor,  under  these  circumstances,  is 
settled  by  Parker  Rust  Proof  vs  Western  Union,  105  F.  2d 
976  (2  Cir.) ;  Jolliffe  vs  Waldo  vs  Vermeer  et  al,  1917  C.  D. 
15 ;  Nash  vs  Reeder  vs  Ryan,  1920  C.  D.  72 ;  and  Jeffry  vs 
Kingsland,  86  App.  D.  C.  13  (179  F.  2d  35). 

Therefore  it  is  respectfully  submitted  that  the  decision 
of  the  District  Court  should  be  reversed  and  the  case  re¬ 
manded  either  (a)  for  the  entry  of  judgment  in  favor  of 
plaintiffs  in  view  of  the  admission  by  the  Commissioner  in 
his  Answer  that  Josserand  had  committed  fraud  or  (b)  for 
a  trial  and  determination  of  the  fraud  issue. 

! 

Respectfully  submitted, 

Leonard  L.  Kat.trh 
Edmund  C.  Rogebs 
Albert  H.  Kibchnbb  j 
Counsel  for  Appellants 


